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ME9V11SL3   THJJATRB   COM^AliY ,    a 
prporatlon,    rmd  ESSAI1SS3 
irEATR^'Ja  CORPORATlOil./a   oor- 
oratlon, 


fBOM  10»RI0H 

i?   COOK.  COUlil'lf. 


^II.A.  603 


MB.  ':pR1B3IDIKQ   JU3TICK  MaTCHBTT 
DELIVERED   Tiffl   OPIi*IOi»   0?   Tffi':    COURT, 

In   an   action  at  law   lor  personal   in juries  througn  alleged 

(gligence  of   (lel'er.<aant8,    and  Upon   trial   by  Jury,    iii«r«  was  a 

(rdict   in   Tavor   of  plaintil'f   and  datuafcea   assessed  at  ^22,o00. 

fendants  made   a  motion   /or   a  new  trial,      I'ue   court   required  a 

iflittitur  of  ilOjOOO,    and  upon   tiie  entrance  of  it  overruled  the 

tion   and   entered   Judj^ent    in   favor   of  plaintiff   in    tne   sun  of 

2,000,    to   revsree  wliioh  defendants  appeal,  > 

It   is   contended  for  reVereal    \,liAl   an  instruction   in  de* 

dants'    favor  requested   at    Uie   close  of   all    tiie   evidexice   enould 

Ive  'been   given  becauae   as   a  matter  of  law   defendants  w«re  not   gailty 

I  negli^^ence,   because, aeeuming  neglit,ence  by  defendaute,   plaintiff 

ijl  guilty  of   contributory  negligence,    and  because   tne  neglie;ence 

j^uuted  was  not   tiie   proxiuiate   cause  of  plaintiff's  injury.      It    is 

So    contended  that    the   Judgment    should  be    reversed  because   it    is 
Inst    the  manifest  weignt   oi    the  evidence,    because   a  new  trial 
not  graxited,   because  the   court  erred  in    the  aduission  and  ex- 
c^ion  of  evidence   and   in   the   f<,ivint-,   and   refusing  of  inetruotione, 
b«|tuae  the  verdict  was  Uie  result  oi   passion   and  prejudice,  because 
thoourt   erred  in   Bubmittin^   the   lirst  jixd   second   cunts  of  the 
coilaint   to   a  Jury,    and  because  oi   prejudicial    conduct   of   the 
trl   Judge   und   counsel    lor  plaintiff   and  plaintiff  nerself  during 
thsjourse  of   the    trial. 
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Tl^IOTAAi  i!iDIT8UX   DiilaiefiHg.   .IJM 

.THUoo  siiT  'SO  I'ioii'ii^o  ffliT  asssviasa 

bm^elii^  ii^uoiiii  a&liu\,ai    iKiixoeiog  lo't   wsl  ;f£  uoi  *©/-   ns   nl 

«  i>aa X ij i> tti c^^iiioo  sii-      .Ixji-ai-  won  *i  iq\  notiom  a  a^m  nJiic&nsl^ 

'to  iajje   s-ii*   fli  I'lxJ'uxAXq:  'to  loY^-.'t  nl   iasm^bu\,  bBi'^im^)   biin  noJ:*9 
^iSjtt^qqM fair. mtao't^b  iinliiv  ©ai»vdi   ocT    ,000,tl." 

XiLiL^  $oii  9t»sif  aiciBbx&^t^h   w^I  'to  'i»ij*iai  «  ai<  ooij^oQCf  nevla  n©9cf  *-< 

'I'txJnifiXq   jei-asijiui'tefi  ^cf  »on0;,*iXa»«  saiiiiJuei««,«»u«0  9d    .©one^jiXaan* 

9Qaf»;eiX89a  »ilJ   oetiBoe.  ,9oa«&iXi3®a  i^'io^iJcrXi^rioo   'to  x'^ixsjji  ssp 

,YXi(tiii  e^'tliiaieXq  'to  oiujbo   »t*»iSiixoit  ©ri?*   J'O).  a£-   bauui* 

err  •S^t'*iW(^iaj«#st=JMuix«?9'x ©cf  fcXwoxia   ^xxaotati't  «ii*    ■  ■nec^noo  <&t 

Xiai'iJ  w»a  «   dsuieosci    ,9o;iaJ.>ir»  eaJ    to   *ri^i©w  i-BB'tiiMM  9i£k  *:      . 

«.x«  fcriiB   aolssifttftjs  ©lU    ni  fcoii©  t-iwoo   sxtt   ©awAioatf   ^be^n^ita  *on»w 

,«iioi*OiJ'ic^ani  .:^ajD'li>a  Jbiits  ^uiviei   ^^i   nl  I>aB   »oa9l)ivs  'to  noifl© 

©8Ji/«09cf  .©oxbutetf  baa  noiaajB?  "to  ;fXuB©i  ©xtt  aaw  ^foibiev  &iii  saii^cf 

©tU    to  eJ-iu;  ,0   fcnooaa   biu.   jaici't   saj   ^nx^J^iatfJJa   al  baiis   J"XJJOf©rfJ 

©rii   'to  Jojjfeiioo   X«loihi:!r.«>iq    to  •'SJJMO^cf  fia«    ^\.t'~'  iair.WfiO 

gaiiirfc  '.tXfflaasil  TtiJai..  iq  lo  t   Xaenifo;  .o«t  ;'!'** 


Zh*  oocurranc*  upon  whion  tiilt   suit  i«  baa«d  took  plaot 
JSoTcmber  13,    1934,    at    th«  Vlo   th«Atrt,    located  at   3143  i^orcb 
ahel'field   avenue,    Chicago.      The   amerided    complaint    eonaiated   ol' 
eight  counts.      The  fourth   count  wae  withdrawn  by  plaliitiif  upon 
motion  of  (lefendanta.    The  jur>  was  instructed  at   the   cloee  ol    all 
the   evidence   to   return  a  rerdict  ol'  not  guilty  aa   to   the   5th, 
dth,    7th  and   Sth  eounta,    ao   tiiat   the   caae  waa   au'^itted  to   the 
Jury  UDon   the   first   three    counts,   whioxi  in    subatonoo   cnarged 
that  defenianto  were  in  possession  of  the  theater  in   question,    its 
appurtenances,    eto* ,   were   ajthibiting  motion  ploturoo  wliich  thoy 
Invitad   t    <5  public    to    see   for   a   consideration;    that   plaintiff  "be- 
oaine   a.  patron;    that   It   becaiue   the  duty  of   defor^danto   to   oxereiao 
reasonable  and  ordln  iry   care  in  maintaiTiing  tlio  entrauoes,    exito, 
doors,    floors,    aisles,    stepfs   and   seats,    aiid  other  appurtenancoo 
and   furnishings   in   such  a  manner  and   in    such  a  state   oi'   construc- 
tion  and  wit"    sufficient   light   to    enable   tue  patrons    to   use   the 
same  whllet  exercising  ordinary  caro   for    their  own   eafety;    tuat 
defendants,    Ueregardint;  their  duty  in  that   respect,   failed  to 
havn   the   floor  under  and   about    the   seats   and  adjacent    to   the  aisles 
in    the   rear  of   the   theater  in   &  proper   state  oi    construction,    tut 
negligently  ?nd  carelessly  allowed  the   eaiue  to   reiLaiju   in   euci.  a 
eondltlon  that   there  w&e  a   step,    drop,    elevation  or  lifeline  in   the 
floor  as  one   eir.erged  from  tlie   ckeats  ii..    t^e  rear  of  the   taeater  into 
the   aisle;    that  plaintiff  fell,    slipped  or   elided   from  this   step 
across  the   aisle  adjacenu  thereto   ozid  i^.to   di  ^lass  door,    in- 
juring her;    that  under  the    saiue   ciroujustariCes,   neglecti.  g   their 
duty,  defendants  failed  to  provide  or  place  an  usuer  or  uaiiero  near 
the  place  where  plaintiff  was   sitting   so   as  to  warn,    advise   and 
caution  her  of   the   existence  of  the   daiigerous    ste  -    or  drop,    and 
likewise  negligently  failed  under  the   same   circumstances  to  provide 


to  b^tsiaana  taiblqmoa   b^haotm  tifX      .os«oldD    ,«/un«YB  ibi 

IX^^  >Xd   #lf^   ^£  ftsJ-Cttftten^  a«v  'C'^at  ^tSt    ^^iimbna'fh  'in  !ioi<^oiCi 

, it jc  tnH  oi  BB  xiliitfi  ioa   to  ioxbn^r  «  tf%Lt9'i  of  »oasbX^»  9sit 

9sii   Qi  b9t)ljas^ii9   ms'v  »sfiO   si-  os    ««;^ni;o«r  dtB   baet  litV    ,dib 

-j*J  'K'tlfssMlti  imxi    ;suiLi4i'i9tXBacQ  £  lot  osa   ©^   slXtft'^  ©  *  S**ivax 

a9uiWno<^**qq*:-  v^iiio  bae   ^At^dB  fwie   aq^Sa    ^arXals   ,atooX*t   «eTcool> 

-ojLn;^B«6o  'to  9ifioa  b  rIo«3  nl  JbfM  xftmxsxa  «  xJai/rj   iii  esjHXiieiaiwl  l>i3je 

'iL.j   9611  oj    aiio"x*«^  siij  siftAoa   o-^   ^^iigiX  i«oir»iTtua   ii^iv  brtjE   nol* 

mij   al  9iilJ.QAL  10  aoi**iV©Xa    .qoii    ,qi!»;ta   ij   Sijw  an^iit   iadi  aolil!>noi^ 
:  abiXs   10  toq^Jtla    ,XXe'i  Tiliai&lq  iaiii    ;©Xai«  fait 

I 


reaBonalDly   aafe   and   adequate  lighting  faoilitl«s   and   aul'flolant 
ligi^its  whereby  plaintilT  was  Injured  without  fault  on  har  part. 

The  eTidence  tanded  to   ahow  that  plaintiff,   who  waa  atout 
24  years  o''  ago,    acoompunied  by  i^Idward  La2<:ondo,  want   froA  hor  hono 
where   eho  lived  with  her  father  and  mother,   1309  Wellington  aTenuo, 
about  flTO  blooko  from  defendant a'    theater,   oi     the   evening  In   quea- 
tlon;   that   they  arrived  at   the  theater  about   7  p.  m.  ;    that  Le*-onda 
purchased   the   tiokete,   plaintiff  walked  into    the  outer  lobby;    that 
the  theater  faced  west;    they  walked   into  the   theater  together, 
dropped  their   tickets   in   the  box  and  paaeed  by  the  box  where  a  boy 
was    standing,  passed   through  the   lobby,    entered  into   the  foyer, 
wnicj.1  was   about  20  feet  long  and  10   feet  wldei  and  unoarpeted;    that 
as  plaintiff   entered    sne  walked   to    tne   south,  which  was  on  her 
right  hand,    and  walked  toward   the   two   glass   swinging  doors  at  the 
south  end  of   the  foyer;    the  moulding  on   these   doors  was  about  1-^ 
feet  around   and  the  glass  about    5  feet  nigh  and  2^-  feet  wide. 
Plaintiff  and  her  escort  walked  down   the  aisle.      Tuey  teetlfy  tast 
the   condition  of  the   theater  as  to  light  was  that  it  was  very  dark, 
and  as  plaintiff  walked  up  the  aisle   she  could  not   see  a^.ytiiinf, 
as   ""w^ien  you   first  go  into   any  moving  picture  theater,"     Plaintiff 
walked  do^n    the  aisle   about   3  or   4   feet   and   then   turned  arouxid; 
she  did  not,    she    says,    see   smy  usuer  or   attendant;    ahe   took  a  seat 
by  her  escort    In   the  last   row  of   seats;    the   first   and  second   seats 
next    the  aisle  were  occupied;    she   took   the   third  and  her  esoort 
the  fourth   seat;    they  rwaained  in   these   seats  until   the  showing  of 
the  picture  was  over,   perhaps  a  minute  or  two  longer,   until   the 
picture  came   around  to   the  place  which  was  being  shown  at   the  time 
they   entered   the  theater.      Both  foyer  and  tneater  were  dark. 
Plaintiff  did  not  notice  any  ilgiits  in   the   theater  overhead  or  on 
the  walls;    ahe   saw  ushers  while   the  picture  was  bein^   euown;    they 
carried  nashlignts;    she  did  not    remember   step^^lng  up  on  a   step  when 
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t-j»£i*Oja  fern  isjit^e'^  feii  iid-iw  i»«vil  tils  99«>xCw 

mj4jb  -Mk^syxi^  «iij   ^»  MviiTt.e  x®'^^   •^^^''^    jaoii 

«.  'v'   »!«*X«w  .T;!t4^ttt«i(5[  ,ai-siu>ii   ©ri;t  btsts-t-mtsuti 

''•    '^"<l»9  %»iii    ;;re9w  ix&o&T:  i&i&»tii  t^bt 

:...  ..^v.'.n^v   )..!..■...  ji^d  mtii  nl  9i»]i»it   ':"  -    '    t^iqaoil) 

■j*'--       r  ■'■--   ^'^■:-    ■•    ■':    '  ■    baii  pixol  J*e't  OS  $yo(is  <ubw  xloi^iw 

r^AS»^*>"i?'  «,iUM.p0   &Xi^-_  Qvi  i«3iX«w  siifi  l)»3C*^|i9  -Vii*«Ua.Xq  «« 

■*X  ji^o.-ir,  3x^."  =<'xoofi  9«8xi^  a©  ^aiJ&X/tfpja  luU    jx^^o'l  »iid'  'lo  ba»  fid-i/oa 
,a&X'"v  ■"   '  ■":  -•      J  "'■-":   ■■    '.:;"-    -;. .  .'      -''1    bsm   bauotB  cl-»ii1 

,:i'iAb  \:  ■-■    at-'f  j.:.jr      '    ■  '*   "o  Sioi;flbaoo   6dt 

,.;,;ix  -  iijoo   Site   ^Jiais   ^>i:j    qs;   r)aAj,j:;v;  'I'Ji^fii^Xq  •«  l>a« 

'to    ijnlwoiie  -assxid-   ni  JbaotaflBi  x*^'-^    ;*«9a   iiJittO'Jt  94^ 

»iij  ,         aox   o?/J    10  eiualiB.  a  aq[aii'»5q   ,i»vo  ajsw  B'iu^ot%  a^^ 

aii^s^iX  %fu:         ■  '     "   *o«  bif-   'ttil^ni.sX'i 

^©rii    ;a»vc.3   ^:uu.i   3.LiW  diwjy^d  aiU -'-•-•■■  .^'i:v..«..  w»8  sun    laXXe--  nAi 
a&diT  q&ia  a  no  qJJ  anicrqe*^   ^scf^naaistE   3oa  rxo  aiia    ;ai.iaiii-a«i:'t   '  -   ' -«o 


•he  w«nt  Into  h«r  •••!  •      ^«  did  not  •••  a  attff  wa«c   ah*  wa«  going 
liito  her  ••At;    aiie  did  not  ioiow  how  high  tho  step  was;    ohe  walkod 
in   I'iret  and  her  esoort   I'ollowod  hor;    she   etoppod  on   tho   otoy  but 
did  not    see   It;    during    tho  perl'oriuunoo   sho    oaw   soBObody  in   tno   ro«r 
but   it  wao   80   dark   ahe   cculd  not  ikoko  out  who   it  wao;    sno   saw  a 
flaahllgnt    in   tho  back;    thon   aho  noticed  an  uai^or  would  I'laah 
around  the  flaahllght;    ahe    aaya  her   eyoal^^t  waa  rery  good;    ahe 
noTor  wore  glaaaea;  when   tihe  tot  up   to   go  out  of   thia  resur  row  of 
aeatB  a   e  waa  facing  the   front  aiale   toward  the  e^it  of  the   row 
faelng  the   door»   locking   rl(^;ht  In   front   of  ner;    ahe   took  a  atop 
■uoh  aa   ahe   always  uaed   if   ahe  waa    in   a  place  like   that;   had  on   a 
pair  of  ahoea  with       ouban  heela  about   2  Inchea  hlt>h;    alie  talked 
naturally,  moving   alowly,    waa  looking  where   aae  wao  walking;    it  waa 
about  a  quarter  of   ten;    ahe  walked   forwaird   and   got   paet   a  lady 
•Ittlng  there;    the   end   eeat  waa   empty;   her  fur  coat  waa  over  her  left 
ana;    it  waa  not   a  long  coat    aiid  ahe  had  outgrown  it;    it  did  not  get 
under  her  feet  beoauee  she  had  it  up  even  wita  her  breaat  noldlng 
it    straight;    ehe   eatlaiated  the  distance  between    the    aeat  next   to 
the  aiale  and  the  door  aa  about   5  feet;    ahe  did  not   eee  any  reflec- 
tor!  on   the   seats  bordering   tae   aislo  nor   any  ueiier  preeent   when 
ahe  left,  but   she   saw  tli.e  ushera  in   the  lobby. 

At   the  time   ehe  got   up   to  go   the  li^ta  in   the   theater  were 
very  dim.      She   atepped  off  the   elevated  portion  of   the  floor  and 
waa  thrown  forward   to   the  door;    she  did  not   trip  or  atuaible;   her 
head   struck  the  moulding  and  her   rignt  ara  went   tlirougii  the  heawy 
plate  glaai  of  the  door;    ahe  fell  from  the   atep,   which  waa  between 
6  and  6  inchea  high,    and  wao   aeverely  and  permanently  injured, 

Lekonda  teatified  he  did  not     notice  plaintiff  when   aho 
atepped  out;   he  waa   right  behind  her  but   could  not   aee  her  feet 
nor  eee  whether  she   atumbled  or  not,      as  he   stood  up   out  of  hie  aeat 
ho  looked  toward   the  aisle  and  he   saw  her  fall   off  tne   step   across 


%aioM  *^^  ®^^3   fida^  ci9J»  0  aiea  ioa  bib  ddc      ,U^»u  -ix«ii  o^ai  ^is*ir  •!£« 

k9-£.ls  [n&^  qiiis  ssU  d^iA  Torf  w«nl  loa  £)ii!i  d£ia    iia*m  a»£f  o^ai 

d'ijcf  «»#«   »M   ac  {}dqq«^a   sxIb    ;a9£i  bdwoXIol:  i^oeva  <x»2i  Jbra^   ixail :      i 

'x«!9 :  X  x&ocfdffloa  «&a   •xis   •Oiia^fzo^sq  ailf  3£d'x;ji:>    ;^Jt  a»a  #«ii  i)iib 

iiisi^ix   bii/ow  ««iiiir  £(£  i>«uJtioii  sda   rwiS^    ;3tf>sor  9il;  ,lXti«JsX'z 

lo  «fG  *«o  Oil  ;a»a8«X^  sieif  T©r»a 

s  ...:   a«fr  9£i»  1i   beejij  8'\C£)^X£   $x%t  as  xioiira 

i>ail..  ;  ii  S   i-yodjs  tXs^xi  necfwo       xL^i*  e^^^urfa  'to  xiiq 

84;*  ii    ;artl£Iaw  a*<r  aile  d"t#iiw  anlicjoX  e*w   ,xXwoI»  sfliroai  ,'fXXa^£r#«» 

j'iaX  -£3X{  lev  lijl  ^sif  ;^*a^tt»  aaw  ffiiat  ij»  9sii    ;9t»di  gai^Jia 

J93   ^oii  :    i:   flwoTia*«o  Jbttii  »jtia  r^iie    .^AOO   aaoX  «   :foa  a«^  jX    :fli»« 

^ifliliXoii'  tsae^o'  i»x£  xIJXw  xiava   qu  it  bad  axla   •ai.\60«cf  t»9t  vbA  ^»hm 

oi   jxsa  i£v  j9ifi9<S  aofuej'aljl  ^rljt  l>eii$;:HX^89   axia    ;^j%xeija    d'l 

-o*X'trs  ^n«s  asa   ;Joa  l)ii>  sna    ;  *a«l  $   ;J-ifO«Ca  a«  tWfi  lUU'  *«*;  »X£i«  an* 

.Yd'SoX   9Xi;t     li   Bi9iiSii  aitJ    wjsa   axi  ,  :'1<$1  9ii» 

a^aw  -xaita^i. 

:fon  61b  »iia    ;iooi>  »ri^   oJ   fciaiw'xo'i  nwoiriJ  hmw 

YViv::  ^H  taK  ikoa  soibXjuola  a£';t  ^mcla   f>««il 

uasv'j  -         ,g3d-a    ailiT  mo^l   XXa't   aria    jToafi  aii^    to  paaXs  atalqf 

^b9tiJl(il  x;X3-iiOiM»iaq  5aa  x-^»^»va8  a*w  bam   ^A^Jtsi  aaxionl  S  ^oe.  e 

§ilf  aiial&ln  aoi^ on.    *on  bifc  aiS  Jbai^iiaaJ  afiao^aJ 

;^©d't  lad  <^?>n    :?o        ...  /ort  i-sxi  iaXrfaef  iixgii   a«w  aii   ;^w©  6t,crq»*a 

^g^j3  j&ootfe   9ri  8/1      .tofl  TO  fcaXrffljula  aife  «aiid^iw  -^03  ton 

siioioa   (jet*  !«*" -tlEd  IXa'i  ^if%i»a  «ri  Aaa  9liilA  oO^  f««#oir  feaaCool  axi 


the  alalt  and  throu(^  th«  4oor«   The  witnesses  estimated  the  height 

of  the  steo  leading  to  this  row  of  neats  from  3  to  6  inc^.es. 

Plaintiff,  devorlblng  her  fall,  said  th«t  she  felt  hercelf  fly  in 

the  air. 

The  law  applicable   to   owners   in   posseasion  of  preii..is«s  used 

for   theatrical  performances   to  wlilch   the  public  le   inylted  is  well 

■tated  In  Gibbons  7.   Balahan   and  Kate   Corp.  ,    242  111.    App.    B24. 

The  opinion   quoted  with  approval    from  38  Cyo.    268-269,    as   follewe: 

"'Ilie  own^r  of  a  plaoe  of   entertainment   is   charged  witr.    in 
ai'flQniative  positive  obligation   to  know   that   the  prttHiises   are    saf« 
for   the   publio  use,    and   to   furnieh   adequate   applianoes   for   the   pre- 
rention  of  injuries  whlc.i  mi^t  be  cuiticipated  froia   the  nature   of 
the  perforitarice  «    ir    *  «,      He   is   required   to  use   care   arid  diligence 
to  put   ciUid  keep   the  prexuises   and   appliances  in   a   reasonably   sale 
condition   lor   persons   attending;    and  if  he   fails   to    perform  his 
diity  in   tais   reepeot    so    ti-xat   the  preiuises   or   appliances   are   in    fact 
unsafe,   he  may  be  held  liable   for  personal   injuries  occasioned   tnere- 
by  *   *  *  *,        Heaeonable    care   is  held   to   be   the  oieaaure  of   duty,    and 
the  undertaking  of  the  proprietor  is  held  not  to    call   lor  an   appli- 
cation  of  the    same   strict    rule   of   responsibility  as   ii^    ihe   case   of 
oommon   carriers.     He  is  not   an   insurer.  *      Xiiese   rules  uave   been  held 
applicalle   as   to    the  lle^iting  of  aisles,    stairways,    etc.,    of   tneaters 
(see  note  in   22  A.L.R,    p.    670   9t  Jte§, )    and   to  proprietors  of  moving 
picture   taeaters.      (Andre  v.   kertenSf    38  Jh.J.x.,    626,    62d;    oaxley  t, 
Rl chard Sf    275  Mo,    266,    276;    Bennetts  v.    jjlvar  Bow  Anaaenient   Co.  . 
66  A^ont,    34C,    356;    Branou  ▼.   iqatt.   165  i»lch.    666,    671.)* 

Applyin^^  trJis   rule   to    the   facts   of   ti^is   case,    we   do  not   en- 

tertain  a.  doubt  that   the   court   did  not  err  in  refusing  at   tlie   close 

of  tixe   evidence  to  grant    the  motion  cf  defendant e   lor  an   instruoted 

verdict   in   their  behalf.      Considering  (as  we  must  in  paesing  on    such 

a  motion)    the  eviderice   in   ths  llfe,nt  moat   favorable   to  plaintiff  with 

all   inferences   to  be   drawn   therefrom,   we   taink   the   jury  could 

reasonably  find  that  defei.dante  wers  negligent  with  respect   to   ons 

or  more  of   the  mattars   charged  in    the  first   three   covu-ts   submitted 

to    the  jury;    that  plaintiff  was  in   the   exercise  of  due   care   I'or  her 

own   sai'ety,    and  t*iat   the  neglitience  of  defendaiita  was   the   direct   and 

proximate    cause  of   the   injuries  wnien  plaintiff    received   at   that   time. 

Also,   wj.ile   recognising   that   tiiere  is   a   conflict   in   the   evidence,   wc 

find  it  impossible   to  uold   that   the  verdict   is   as   to    any  one  of   these 
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ultimate  faots  submitted  to   th«  Jury  clearly  and  nanifeitly 
against   the  w«if<ht  of  the  •▼Idsnos.      Ths  court  did  net   err  in 
denying  the  motion  of  defendants   lor  a  new   trial   lor  ti>jit  reaaen. 

It   remains  to   determine  whether  there  were  procedaral 
errors   so    onrioue   as   to   deprive   dofen'^antn   of  a  fair    trial. 

Defendants   complain   that    the   argument  of  pluintiff 'e 
attorney   to    the  jury  was    subject    to    erltioisB  ir^    txiat   attention 
was  called   to    the   ccirporate   character  of  defendants,    loid  that 
def entente '    supposed  wealth  was   contrasted  with  plaintiff's 
yoTerty;    that   attorney  lor  olaintil'f   recited  eYldence  tnat  was 
not  i^egally  and  properly  before  the  jury,   particularly  in   that   in 
his   closing  he  spoice  ol'  plaintiff's   "loss  of  blood  for  ten  Kinutee, 
dribbling   slowly,"   and    spotce   of  plaintiff    "losing  half  her  Mood.* 
Also  in   that  he  misquoted  the  law  to   the   jury,    saying  that   if  one 
of  defendants'   witnesses  had  been  ^npeached  in   any  one  paz^icular 
matter,    the  jury  had  a  right   to   disregard  all   the  testinony  except 
where  it   is  corroborated  by  other  credible   evidence;    that  defendania 
owed  plaintiff  the  duty  to   see  to   it  that   the  premises  were   safe   and 
to   see   that   proper  appliances  were  used   for  plaintiff's   sal'ety. 
Also,    In  referring  to   damages  in  his  closing  arg-ument,    although  de- 
fendants*  attorney  had  not  discussed  that    subject   in  his  address  to 
the   jury   and  had  etated  that  he  was  net    contending   concerning  the 
question  of  damages;    that   the  attorney  endeawored  to  prejudice  the 
defendants'    case  by  making  personal   comiiients   on   the   eridence  and 
stating  his  personal   opinion  with   regard    to    the   facta. 

It   is  also  objected  that    the  trial  was  unfadr  In   that  the 
attorney  for  plaintiff  persisted   in    :isj£^lng  liuproper  questions  al*ter 
he  was   admonislied  by   the   court    and  waamed  against   dcinfo   so;    that  he 
consciously,    repeatedly  and   intentionally  violated  the  instructions 
of   the   trial    court  by  referring  to   Irrelevant,    improper  and  prejuilclA 
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Batten:    that  plaintiff  *•  witn««B«»,  L«gK«tt,  J?i«ch«r  and  Ltkonda, 
did  liitewise   in   their   t«!'8timony. 

We  hare  read  the   entire  abstract  of  the  teetii'^oiiy  and  of 
the  proceedings   and  have  given   oarelul   attention   to    the   cox^plalnte 
made    oonoeminj/   these  matters.      It   appears   that   def endant«mad« 
three  objeotions  during  the  opening  argument  ol"  the   attorney  I'or 
plaintiff  and  stated  objections  to  parts  of  hia  closing  argument. 
Defendants'    attoi-ney,   however,    did  not  insist  upon  or  obtain  a 
ruling  by  the   trial   court  as   to   any  on«)  of   these.      In  Aopel  v. 
Chicauzo  Ry».    259   111.    661,    the   opinion   states   the   general    rule    to 
be   that  a  ruling  of   the   trial   court  must  be  made  or  refused  in 
order  to  preserve  the   question  raised  by  the  objection   for  reviev 
in   the  Appellate  court.     While  the  argum«at  of  attorney  lor  plain- 
tiff was   in   some  respeots  subject   to   crltloioi,  we  do  not   find 
anything  in   it  whloh  would   constitute  reversible  error.      The  Jury 
■eema  to  have  been  more  than  ordinarily  intelligont  and  toohave 
taken  a  personal   Interest   li.    the   trial.      The  Jury  was  inatraoted 
and  must  have  understood  that  it  was  to   receive  the  law  from  the 
court   rather   than  from  plaintiff's   counsel.      It   is  not  unuraal    for 
attorneyo  for  each  of  the  parties  to  Insist   t  lat   the  other  has 
Oil  sappr  oh  ended  the  law. 

There  is  something  of  merit   to   the   eriticism  of  the   con- 
duct  of  witnesses  for  plaintiff  and  of  plaintiff  herself.      During 
the   trial    she  was   repeatedly  warned  and  admonished  by  tlie   trial 
Judge  who,    the  record   shows,    was   alert   at    all    times   in   this  res- 
peot.        On  one  occasion  plaintiff  indulged  in   teaevp  moved  to 
this  apparently  by  the  eloquence  of  her  attorney.     Women  who  are 
parties  to   a  litigation  in   a  court  of  Justice   should  refrain  froa 
indulging  in  their  usual  privilege  in  this   respect,      Howev--r,    it 
appears   defendants  were  of   the  opinion   tliat   the   conduct   for  which 
they  critiolzo  plaintiff  had  not  been   seriously  prejudicial,    rhio 
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ia  apparent   frooi  the  I'uot   tiaat  vhen^neair  the  oloae  of   the  oas^, 
plalntil'l'  made  a  motion   that  a  Juror  te  withdrawn  defendants  eb- 
jeoted  yigorouBly,      Appareixtly  defen<  axits  were  ol    the   opinion 
that   their  interests  had  not  been  prejudiced  by   tiie  matters  of 
which  tliey  now   complain. 

DefOiidants  also   coxitend  the  Judt-^ent  should  be  rerersed 
because  of  prejudicial   remarks  ol    tne   trial   Judge.      There  is  no 
merit  In   this   contention,   nor  did  Uxt  defer^dants  preserve  lor  re- 
Tiew  the  matters  of   this  kind  concerning  Wiilch  tiaey  now  complain. 

It   is   urged  tlxat    the   court    erred   in   refuBln^^   to   Mlcdt   in 
•Tider.ce  certain  ordinancee   ol    tiie  City  of  Chicago   fixing  a  stand- 
ard for  lif^htlng  for  uiotion  picture  houses,   in   excluding  srldenos 
of  an   expert,  Mr*   Bracher,    as  to  whether  a  person  witn  norual   eye- 
sight  could   sss   the  riser  at   a  dlstai^ce   of   10   feet,    in   rsfueing   tm 
offer  by  defendants   to    suow  tuat   tiie  theater  was  better  ligntsd 
than   the  average  moving  pisturs  house  in   unlcago, 

Tlie  ordinances  were  not   applicable   to    a  sitaation   sueu  as 
was  diaolosed  by  the  evidence,    cOid  if  adxaitted  would  have 
tended  to   confuse.      Count  u  of  the  plaintiff's   couplalnt,    wnioh  ds- 
Glared  upon   tae  ordinances  of  the  City,  was  withdrawn  on  defendants' 
own  motion,      ^Defendants   are  hardly  in   a  position   to    complain  under 
thsss   cireuiastauces   that   tiiese  ordinances  were  not   admitted   in    evi- 
dence.     There  was  no    foundation  laid   I'or   tae   evidence   of   the   expert 
Bracher,      He  did  not   see   the  prwiiisss  until  more  than  13  months   oftsr 
the  accident.     Moreover,    t|is  question   asked  him  was  objectionatls  as 
calling  for  hie  opinion   on    the  very  issue   of  fact  which  was  for   the 
Jury   to   decide.      Tae  offer  of  proof   as    to    tae   condition   of  lights 
in   other  theaters  as   coiapared  with  defendants  thsater  was  clearly 
objectionable.      Ths   question  was    mother   tas   theater  was  reasonably 
lighted  and  not  what   some   other  proprietor  was  accustomed  to  do  with 
reference  to   the  light. 
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Plaintiff  lOft  muca  blood  in   ta«  aecidant.      two  doctors 
testll'ied  as   to   oparations  performed  by   tnem  on    tne   iajure4  hand 
of  plaintiff*      D«fen]Ante   object    tiiat   thla  permitted  a  repetition 
of  facta   tending  to   arouse  the   ■ympatiilea  oi'   the  Jury.      ta*f 
matters  war*  material.      The  objection    is  wltnout  merit. 

It   Ib   contended   that    the   court   erred   In   giving  laetructione 
requested  by  plaintiff   and  in  refuaing  instructions   requested  by 
defeiidante.      The   ouurt   i^^are   20   instruct  ions  -    lour  at    th«   request 
of  plaintiff   and  15  at   ths   request  of   defendante.      i^efendants   ooj^ 
plain  partleular  of  Instruction  ^^o.    4,    by  wnloh  the   jury  was  In 
substance   told   that   the  plaintiff  must   establish  her   case  by  a 
prepon  erance  of   the   evidenoe;    that  this  preponderance  was  not 
alone  neoessarlly  determined  by   the  number  of  witnesses   testifying 
to    a  partioular  fact  or   state   oi    fncts,    tuu   triat   the   jury  should 
take   into   consideration  the   opportuiiltles  of   the   seToral  wltn^^sses 
for   seeing  or  knowing:,   the   things   about  which   they   testify;    their 
oenduot  and  demeanor  while   testifying;    their  interest  or  lack  of 
interest,    If  any,    in   the   result   of  the    case;    the   relation  or  con- 
nection,   11'   any,   between   the  witnesses   and   tlae  parties;    the   ap> 
parent   consistency,    fairness,    and  congrulty  of  the  eTldecce;    the 
probability  or  iitiprobability  of  the  truth  of  their   several   state- 
ments In  Ylew  of  all   the  other  e-Tideiice,    facts  and  circunstGoicot 
proved  on   the   trial,    and  from  all   of   these  facts,    "taking  into 
consideration   ths  number  of  witnesses   testifying   to   a  p^.rtic^lar 
fact   or  facts,    deteriulne  upon  wnich   side    is   the  wel^ut   or  prspond»r- 
anee  of   the  evidence." 

It   is   contended   in   the   iirst  place   tuat   the   instruction   was 
objectionable  because  oi    the  use  of   ttie  word  "should*  in  directing 
the   jury.      Defer.dants   say   the  instraction    should  Have   read   that    the 
jury   "might"   or    "may"   considsr  certain   factory , etc. .    and   they   cite 
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the   case  ol'  xiudin  t.    Whaeiook.    249    lil.    App.    ii4».    'fh*  prlriclpal 
eritiolsBX  ol'   the   Instruotion     in    txiat   case  waa   tuat   i%   elL'ilateA 
from  oonal deration   ol'   tJrie   jury   the   element   ol    the  nimber  ol'  wit- 
nesses  teetil'yiug   to    a  i^iTen   laot   in   determining  the   question   of 
tne  preponderance  oi    the   eTideuoe*      i'ne  oourt   also,    it  is   true, 
oritloised  the  use  ol'   the  word  ** should,"  but   that   oritioioi  see^;* 
to  hare  been   repudiated  in   tne  later   oase  ol'  Walters  t.    Checkey 
laxi   Gq.  f    265   111.    App,    329,    where   the   oourt    said  that    •snould* 
was  the  proper  word  to   use.        See  also  Posch  v.    Chicago  iiys.    Co.. 
221   111.    App. 241.      Lyons    v.    unicago   oity  Hailroad  Con^pany.    258 
111.    75;    Chicaieo   Union   Traction   Uo.    v.   iiaiBP«.    228  111.    346,    also 
eited  by  deleudanta,    are   eases  where   tht  essential    element   ol   the 
number  oi    jritnessss  testifying  to   a  giran  fact   or   state  of  faots 
had  been  omitted.     '#e  hold  taere  was  no   rsTersible  error  in  the 
giving  of  this  instruotion. 

Objection  is  also  made  that   the  trial   court  refused  de- 
fendants'   request  to   give  an  inatruotion  whicii  in   substance  told 
tho  jury  that   it   ^as  not  required  to  beliere  a  tning  to  be   a  fact 
simply  because   some  witness  had  sworn  it   to  be  a  fast  if  the  jury 
believed  from  the  eyidexice  and   conduct  oi°   sucii  witness,    as   such 
witiiess   appeared  to    the  jury,    or   iroin   tne    contradictory  or  imi- 
probable    character  of   tne   story  of   such  witness,    if   it    appeared 
to   the  Jury  to  be  contradictory  or  improbable,    that  upon  a  full 
and  intelligoit  weignlng  of  the   testio&ony  it  was  unworthy  of 
belief.        An   instruotion   substantially  similar  has  been   approved 
in  a  number  of  cases,     ^owat  ▼.    dandel.   262  111,   Aipp,    39  5;    Goes 
Printing  Press   Co.    v,  Lomke.   191  111,   199;   DoTaney  t.   Otis  Aleyator 
C£, ,    251  111.    23,      The   instruction,   howoTer,   was   a   cautionary  one. 

Other  instructions   covered  well    the  law  concerning  the  weight  to  be 

and 
glTon   to   the  OTidence^^hilo  the   instruction  aight  well  hare  been 
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giT«n    It  was  not,   under  all    the   ciroo^e  t.tncea  here   appearing, 
error  to   reTuee  it. 

Complaint    ia   also  made   that  the   court   erred   in    refaaing 
to   gire   to    the  jury  defendants'    requested   inetruction  ug,    AA,  ^7 
which   the   Jury  would  have  been  told  that  in  pasaing  upon   thm 
question   ol"   the  liability  or   the  non-li-vbility  of  defendants,   if, 
upon   ariy  disputed   faot   or   state  of  fiots,    the   evidence   in   the 
east,    considered   in   the  light  of  the   court's  instructions,  was 
evenly  balanced,   or  in   such  a  atate  of  uncertainty  that   the  Jury 
was  in   doubt  thereon,   and  unable   to    say  which  way    the   evidenoe 
preponderated,    the  Jury  would  have  no   right   to  give   the  benefit 
of  the  doubt   to   the  plaintiff,   tut   in   such   e&se  the   finding  on 
such  faoteor   state   of  facts,    should  be   for   the   defendants.      In 
support   of   th«ir   contention    that   this   instruction   slituld  have  be«i 
given  defendants   cite   Johnston  v,    Qustafson.    233  111,    App,    216.      De- 
fendants  also    cite   on    this  point   Chicago  Union   Tr&ction   Co,    v.   Msf . 
218  111,   9;   -Koahinski  v.    111.    Steel   Co.  .    231   111.    198;   kckaaon   v. 
Sqott.   132  111.    App.    582;    Chicago   Transit   Co.    v.    Campbell.    110    111, 
App,    366,    and   City  of   Streator  v.  Liebendorf .    71   111.    i^p.    625. 
The   court,   by  defendants'   given   instruction  An.    19,    fully  covered 
this  point,    and  it  was  not   error   to   refuse   to    instruct   the  jury 
twioe  on    this   subject.      It     is    also    contenrted    that   the   court 
•rred  in   refusing  to   give   rtefendarts'    instructions  i.os.    29    and 
30,    in  which  the   Issues   as   disclosed  by  the  pleadinge  were   defined, 
and  the  Jury   instructed  further  as   to   the  law  applicable.      The 
defendants  tendered  to   the  trial  Judge  24  instructions  of  which 

the  Judge  gave  16.      Three  of  the  instructions  given  told  the  Jury 
at  length  what   the  plaintiff  must  prove  in   order   to    recover,      W« 

think   it  was  not   error   to   refuse   t^isse    instructions   for  the   reason 

that   the   Jury  had  been   adequately   informed  by  other  instructions 

concerning  the  law  as   stated  in   thess. 
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It   is   also  ur^ed   tnat   the  Tcrdlet   oi'   th«   Jury  va«   so   cz^ 
oeseiva  as   to   li^dloate  bias,   passion  and  prsjudlos;    taat  a  n«r 
trlaLL   should  have  bssn  grar^ted   I'or   tnat   reason,    and  that   lo^    the 
■aB«  reason   tills   court   8>i0uld  rererse  tne  Jud^ant  and  grant  a 
new  trial.      In  vlevr  ol'  all    the   eridence  subb^ltted,  we   thinJc  the 
Tttrdlct  ol'  the  Jury  is     not   subjeet   to   this   critioism,      Xne  eri- 
dence shows   that   the  plaintliT  was  a  young woioan  supporting  hersslf 
"by  her  labors,    in  perfect  health  prior  tu   the  acoident  and  steadily 
employed  at  |>22  a  week.      The  medioal   expensef  a^one  Incurred  cy 
reason   of  tne  accident   aiuouiited  to  nearly  ^8000.     ij.er  loss  ol* 
wages   I'roiu  the   date  ol'   the  accident   on  isoveiuber  Id,   1934,    to   the 
date   ol'  the   trial   in  DeuejQiber,    1935,    amounted   tc  approximately 
flSOU.      Ali2.08t   ixamediately   iolxowing  the  accident   she  was   taicen 
by  dttfendants'    eruployees   to  a  hoapital  wnere   sne  underwent  an 
emergency  operation  necessary  to    Bare  ia.iiT  liie;    she  was  given 
transfusions  ol'  blood  before  a  secondary  operation   oould  be  per- 
formed;  her  hand  is   still    shrunken   and  deformed   as   a  result   of    tne 
ftocldent^     lour   transfusions  of  blood  have  been  ^iven   since   she 
left   the  hospital;   her   ri^it  hand  is  almost  useless,    and   the   eri- 
denoe   tends   to    show   she   cannot   dress  herself  and   requires   constant 
oare   from  ctherB« 

The    evidenct   8l:iows   tii&t  plaintiff   is     permanently   disabled. 

The    cRU3e  was   triad  by  a  jud^e   of  large   experience,   who   required  a 

Bubsttintial   remittitur.     We  entertain  no   doubt  another  jury  would 

return   a  verdict   of  guilty  and  very  probably  assess   daiua^es  at   a 
much  larger  aif^ount   than   that   for  which  Judgment  was    entered.      We 
t.  Ink   Bubstaritial   Justice  has   been  attained   in    t.iis   case,   and  tnat 
this  litigation    should  be   ended  by   the   afflimai.ce  of    this   Judt^ncnt, 
Defendants  argue   tuat   it  was   erro      for   the    court   to    subi^it   counts 
one   and    t:wo    to    tiie   jury,      HowevelP,    if   there  was   evidence   sufficient 
to    support  one  good  count,    this  was  sufficient. 
The   Judgment   is   affirmed, 

ATflBMED, 

O'Connor  and  koSurely,    JJ. ,    concur. 
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idt.   PR£aiDIl»0   JUSTIUS  kjiZCKKIT 
DELIVER2D   TKE   OPIMOU    OP   TH8   COUKT, 

•July   23,   1935,    complainant    filed  h«r  ^111    to  I'orcolos*   a 
trust  d«ed   executed  April   6,   1926,    to   eeeure  an  indebtadr.eis  of 
|1!?,000  represented  by  principal   notes   and   coupons.      Deferidanti 
answered  (denying  the  right  ol'  complainant   to   foreoloee,    setting  up 
an  alleged  oral  agreement  wh'^ra'by  default  was  waired,  and  denying 
they  owed   the   amount   claimed.      The   cause  was   referred   to   a  master 
who   took   the   evidence   and  filed  his   report,    finding   that   the   oqui- 
ties  were  with   complainant,    that   the   amount   claimed  by  coflq}lainant 
was  due,    that  defendants  had  made  default,    and  rsooraaonding  a  do* 
eree  of  foreclosure.      Objections  of  defenvdants  were  OTorruled  by 
the  master  and  by  order  stood  as  exceptions  on   the  hearing  boforo 
the   chancellor.      The  exceptions  were  oTerruled  and  on  October  29, 
1936,    a  decree   of   foreclosure  was   entered   to   rererse  whic^   the 
defendants  appeal* 

The   eyldence   showod  txat   the  notoo  executed   In  April,   1926 
were  three  in  number;    two   for  $1,000   each  and  one   for  #10,000,    all 
due   In    five   years   from  date,    drawing  interest   at   &%  per  annum. 
By  the  terms   of   the   trust   deed  defendants   agreed   to   pay  on   the 
first   day  of  i.  ay  in    each  year   all    taxee    ioid   assesa-ents  which  had 
been  levied,    and  that   in   case  of  default   in  this   regard  all   the  in- 
debtedness  secured  by   the   trust   deed  with   interest  would,    at   the 
election   of   the  holder  of   the  notes,    or  any  one  of   them,   become   at 
once   due  and   payable.      Aotes  J>*os.    1    and   2   for  #1000    eaed  were  paid 
and  have  been   cancelled, 

April   1,    19  31,    the  note   for  ^0,000  became  due   and  payable. 
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By  an   agreement  in  writing  ol"   that   date   the   time  of  payaeat   of 
the   amount    due  under  the   terms  of    oaid  principal  note  wae   exttnded- 
^1000   thereof  until  April    31,   1933,   #1000  ur.tU   April   1,   1W35,    and 
$8000  until   April   1,   1S»36   -    all  with   interest   at   6^      AjprU   1,    19»5 , 
defendants  defaulted   in  payment   of   the  note   for  #1000    due  on   thJtt 
date,    and  the  owner  of   the   indebtedness  declared  the  whole  askount 
due  and  payable. 

Eay  20,   1933,    complainant   and  def oxidants  entered  into   a 
otrtain  written   eztexision  at<,reement  whereby  it  was  agreed  that 
$2500   of  the  amount   due   should  be  paid  on   the  principal   of   the   in- 
debtedness upon   the   siting  of   the  agrea&ent,    jiid  the   further  sum 
of  15000   sxiould  be  paid  as   follows:      $500   April  1,    ld35,   |500  April 
1,   1936,    ^500  April   1,    1937,    #3500  April   1,    193d,   with  interest    at 
6%  per  annum  from  April   1,   1^35,   payable   semi-cuinually   on   the  bal> 
anoe   remaining  due  from  time   to   time,      ^aid  extension  a^reeo^cnt 
i\irther  provided: 

*In  consideration  of  »uch  extension  and  the  sum  of  One  Dol- 
lar to  the  undersigned  In  haxid  paid,  the  receipt  and  sufficiency  of 
which   is  hpreby   acknowl edited,    the   undersifc^ned  ooveneuite   and  agrees: 

1.  "That    Baid  note   ia   evideiice  of   a  valid  debt   for   ^he   aa.ount 
80   extended; 

2.  To  pay   the   same  and  interest    thereon  as  hereby  or  here- 
after extended; 

3.  That   all   of   the   tenris,   powers,    coveiiants   and   provisions 
in    said  note   and    tru&t   deed   aiiall    stajid   suid   retrain  uncnanged  and  In 
full   force   and   effect    for   said   extended  period   and   any   subsequent 
extension   thereof,    except   only  as   the   same   are  nereby  or  by   any 
•ubeequect   extension   agreement    specifically  varied  or  Liodified,    ^nd 
to  keep    and  perform  all    of   the   terms,    covenants   and  provisions   of 
said  note   and  trust   deed,    as  hereby  or  hereafter  modified,    and   of 
this   agreement,    and  that   in   the   event   of   default   in    the  perfonuance 
of   any  of   the   terms,    covenants   an  i  provisions  herein   or  in    said 
note  or  in    said   trust   deed   contained,    then  in   any   such   event    tne 
whole  of   said  principal    sum,    together  with  accrued   interesv    thereon, 
shall,    at   once  or  at    any   time   thereafter,    at    tue    election   of   the 
holder  of   said  note,   without  notice,   become   imLiediately  due   and  pay- 
able,   arid  may  be   collected  in   the    same  manner  by   foreclosure  or   at 

law  or  both  or  otherwise  as  if   this  extension  had  not  been  xr.ade: 

***♦•*»  • 

In   consideration   of   the  payment   of   the   said   sum  of  #2500   at   the 
date  hereof   to    apply  on    accouiU    of    the  principal    indettedness  of 
$10,000,00,    and  in   further   consideration   of   the   agreement   of   the 
undersigned   to  pay  the   sum  of  $50u0,00  of    said  principal   indebtedness 
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and  aooru«d    Interest   thereon   in   the  manner  as  hereinbefore  provided 

durin.'^  t>ie   p-^riod  ol'   tuiu   extei^aion,    and  in   I'urtiier   eoneideration 
of   the  payment   of  all    taxes  p^et   due   arid  accruing   as  hereinafter 
provided  on    the   above   described  pre-^ises  by  tae   ux.dersittned,    it   is 
understood   and   a4.;reed   that   upon   the  payruent   ty   the  undersigned   of 
the    Bald   8UJ&   of  v2lJ0C.00    as  herein   provided,    and  upoi'    the  f^ayi^ent 
of   the   said  principal    bujh  of  ^5000.00   and  accrued  interest    thersoa 
during   the    eaid   extex.ded  period,    tue   owner   and  noi.-ler  of    'a;e    said 
principal   note   of   $10,000.00  will    cancel    and   deliver   tJt.e   same   to 
the  undersigr.ed,    their   agents  or   aseij^e,    and  waive,    caa^cel    and    re- 
lease  the  undersigned,    their  heirs,    legal    representatives,    sucees- 
soro   and  assiji^^ns   froci   ariy    axid  all    further  liabixity   arid  obligation 
thereon,   and    therefor,    for   the  balance  of  ^2500.^0   of   the    taid   ncte. 

It   1&   further  understood   and   afe,reed   that   in   the   event   of 
default   in    the  payitent   of   either  principal   or   interest   as  nereln 
provided,    and    such  default    continues   lor  a  period  of   thirty   days 
after  writtsn   demand  for  payment  has  been  xade  by  registered  mail, 
adc!>re?Red   to    the   undereit^ned  at   tue   last  known   place  of   residence 
in   the  City  of  Chicago   and   State  of  Illinois,    tneri    tae   entire 
principal    a\xm   remaining   uiipaid,    togetner  witu   the   accrued   interest 
thereon,    shall    inuned lately  becortie   due   and   oayable   apon   demand    at 
the   option   of   tie   omer   and  holder  of    said  principal  note.      It    is 
understood,   however,    that   no   interest    is    to   be   caarged  on   the    sail 
$25.'O.OG   to   be    cancelled,    .iS   aforesaid,    except   in    tae   event   of   a 
default." 

The   exte^ision  agreement  further  provided  there  should  l>e  no 
default  declared  for  non-payment   of   taxes  for  the  years  19  2  3,   1929 
and  19  30,    and   the   first   installment   of  19  31,    so   long  as  no    sale   or 
forfeiture  was  had  of  the  property   for  non-payment   of  these   taxes, 
nor  in  the   event  of  any  ouch  sale  or  forfeiture,    so   lon^  as  redecip- 
tloh  should  be  made   therefrom  within   60   days,    and   aaid  prevision 
should  not   apply   to   the   second  Installiiient   of  the   general   taxes   for 
the  ye»ar  19  31   or   any  other  general    teoies  or  special   asB^tsaiuents   ac- 
cruing thereafter, 

Defftfidauats  paid   the  $2500  upon   signing  the   agreement,    and 
thereafter  paid  on  or  about  October  1,    1933,    April   1,    1934,    October 
1,   19  34,    and  April   1,    1935,    the   Installments  of   interest   due   and 
payable  on   the  note     as   extended,      i^areh   25,    1935,    defendants  made 
a  payment   of  ^350   on   account  of   tlie  principal  note  as   extenied,    and 
June  9,    1935,    paid  the    further   soia  of    ,15o    on   acowunt  of  the  principal 
of   said  note.      The  decree  finda   and  the  proof   tends  to   show  that  on 
July   23,   1935,    defendants  made  default   in  pajTaent  of  general   real 
estate  taxes  levidd  and  assessed  against    tue  real   estate  for  the 
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la«t  half  ol    the  year  1931    arid   for  the  yeare  1032  and  1933,    tut 
that  atiortly  alter  the  lilin^  ol'  the   complaint  on  July  23,   193S, 
defendaiite  paid  or   caueed   these    to  be  paid  with   the   exception  of 
<^81«74  of  the  taxee   for   the   year  1932,   which  was  left   unpaid 
through  no   fault   of   deferidante,    becuute  of   an   error  in   rendering 
the   tax  bill,      ilefendants   contend   tnat   as    to    the   actual   defaults 
In  the  payment  of  taxes  the   samo  were  induced  by  stateuicnto  ma4« 
"by  plaintiff  that   she  would  not  irisiet  upon  prompt  payment  of   theee 
taxes.      The  master  found   from  the   OTidence   that  plaintiff   did  not 
make   the    statements    said   to  have   induced  defendants   to   default   in 
this  regard;    that  the   defaults   existed  en   the  lath  day  of  June, 
1936,    at    the   time  of   the  filing   of   the  bill   of   oompl&int.      A  de- 
cree of  foreclosure  was   entered,    stating  the  account    between   the 
parties  without  allowance  to  defendants   for  the  i)2500   credit  which 
they  were  to   receive  under  the  tems  of   the  extension  agreement. 
The   decree  finds  the   total   sum  due   to  be  |8B26.01,    and  in   default 
of  payuient  directed  the  property  to  be   sold. 

Defendants   contend   that   the   court   erred  in   finding  they 
were  in  default   in  tiieir  failure  to  pay  taxes  according  to   the 
terms  of  the   exjtension  agreement,   because  plaintiff,   by  her  conduct 
and  agrees. ents, waived  her   ri^it  to    I'orecloss  for  non-payinent  of 
taxes.      We  have  given   oonsideration    to    the    evidence   on   tnis  point. 
The  burden  of  proof  to   establish  a  waiver  by  plaintiff  was  on   de- 
fendants,   and  defendants  undertook   to   prove   this  by   the   evidence 
of  defend;uit   Isadore  Provus,   who   testified   in   substance  that  kar<^ 
84,   1935,   he   talked  with  plaintiff  with   reference   to    the  payment  of 
#650  of   th<:   principal   due  April   1,   1935,    and   suggested   that  lie  would 
send  her  a   cheek  for  $350   and  pay   the  balance  in   a  couple  of  :-onths, 
and  in  that  ^sray  would  be  able   to   save  money  so   that  he  could  pay  the 
*»*••  afterward,    and  that  plaintiff  replied  In   substai^ce   tnat  her 
son  was  running  her  business   for  her,    and  that   anything  he  would 
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agr««  to  wai  perfectly  ritfht.      Ii*dor«  Prorus  also   t«»tifi««  toat  h» 
talked  with   plaintilT'*   son   on   the   saxac  data,    and   tnat   tiia   son    tolA 
him  h«   ■hould   pay  interact   said  principal   Jirat,    Vid    uiat  h«   could 
pay  th«  taxat  a  little  latar.      Thtsa   oonyarsatlona  wart  daniad  by 

plaintiJf  and  also  by  her   son,   Gabriol   3piagol,      Tha  master  who 
taw  the  witneeeee  found  againet  defendant*  on  this   ieeua.      The   chan- 
oellor  approved  hie   finding,    and  thle    court   ia  not   able  to    say   that 
the  finding  of  the  decree  in   this  respect   is  clearly  and  manifestly 
against   the  weight  of  the  eviderice,     Pi^sadac^  ▼«   Auw.    364  111,    491, 

Defendants   contend   in   the  next   plaot   that  plaintiff  nad  no 
right  to   accelerate  the   time  of  payment  of  the  indebtcdneee  beoause 
of  default   in  payment  of   taxes.      The   trust   deed  proTXdes  that  if 
default   snail   be  uiade   in  payn^ent  of   either  principal,    interest    or 
taxes, at   the   election  of  the  le^al  holder  of  the  notes  and  without 
notice,    the  whole  amount   should  become  at   once  due   and  payable   to 
the   same  extent   ae  if  the   indebtedness  had  manured  by  express  term* 
The  extension  agreement  provides   that  all   the  ten&s,   prouiises,    cere- 
nants  and  provisions  of  the   trust  deed  ehsill   stand  uncnsji^ed  and  in 
full   force  and  effect   for  the   extended  period,    except   only  in   sa 
far  as  the   same  were  modified  by  the   extension  agreement   or   some 
subsequent   agreement.      The   extension   agreejrient  provides    that   in    the 
event  of  default   in   the  payment  of   either  principal  or  interest  v^ieh 
siuill   continue   for  a  period  of  30  days  after  written  d«£Land,    the  en- 
tlr«  principal    sum  reniaining  unpaid  with  accrued   interest   shall   im- 
mediately beoome  due  and  payable  upon   decAnd  at   the  option  of  the 
owner  or  holder  of  the  principal  note. 

The   extension   agreement   then   goes  on   further   to  provide   that 
taxes  for  certain  period!   shtai  not  be   considered  as  def&alto.      Wo 
hold  the  fair  inference  is,    construing  the  trust   deed  and  extension 
agreement   together,    tiiat   a  failure    to   pay  taxes  other  than   thoso 
oxpresGly   exerupted  by   the   extension   agreoment    aiiould   conetituto  a 
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default   as  provided   in   the   terue   ol'   the    trust    Iced.      V%    .old, 
therefore,    that   the  nonpay:  ent   ol'   taxes  wus   a  default   for  which  a 
foreoloeure  mii^t  be  brout^ht. 

It   does  not   follow,   however,    that   rionpayii«it   of   taxes 
would  obligate   defendants   to   pay   the  indebtedness  of  12600  whioh, 
by  the  terms  of  the  extension   agreement,   was  deducted  frosi  the 
amount  of  the  principal  note.      The  extexislon   agreeneDt  was  drawn 
by  plaintiff's  attorney  and  is   therefore   to  be  construed  aeet 
strongly  against  her,      Toffentttl  y.  kellor.    323  111.    144;   Lg- 
yonnauglriy  v.   Gage.    252  111.    App,    17,      i>y  tne   terms  of   t.iC   exten* 
eion  agreement   the  note   is   to  be   eTidence  of  a  valid  iniebtedi  ess 
"for  the  amount   ao   extended. "     But  as   to   this  12500   there  was  no 
extension,     iSy  the  terms  of  the  exteiiaion  agreement   tlis   tLu*  of 
9aysi.ent  of   the  note  was   changed,    and  the   total  amount  to  be  paid 
thereon  reduced,        i^2  0OO  was  paid  by  defendants  at   the   time  of   Uis 
execution  of   the  extension  agreement;   $5000  was  to  be  paid  at  cer- 
tain  extended  dates;    ^2600   of  the   amount  was  not   to  be  paid  at   all. 
At  least    there  was  no   agreement   to  pay  it,    and  the  exteiision  ae,ree- 
men^t  provided  that  when  other  payments  as   extei-ded  had  been  i..ade 
the  note  was   to  be  surrendered.      In   eJTeot    the  arracgecent  was   ior 
a   cash  payment,    reduction  of  the    total   amount   to  be   paid   to   #7000 
payable  at   extended  dates  as   specified.      Plaintiff   says   that    this 
agreement   to   accept   a  lees  aieount   than   the  face  of   the  note  was  void 
for  want  of   coneideration.     Wlxen   this  defense  was   set  up   in   the 
answer  of  defendarits,  plaintiff  made  a  motion  to   strike  the  para- 
graph setting  up  the  defense  for  that  reason.      The  motion  was  de- 
nied,     ilevertheless   the  xuaster   computed  the   amount   due  upon   the 
theory  that  by  reason   of  default   ix.      aying   v&xes,    the   ori^ix.al   in- 
dettednese  for  the  full   auount   due   at   the  time  of  making  the  ex- 
tension  agreement  was   collectible.     ¥e  hold  the  master  erred  ir.    so 
finding   and   the   chancellor  In   approving   tne   finding.      Tne   a^reer^ent 
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to  r«duoe  th«  amouiit  ol*  th.«  debt  waa  not  Toil  aa  ^slog  vitbout   oon- 

slderatlon.      It   is  true  that  ty  tha  atrlet   rule  ol'   the   aawnoa  iMi 

an  agreeraent  between  a  aredltor  and  debtor  to   the   el'feet  that  tna 

creditor  would   take   a  leas   amount   than   due  waa  viithout    consideration 

and  void.     But  in   Donaixua  v.   ■Brooks.   143  111,   App,   133,   thia  court 

In    BubBtance   said   tiiat  while   a  payraent   ol'   a  lesser   sum  would  Jbot 

dlsoharga  a  debt   of  g^reater  sum  wit<ioat    eontt  additioaai   couytDaation, 

"yet   it   i&  also  well   settled  tuat  riiere  the   creditor  receiTaa   any- 

thing  of  bti-'nefit   to  himself,    that  he  would  not   othvr^lat  have  had, 

together  with  a  paymeiit   of   a  lesser   aum,    there  may  be  at  aoocrd  and 

aatisf action, "      In  Wi,nter  v.   Meier.    151   111,    App,    572,   wa   said: 

"Yet   a   slight   variation    ii;    tiie  way   of   added   Consideration 
will   readily  reiaove  a  caae  from  the  operation  of  tiiia  atriat  ewBmen 
law  doctrine,      So   the    courts  of    t/is   aiid   otuer   otates  h*ve  ueld   taat 
any  other   consideration  not  of  intrinsic  value   to   the  ereditor,   i&ov- 
ing  from    the   creditor,    is    sufiicient    to   withdraw  the   case   from    Uie 
operation    of   the   common  law  doctrine," 

^"  i>ay  V.   Crardner^   42  Aew  Jeraay  jSquity,   199,  where  a  de- 
fendauit   in   a  foreclosure  proceeding  pleaded  the   extinguisimant  of  the 
debt   througn  an   agreement    to   reduce   the  mortgage   from  ^900   to   4500, 
and   the   interest   rate   from  7>  to   6%,    if  defendant  paid  paat  due 
taxea,  wuich  the  defendant  did,    the   court  held   thla  agreement   to 
pay  the  taxes  which  conatituted  a  lien  prior  to   the  mortgage,   made 
plaintiff  more   aecura   and  gave  her  a   aubstantial   benefit,    and   tnat 
the  contract   for  the  reduction  of   tlie  debt   rested  upon  a  valuable 
consideration.      In  Anderaon  v.   Sills.    335  111,    524,    the   Suprerce 
court   defined  a  valuable   consideration    as,    "either  of   some   right, 
interest,  profit  or  benefit  accruing  to   one  party,   or   some  forbear- 
ance detriment,    loss  or   resBonaibility  given,    suffered  or  undertaken 
by  the  other, " 

Here   the  extension   agreement  recites  a  new  consideration  of 
$1.00,    receipt   of  which   is   acimowj  edged.      The   extension   agrofaent  la 
alao  under   sf»al.     By  it  a   tcrma  the  defendant  a  bound  themselvea  to 
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plaintll'l'  ty  new  and  independent  prou-iEce  and   coY«n«nt«  wltii  rtf- 
erenoe   to   ■tlu.ea  oi'   payuexit,    eto.      Del'er^ditnttt   also  paid   turn  plain- 
tifi"'«  att.;vndy   a  fee  ol    :iii75  Tor  hie   servicei  in   drawing  up    the 
•xtension   agreement,      V/e  hold  there  wae  a  valuable    coneideration 
for  the   reduction  of  the   debt,    and  that  plaintiff  wa»   bound  tiiere^. 
The  attempt  of  plaintiff  to  reiuat&te  and   collect  this  #2500 
(which  it  had  been   agreed  by  the  parties  ahould  be  wiped  but;    on 
the  grounds  of  a  default  in   the    strict  letter  of   the   contract  ae 
to   the  pa3r!iient    "f   h   eiuall    jjiiuunt   of   tajLCB,    eeesis  oppressiTe   ixi    its 
nature   and    conduct  which   does  not   appeal   to    a  court   of   equity. 
It  if!   also    contrary  to    the   terms  of  the   extension  a^reeuent  wuion, 
as  we  ha-^/c    said,   was     based  on   a  valuable   consideration.      Jnder 
the   strict  letter  of  the  law,   plaintiff  was  pexiaps  ex.titlsd  to 
maintain  her  bill   to   foreclose,   but   aue  ^as  uot    ?Jititled  to    re- 
cover a  judgment   for   the  :^25C0  principal  wiiisn  had  been  reuitted« 
For   the   error  in  allowing  this  item  the  decree  iB   reversed  and 
the   cause   remanded   for  proceedings   consietent  with   tnis  opinion. 

REVERSED  AHJ)  KKkAiiDSD. 

O'Connor   snd  i^cSurely,    JJ. ,    concur. 


8 


-."tax  ii*iw  uiimttifvoo  J&a.  xq  ixmtmq'Bbal  6m  wan  "^rf  Ttl#nJt«I<i 

9{it  ii&i  n-or^wj^X/  iii  ssjlvrtaa  alii  'ic^t  ST^  'io  Q«t  y.  -^dn.  lit 


.     19 me 91^8  aotlsrt9tXW 


■.^6ijxa:■: 


9.ci;t 


.TiJoaoo    , 


,.D'0 


39420 

BSTriER  COLflJuAK, 

Appellant, 

)      A^^  I^OU  CIRCUIT   COURT 

T«,  "  J 

5.,    •!    •1,?\) 


AfltaAL   ] 


Appeil«e«,  y)       f 


OEORGB  WIBKBOBBHR,    I^C, 


291 1.A.  603 


3 


kR.    PRfS3IDIi.<4ii    JUoIIU^  kATCUSTI 
KKLIVBKED   THS  OPIiilOK   OF  THE   COURT, 

In   an  action   at  law  to  r«coT«r  damage*  icr  alleged  negli- 
gence wherel;y  Tjlaintiff  was  injured,    yJid  upon   trial  ty  jury, 
there  was  a  verdict  for  defendant,   upon  which   the  court,    oTer- 
ruling  olaintiff  •  motion  for  a  new  trial,    entered  Judgment,    fr-rn 
which  plaintiff  appeaas. 

It   ia   argued   that   the  ▼erdict   and   judgment    are   aiainet 
the  manifest  weight   of   the   eyidence   an ^   tnat    the   court    erred  in 
the  giving  of   instructions. 

The  accident  in  which  plaintiff  was  inlured  occurred 
August   22,   1934,   at   the  intersection  of  Leland  and  Maiden  avenues 
in   Chicago,      Leland   avenue   runs   east    ^md  west;    kalden   extends 
north  and   south,      'i'he   evidence   atiows   that  plaintiff  at   the   time 
in   question  had  arranged   to  meet   a  friend,    Rutii  Talmadge,    bt   this 
plaos;    that  Ruth  Talmadge  had   arrived  and  wa«  waiting  at   the   south- 
east corner  of  the  intersection.      Plaintiff  with  her  daughter  Janet 
was  at   the  northeast   corner  of   the   intersection;    tiiere  were  no    cars 
parked  on   the   street;    plaintiff  could   see  the   traffic   coining  frosi 
the   east;    it  was   a  clear  day  and   about   one  o'clock  p.   m.    Plaintiff 
took  Uiree    steps   south   into  Leland   aveiue   and   saw  defendar.t's   oar 
coming  from   the   east  going  west   and   about    50   feet   away;    it  was 
iBeing  driven   at  an  average   speed;    she   stood  waiting  for  the   ear  to 
pass;    alae   saw  the   front    end    of   tiae   car  pass  by  hex    and  within  a 
foot   of  her   and   then   the  handle   of   the   door  of   the   autoji^otile   caught 
her  and   she  was   severely  injured. 
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The  oontrollinit;  quaction   of  I'iot  ir;    the   c&ae   is  vrhethar 
defendant   Bwerved  hie   oar  to   the   rlt^it    after  it  w»e  half  past   Xinu 
plaintiif ,    BO    that    ehe  was   caaght   by   the   rlc>"'t   front   door  haiiidis, 
or  whether  plaintiff,    ritiiout   defendarit    swervir.g  hio   car  fre&  a 
straight   line,    fell   or  walked  into    the  handle   of  tiie   door  of   the 
automotile. 

Plaintiff,  her  daughter  Janet,  Mrs.    Xaloadge   and  *jr,  jobs, 
Who   at   the  time  was  driving  his   oar  in   a  westerly  direction  on   the 
same   ptreet   and  ahout  IGO  feet  beiiind  defendants'    car,   gare   testi- 
mony  (all   of  it  more   or  less  uncertain)    to    the    elTect    taat  waen 
defendant's   car  was   a'bout  half  way  past  plaintiff,   while    she  was 
standing  in   the   street   and   awaiting    th«  passing  of   defendant's 
automohile,    Qweryed  lortii  and    co    tue  xl^^it,    .ausing   the  handle  of 
the   car   to   strike  plaintiff.      On   tiie   other  hand   tue   defendant 
gave   evidence  tendin^^  to    ehow  that  plaintiff  walked   or  fell  into 
the   side  of  the   car. 

Plaintiff   In    thia   court  has   argued   tlie   question   of   fact 
upon   the  theory  that   Aefenaant     was     negligent  ij*   that  wiaie 
driving  west   in  Leland  avenue   the  driver  failed  to   givo  plaintiff 
the  rlftht  of  way  as  required  hy  the  Uniform  Traffic  Code  for  the 
City  of  Chicago,    Article   IV,    sec.    15,    and  In    sonforiulty  with  this 
theory  plaintiff  has  cited  a  nu.nher  of  auti.oritioo,    a^ong  which  are 
Berry's  Law  of  Automobiles,    7th   ed, ,    see,    3,191;   Lerrilield  v. 
hoffherfc:e^,   127  Atl.    500;   Mott^iR^y  v^    Ciilds   et   al.,    3  Pao.    (2d> 
309;    aj^d   JQlonson  v.    Johnson.   147  Pac.    649.      The  uncontradicte* 
evidence,   however,    is    to    the   effect    tnat   at   tae    *.ine   plaintiff  waa 
injured   she  was  not   in   any  way  atte.ptine,   to   exercise  a  pedestrian's 
superior  right    of  way.      The   evidence   aiiows  withoui;   contradiction 
that   if   she  had   such   right    It  was  waived,   her  own   testimony    fcelng 
to   the   effect   that    she  waited   to   let   defen  lant's   car  pass  by  h9X. 
The   question   as   to  i«iether   the   driver   of   defendant's    car  was  guUty 
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of  negligence   in    ewerving   to   the  riijbt  preeeiited  a  qaeetioc  oi' 
fact   for   the   Jury,      in   riew  of   the  urioertain   a.'id   contradictory 
•vidanoe  given   for   plaintiff   on   tnie  point  this  coart  iu»y  uot 
properly  aold   that  the  verdict  is  against   tae  maaifeet  weit^at  of  H 
the   eyidance.         ouch  a  finding   is  negatired  by  proof   o-^'  paybicai 
facte   oonoerning   tha    i^onatructlon   of   the   oar,    which    saow   txxat   the 
handle  ox    the     oor  by  which  plaintiff  was  injured  extended  onXj 
Zit  inches  from  the  body  of   the   car,    and   tuat  a  pittiub  line  fastened 
to   the   outside   of   the  handle  would   bho^    it    lu  he   soveral   Inches 
inaide  the   running-hoaxd  of   defendant's   autoiuobile. 

Plaintiff   further   contends  tnat   the   court   exr&d  in  In- 
structing  ijxe   Jury   at   the    request   of   del'endarit ,    that    the  plair^tiff 
WbB   JuBt   &a  much   in  duty  bound  to   exerciss   ordinary   care   to  looic 
out   for   and    to    avoid   oolliding  with   the   autotaobile   at   the    ti&e   and 
place   in   question   as   the  defendauat  was   to   look  out   for   and   avoid 
colliding  with  the    )laintiff«     Plaintiff's   ar^oi^ent   is   to   the  ef- 
fect  t/iat  this   Instruction  was    erroneous  because  plalntilf  had  a 
superior   right   of  way  which  defendants  were  bound   to    reco^iise, 
and  upon   recognition  of  which  plaintiff  had  a  right   to    rely.      As 
we  have  already  pointed  out,    there   is  no   question  of   right   of  way 
in   the  ease*     If  such  a  right   existed  it  was  waived  by  the  plain- 
tiff,    Vhen  plaintiff   deter   izied   to   await    the  passing  of   def aidants' 
autoi^obile  before  proceeding  across    tiie   street   anead  of   it,    Uio 
ordinance   giving  her   the    rij^it  of  way   ceased   to   be   applicable, 
fhe  duty   of   exercising   due    care   for  her  own   safety  imder  all   the 
oircomstances  was  upon  her  regardless  of  her   superior  right   to    the 

way.      There  was  no   error  in   tiie   instruction,      x'uttle  v,    Lhenkar  Ta-rt 
i^.    ^'4    111.    App.    b2b. 

^•mct*'of^t''rri°°f   ^"^    ''^''   °*"   ^""'^"^   ^^^^^   ^'^  ^•^<^-   on  wr.ich   ths 
ttict   01    t..e  Jury  is   controlling,      ^he  Judgment  is   taerefore   aJfimed. 

^cSurely,    J.,    concurs.  AF^II^D. 

^^.    J..    ST^ecially   concurs.      ( See  next  page,) 
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39420  MR.    JUSTICK  0*C0N1«0R   SPSCIALLY   COtiCORROrO, 

I   think   tixa   evidetio*   eJiCvs    li^at   det'eiidcUit   Josepix  Uuxiin, 
who  waa  driving   th«  Wleiuiotbsr   autoiaofjil*,    a*  he  was  puAiing 
plaintll'f   turned   the   aJtoiuobll*   to    the   rlfeJit,   proltuuiy   to   go 
nortii   in  iHliexx   aTerm«  or.  hla   way   to  Lake   i-'orest.      inis   cau««d 
the   rear  end  of   the   autoMohlle   to  pass    closer  to   plaint iiT   tnan 
the  I'ront  end  o^'  it,    aa  a  result  ol'  which  plaintlll'  was   atruek 
Iciy   the  handle   of   tne   door  and   sirerely  Injured,      j^ut    the   Jury 
and   the  Judge,    who    aaw  and  heard   the  wltiiABaeb   testily,    I4>parantly 
did  not   take   this  vle^  oi    tne   evidence.      Iney  were  in   a  better 
poaitioi^    to   detemiine   tue   truth   oi    the  matter  than  I    aa,   having 
but   the  printed  pa^e  bei'ore  me.      And  In  view  oi    tuis  I'act  I   am 
unable   to    f>ay  taat    the   I'indinG   ^^d  Jud^^ent   are   a^ainat   th^ 
manifest  weignt  oi'   the   evidence. 
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C.    L.    WILLIAIA  KRAJSB, 

Appellea, 

vs. 

DODQK  BROTHERS   CORPORAflClfL-^T'Cor 
po rat  ion,    trnd  FRWDKRlt^^iffPAlJLL, 
Appcllluits. 


7B0K   tnJV2R10R   COURT 
coot.   XUL'TY. 
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^R,    PRK.JIDIAG    JU3Tiah;  llAlCHKTT 
DELIVBRED   THE  OPIlilOJ.    Oi'   THiS   COURT. 

In   an   action   for  nagligenct,   upon    trial   by  Jury,    at    th« 
eloee  of  all    the   evideno*   the   defendant  made   a  motion  for   a  directed 
Terdict  whion  was  denied*      The   Jury  returned   a  rerdict   for  plaintiff 
with  damagee   assessed   at   92500.      The   court,    orerrullng  motions   of 
defendant   for  Judgment  notwithstanding   the  rerdict   and  for  a  new 
trial,    entered  Judgment   from  which  the  defendant   appeals,   present- 
ing In  his  "brief  only  one  point,    namely,    that  plaintiff  was   guilty 
of   contributory  negligence  as  a  matter  of  law. 

The   complaint  was  in   two    counts,    one   of  which   c^.arged 

by 
•gainst  defen(lant   tertaln   specific   acts  of  neiaisence/w-^ic^ 

plaintiff  was   injured  while  in   the   exercise  of  due   care.      The  other 
count  was  based  on   the   theory  that   the  negligence  of   defendant   was 
willful   and  wanton.      This    count   did  not   arer  due   care   on   the  part 
of  pl&intiff.      Both   counts  were   submitted   to   the   Jury   ^d   there 
was   some  evidence  from  which  the   jury   could  reasonably  hare   re- 
turned a  rerdict  under   either   count.      Defwidant    does  not   argue    that 
there  was  no    evidence  tending  to   sustain   the  averments  of  the   second 
count.      The  point,    therefore,    that   plaintiff  was  guilty  of   contribu- 
tory negligence  would  not,    even   if   admitted,    be   controlling,   nor 
the    oases   cited,    such  as  Hooker  v,    Adams  ^xaress   Co..    238    111.    169, 
and   similar  oases  detenuinative. 

The  acGider.t   in   which  pleintiff  was   injured   occurred  about 
•Ight  o'clock   a.   m.    the  morning   of  kay  19,    1934,    at    the  intersection 
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of  Kenmortt   ind  Balmoral   avenues  In   Chicago,      k^mimor*  runt  north 
and   Bouth,   Balmoral    east   and  west.      The  cTldencs  for   plaintiff 
tended   to    show   that   just  prior  to    the   accident  plaintiff  was 
oroening  i^enmore   avenue   from  the  west   side    to   the   east;    that  he 
started,  fro&i  a  point   a  few   steps   south  of   the   crosswalk  and  walked 
diagonally  in  a  noxthieasterly  direction;    that  at  about   the  ti«e 
he  reached  the   center  of  the   street  near  the   orosswalk  he  was 
struck   and   injured   by   a  Dodge   autoraofcile   driven  by  defendant, 
Jb^rederlck  h.,   i^aull.aurid   owned  by  Dodge  Brothers  Corporation.    Ihe 
autotaobile  was  being  driven  in  a   southward   direction,   and   the 
evidence   tends   to   show   that  plaintiff  was   struck  a  little  bit 
east   of  the   center  of  J^-enmore   avenue,      ihe    streets  at   this   inter- 
section were  muoli  useA;    the  neighborhood  was  densely  populated. 
Defendant  was  driving  on  his  way  down   town  and  took  this  parti cu« 
lar   street    to    save   time.      Ihe   evideiice   for  plaintiff   tei^ds   to 
show   that   defendant  was   driving   at   a   speed   of   from  4o   to    50  miles 
an  hour,    in   disregard  of   the   statute.      111.    State  Lar  Stats.    1935, 
etc,   49,   p.    2792,     Plaintiff  was   struck  by  the   right  front  fender 
of  defendant's   automobils  and  was   thrown   southward  a  distance  of 
some  25  feet  or  moi*e.      As  defendant  drove  he  had  a  clear  view  of 
plaintiff   as  he  was   crossing  the   street.      Defendant    olaiias  he  was 
driving  at   a  speed  of  only  15  to  13  miles  an  hour,  but  tae  uncon- 
tradicted evidence   siiows   that   after  he   struck  plaintiff  he  was 
unable  to    etop  his   automobile  until   it  had  moved  22  feet  beyond 
the  point   of   colllBlon,      The   evidence  of  defendant   indicates   t^iat 
althougii  he    sav  plaintiff  when   only   50   feet   away  he  made  no    effort 
to    stop  until   the  autOJLoblle  was  witiiin   a  few  feet   of  pl&intiff. 
The  evidence   shows  that  just  before   striking  plaintiff   the  auto- 
mobile  ewerved   to   the  left,    uid   as   a  Jiiatter  of  fact   the   collision 
occurred  a  little   to    the  left   of   the   cex:ter   of   the   street,    indi- 
oating  that   defendant    vas  driving  on   the  wrong   side.      Plaintiff 
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Wftt  thrown  a  diitArio*  of  froa  25  it  SO  t^mt  by  th«  ivpaot. 

Questions   oX/n«tfliL«<^o«   ol   dtl'endant    and  th*   eoatribatoiy 
ntgllg«no«  ol*  tha  plaintiff  under  that*  olrcimstanoaa  w^rt  all 
for  thp   jury,    nikd   a  diaeutaion   ol    oaaea  would  not  ba  aalpful. 

Tha   jud£;m«r.t   of  tha    trial   court  ia  afflzviad. 

O'Connor  and  ioSuraly,   JJ, ,    conour. 
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/Jl..^?a, 


App  el  !<!?•, 

/A^APPtfAU^iWRJk   CIRCUIT    CCURX 

j      /         (*  COOK  COUlllT. 
CHICAGO  MOTOR   COACH   COiiPA^Y,    )  J  f     ^  C\    -i      T       t 
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WR,    JU3TICB  Me8URBi.Y  DELIVERED  THE  OPIKlOJti   OV  THK   COUhT. 

Plaint  ill*  brout^it  suit  to  r*ooT«r  co  .permeation  I'or  Injuria* 
alleged  to  have  beeii  caueed  ty  the  negligence  ol'  the  del'endai^t,  and 
upon  trial  had  a  verdict  I'or  ^1000  upon  which  Judt^ant  was  entered, 
and  defendant   appeals. 

The  declaration   alleges   that   as  plaintil'l'  was  Loardicg   one 
of  defendant's   coachee   it    suddenly  moved,    throwing  her   to    the 
ground.      Defendant   saye   she  fell   before   she  attempted   to  board   the 
coach  and  as  it  was   standing  still.      This  presents  a  siscple  question 
of  faet. 

Plaintiff   testified  that   a  coach  of   the   defendant  was  on 
Jac^ieon  boulevard  headed  westward,    a  foot   froia   the  north  sidewalk 
and  a   short   distance   east  of  Wabash   avenue;    the   red  li^it   on  WabusJi 
was   against    the   Jackson  boulevard  westbound   traffic   and   the    coadi 
was   standing   still,   with  about   four  automobiles  between   it    and 
Wabash;   plaintiff   says   that   a  couple  of  people  get   on    the   coaeh 
in    front   of  her  and   slie  also   attempted  to   board   it;   her   ri^ht  foot 
was   on   the   step  and  her   otuer  foot   on   the   curb  when   the   coaoh  staxt«A 
with  a  jeric,    causing  her  to   fall. 

Two  witnesses,    one   of   tlieni  the   driver  of   the   ••aeh,    gave  tes- 
timony for  defendajit   tending  to    show  that  the   coaoh   iid  net  iseve,   aa 
plaintiff   says,   but   that   slie  twisted  her  leg  on   tae   curbstone  and 
fell   into   the  doorway   of   the   coach.      The   testl^Lony  of   tiieee  witnesses 
is  more  or  less  indefinite. 
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Th«  quentiori   of  hew  tJie  aocidei't  happened  w&«  prepcfly 
■ubmitted  to   the  jury,   wao   sceinti   the  wltneiaes  and  hearing  then 
testify  oould  pas*  upon   their  oredibility  much  better  t/>an   can  a 
reTlewing   court.      The   Jury   accepted   the  Terelon   of  plaintiff  as 
to  how  the  accident  hapoened,    and  we  cannot   aay  that   it   ie   a^ainet 
the  manifeet  weight   of  the   oTidenoe, 

At   the  request   of   plaintiff   the   court   gaTe   an   instructlen 
as   to  what  was  negligence  on   the  part   of   the  driver  of   the   coaeh, 
olosing  \''ith  the  words,    "Provided  suoh  negligenee  is   alleged  in    the 
oomplalnt,    hs   explained   in   these   instructions,    and  proven  by  a 
preponderance   of  the   evidence,"        The   court    atruok  out    these  words, 
and  def<?ndaiit   argues   that  by   bo    doing   the    rit^it   of   recovery  was  not 
limited   to   ti).e   acts   of  ne^l licence    oharfeed   in   the   complaint,      Ihe 
words  stricken  out   should  properly  have  been  left  in  the  instrue* 
tion  but    their   deletion  was  not   reversible    error.      There  was  only 
one   charge   of  negligence  made  in   the   complaint,   namely,    that  while 
plaintil'f  was   in    the   act   of  boarding   the   coach   it    suddenly  was  put 
into  motion.      Ihe  Jury  oould  not  possibly  understand  tiiat   there  was 
any  other  question  of  negligence  to  be  determined.      Other  criticisKS 
are  madt  which,   under   the   circumstances,    it   is  unnecessary   to  note. 
The  question   presented  was  a  simple  one  of   fact,    and  no    sufficient 
reason   is   presented  for   reversal. 

The  judgment  is  affirmed. 

A77IRM£D. 

Matchctt,  P.  J,,  and  O'Connor,  J.,  concur. 
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MR,    JUrtTlCB   0»COJJJ!JOR  DJiLIVRRBD   THK   OPIKIOl*   0?   THE   COOPT. 


Plalxitiri*  brougut   au   action  on   two   ill*   lutarauoe  pollci«s 
for   $500   each.    Issued  by  defendant  on   tii»  lif*  of  iUislAlr  Jiuloiia. 
Share  was   a  verdlot  and  jude^iient   In  plaintiff 'e  favor  for  #1245, 
being  the  face  of   the  pollciee  witii  interest,    ind  defendant  aopeals. 

January  23,   1931,  j^asimir  Jnnulolis  executed  two  written   ap- 
plications   for   insaratico.      Three   devys  later,    Janu^iry   26,    the  poli- 
cies were  iaeued.     He  died  June  13,   1931;   proofs  of  death  wer« 
filed,   but   defendant   denied  liability  except   that   it   tendered  baoJc 
the   amount   of   the   premiums   it  had   received,    viz.,   ^26.63.      Defendant 
interposed  two  defenses:      (l)    that   since  the  policies  provided   that 
they  should  not  take   effect  unless  i.ulolis  was   in   sound  health   on 
the  date  oi   the  delivery  of  the  policies,   and   since   tne   eviderice 
shows  tnat  he  was  not   in   sound  health  on   that   date,    there  was  no 
liability;    and  (S)    that  kulolis''iiiier6pre&ented  his   condition  of 
health   and  prior   eioknesses   and  medical   treatments   in  his   applica- 
tions  ibr   the  policies;    that  he   did   so   knowing  that  he  was  not  in 
good  health  and  that  he  had  been  treated  for  diseasss. * 

Tliere  is  evidence   to  the   eilect   tliat  iiulolis  consulted  a 
physician   in  December,   19  30,  who    ^aid  ne  was  suffering  from  cancer 
of  the   Htonach.      There   is  furtr.er   evidence    to    the   eiTcct   that  fro« 
that   time  until  he   die*   (June  13,    19  31)    his   uealth  was  bad.      On   the 
other  side,   plaintiff's  evidence   tended  to   oast   d^ubt  as   to  whether 
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the  physician  who   teeitll'led  for  deferidaiit  ha4  actually  exjurinad 
plaintill"   in   Dofieiuber,    1930,    and   further   that  kulolla'a  haalth  was 
good  until    eome   time   in  May,   1931. 

The   eyidenoe   ahowa    that   on   January  23,    1931,  liulolia   aifenoA 
two  applioationa  for  the   two  $500   insurance  policiea  in  which  ha 
stated  the   condition   of  his  health  was  good;    that  he  had  never  b««n 
seriously   ill;    that  he    did  not  have   any  phyaical   or  mental   infirmity 
and  had  never   suffered  froa  consumption  or   cancer.      Three  daya 
later  the  two  policies   in   suit     ere  issued  to  him.      April  17,   1931, 
kulolis  applied  for    two  policies  U.   the   John  Hancock  Mutual  Life  In- 
surance  company,    one  for  #440   and  one   for  #325,    In  wuioh  applioa* 
tlons  he  i:.ade  ariswers  to   questions  put   to  hiu  substantially  the 
same  as   in   the   applications   in   the   instaiU    case,     kay  6,   1931,    theae 
two   policies  wero   iBbucd   to  hioi,      April    23,   1931,   which  was  11    days 
after  he  applied  for  the   two   policies  in   the  John  Hancock  Insuranct 
con^pany,  kulolis  applied  for   a  policy   in   the  jkOtropolitan  Life  Ins- 
urance  coniany  for  $506.     ^&y  11th  the  iLetro  poll  tan  Life  Insurance 
company  issued  the  policy.      So   that  between   January   23,   1931,   and 
May  11,  19  31,  liulolis   received  five  life   insurance  policies  issued 
by  three  insurance   coB.panies,   viz..   The  Prudential,   The  John  liancodk, 
and  the  it^etropolitan,    aggre^^atlng  more   than  #2200,      Xhe  beneficiary 
named  in  the  policies  issued  by    the  Prudeiitial    coa.pany  in   the   in- 
stant   case   and  in   the  policy  issued  by   the  Letropolitan   coiepany, 
was   the  administrator  or  executor  of  ^ulolis's   estate,    and  Glga  i*. 
Janelunas,    aonetimes  referred   to   ae   the  ..icce  of  i^ulolis  and  on 
another  occasion   as  his   cousin,    Is  the   executrix  oi    the    tsvaze;    she 
is  the  legatee  under  i^ulolis's  will,      in   the   two  policies  issued  by 
the   John  Hancock   compjaiy   eh     was  named  as    the  beneficiary,    Eiere  was 
no  medical   examin  itlon   of  kulolis  made  or   required  by  the   three   in- 
surance  companies, 

Ihe  burden  wason  defendant   to  prove  by  a  preponderance  of 
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th«   eTid«no«  that  Muloli*  was  not   in    "•ound  health"   at    the   time   the 
pollcice  were   delivered,      ttwaneon   ▼«   i^radexiti»l   Ifieurance   uy, ,    271 
111.   App.    309.      UouTiHel   lor  plaintii'f  eaye   in  his  brief,    *In  addi- 
tion  to    the   preeciit    cause    tixere   are   two   otuer   actions  on    anall   in- 
dustrial  uoliciea  oT  later  date  upon   the  lil'e  ol'   tne   insured  •••«• 
Defendant's   uoui.sel    appeared  in   all   oubss   and  presented   the   same 
defenses   ^iaid   called    the    eume  material  witnesses  «**   in   eacn  ol'   the 
cases.      There  were  verdicx.s  lor   the  piaixitilT   in   the   three   cases. 
^^  Jsuielunaa  v.  iuetrupolitan  .bii's   ins,    uo.    '■*♦   the   second  dirision 
of   this   court  revenaed   tue  Judgtuent   lor   the  plaintiff   as   against 
the  weit^it  oi'   the   evidexice   and  remanded   the    cause  I'or   a  new  trial. 
***     ^^  Jaiielunas  v.    Joiin  Uancocic  liife  Ins.    Cj). ,    the  trial   Judge 
•ntered  judo^iKait   i'or   tue  defendant  notwitJistandinri   the  Terdiot    and 
plaintiff's   appeal    is  now  pending  before   this   court.*      Counsel    say 
that   since  three  Juries   found  lor  plaintiff   this   court  will  not    re- 
Terse   the  Jud^^ent.      In    the   appeal  pending   froc   the   Judgsient   entered 
iDy   the   court   in   the  action  brought  on   the  two  policies  issued  ty  the 
John  HancQcic  Insuranoe  Oo.   we  have  this  day  filed  an  opinion  revers- 
ing  the  JudbBient   and  rsiuariuing   the   cause,  nolding   that   the   queetion 
/^should  have  teen   eubaiitted   to   the  jury,    and   if   tne    trial  Judge  was 
^j'   ol    opiiiion   that    the  verdict  was!  sustained  by  a  preponderance  of   the 
•videnoe,   he    should  ha.vo   awarded  a  new    tiial,    etc,      iiio.    39466,    Jaj-.e^ 
lunas  V.    Johra  llafioocx  i^atual  Life  Insurance   Co.      The  iecond   division 
of    this   court    in    tue   suit    orout^t    ou    tiie     olicy   issued  by  the  metro- 
politan Insurance   coiupany,    reversed   the  judgi.;ent    in  plaintiff's 
favor   in   that   case  ou    the   ground   that   the  verdict  was   against   tho 
manifest   ASigxit   of   the    evidence.      The   court   there   said:      "Defendsnt 
contends   tuat   the  great  weight  of  the   evideiice   shows   that   ths  in- 
sured on  the  date  of  the   application,   ***♦   QLpril   28,   19  31}   was  not 
in   sound  health,   but    that  on   said   dates  ho  was   suffering  fro«  t-ber- 
OuloBis   ax.d   cancer,   which  diseases  had  ezistsd  for  a   considerable 
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period  ol'   tim«.      Al'ter  a  careful    coniideration  ol    all    tha   fact* 
and   clroui(ietano««   U'    tu9   case  we  JaaT«   reacued   Uia   conoluaioa   tnat 
the   contention  o!  del'eridemt  must  l>e   •ustained.    ***     Aa   the   caaa  may 
be  tried  again  we  purposely  rel'raxn  I'roa  ooiiuientlng  upon  the  eTl- 
denoe."        Xae  Judt^eiit  was  reversed  and  tne   cause  remanded  I'er  a 
new   trial.      (  Janelunae  v.   Matropolltaia  Lile    insurance   UOp  .   Jlo. 
38555.) 

We  have  carefully  considered  tdl    tne  eTideuce   iii   tn«   record, 
most   ol'  vFhicli  we  have  not   referred   to,    and   are   clearly   ol    the 
opinion   that    the  verdict    aiid  judtjioient ,    to   the   efleot   tiiat  plaintiff 
was  iXi   souiid  health  on   the  uate  ol'  the  applications   and  on   the   date 
of  tlrxe  delivery  of  the  policies,    is   u^ainat   the  aianifest  weight  of 
the  evidence. 

The   Jud^ent  of   the  Superior  court  of  Cooic  county  is 
reversed  und   the   cause   reucinded. 

Matchffitt,  P.    J.,    and  kcBurely,   J,,    concur/ 
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JULIUS  LIPKIii, 
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Appellant,  j|  1^^^      «  ^  «li 


IW.    JUSTICK  O'COillvOR  UELIVifiKJrT)    THB  OPIklOk    OV   THE    COURT. 

Plaintifl",    the  payee   of   a  proiuisBory  note   for  |360,   made 
*y  del'eiiuai.t,   brou«;iit    suit   to    reocTer   tiic   face   oi'   tne  note.      Thart 
was  a   jury  trial   and   a  verdict   and   Judi^iueiit    in   >laintii°l' '«   faTor 
for    the   amount  oi    his    claim,    and   defendant   appeals. 

The    record   dieoloses   that  plaintilf 'a  home   in   Chicago  vas 
subject    to    !in   encumbrance  of  ^5000   evidenced  by  a  note  and   trust 
AseA  owned  by  defendant.      Plaintiff  was   in   default   in  payment   of 
the  IndebtedneeB  and  defendant  was  pressing  for  payment.      Al'ter 
some   time  plaintiff   took  up  the  matter  of  rtf iniinciug  the  loan 
with  the  Home  Owners*   Loaii   Corporation   and  while   this  was  pending 
the  H.O.L.C.    agreed  to  make   a  loan  of  |4800   provided  plaintiff 
obtained   Bome  one   satisfactory  to   the  Ii,0,i.,C,    to   sign  the  neoes- 
sary  papers  with  plaintiff.     Defendant  was   in  need  of  money  and 
it   seems   clear   tiie   only  way  he   could  be  paid  was   throu^^  the 
H.O.L.C;   he   and  his    son   irom   tii&e   to    tims   iaqportuned  members   of 
plaintiff's  family  to    sign  the  papers  with  plaintiff   so   the  aiatter 
might  be   oonsuii^ioated   and  defendant    reoeivs  payment   &f    the   aibount 
due  him,    or  part   of   it.        Defendant   end-avored   to  have  i-urice   J. 
Lipkin,    plaintiff's   son,    sign    the  neeesaary  paperb  with  his 
fattier;   Jtaurice,    in    consideration   of  his   so    doing,   deisan:?ed  $1900 
from  defendant,  which  vrae  later  reduced   to   #850.      Ihis  was   agreed 
to   and  February  13.    1935,  defendant    executed   tie  note   in    suit 
and   it  was  placed   in    escrow  with  *,    0.    Schults,    at  that   tiae 
^\  eiiiployed  by  the  Mid-City  liational  Bank,   and   a  written   eeorow 
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«gr«einent  was,    O"    tliat   iay,    eignvd  by  defendant   and  iiauxioe   J. 
LipJcin,    accepted  by  k:T,    Penults   and   the  note  dellTered   to  Ala. 
The   escrow  agreeuient  Instructed  Uoholts  to   turn   over  tne  note 
to   JuliuB  Lipkin,    the  plain  till',    upon  presentation   ol    tne   proper 
certiiluate,    issued  by   the  il.U.j^.C.    showing   that   it  had  refinanoed 
the  mortgage.      The  deal  was  al'terwarcl   consunoaated   and    vix%  not« 
delli^ered  by  3chultz    to  xauiicc   J. 

Thr.  aaount  ol*   the  loan  made  by  the  U.O.L.C.  was  14900 »   of 
whlcb  Atferi»n%  wap   to   r«oeive   $3300  upon   delirering  up   the  note 
for  15000   KTjd   tVxe   trust  deed,    and   this  was   afterward  done,     /lain- 
til'l    demanded   from  defendant   payment   of   the  note,  which  was  re- 
fused  on   the  ground  that   there  was  no   consideration   for  the  note. 
That   defense  wae   interposed, 

Deferidaut   contends   there  v^ae  no   consideration   for  the  note 
bee^use  plaintiff  gave  nothing  for   it   and  that  i^aurice  pipkin 
act'^^d  in   the  matter  as  agent   for  his   father.      We  tir.ink  t.iis   con- 
tention  oannot  be   sustained.      Defendant  was  pressing  plaintiff   for 
payix.ent  of  his  mortgage,   which  was  in   default,    and  when   it  ap- 
peared   that  payment  would  not  be  made  unless   the  li.O.L.C.   made   a 
loan,   which  it  would  not  do   unless   poiae   one   signed  with  plaintiff 
tlie  necessary  papers,    defendsmt   then  solicited  membt^rs  of  plain- 
tiff's  fainily  to    sign    tliem  with   thi^ir  father   and  agreed  to   pay   th« 
•  on,  iiaurioe,    ^350   for   ao   doing,   which  was   OTidenced  by   t^io  note 
and  which  was   to  be  paid  when   the   deal  weat    throu^.        And  the 
•videnoe   shows   that  ^y  figreetnent   of  the  parties   tlie  note  was  made 
payable   to  plaintiiY    instflad  of   to  hts   son,  Laurijo,    jnd  was  de- 
livered by  iiaurioe,    after  it  was  receiTed  from  i^r.    Scioatz  ,  to  his 

father,      in   these   oirouiastances  wo  hold  there  was   consideration 
for   the  note   and   tiierefore    there  ^as  no  violation  of  the  provisions 
of   the  u.o.L.C,    act. 

Tne  Judt?aent   of   the  j^unicipal    court   of   Jhicago    is   affira^ed. 

JUDGkiEliT   AJ?lRk.^I>. 

Matchett.  P.    J,,    and  itcaureiy,    J.,    concur. 
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MR.    JUGTICE  0*C0iaJOR  DELIVHRIiJ)  THE   OPIlilG£   OS  XUX   COURT. 

Plaintiff,    the  beneficiary  of  two   life  insurance  nolioiea 
issued  "by  defendant  iUKy  6,   1931,    to  K-arAmlr  kulolis,    one   lor  $440, 
and   the  other  for  '|325,   brought   Buit   to   recover  the   aaount  of   the 
two  policies   ag^^rej^ating  |792.      Defendant   denied  liability  (except 
premiuiss  t)aid  of  $8,10)    on   the  ground  that  all  the   evidenoe  showed 
that   kulolis  not   only  laiad*  mierapresentations  as  to  his  health   in 
his   applications   for   the  policies  but    that   at   the   time  the  policies 
were  doliTered  he  was  not   in   sound  health.      There  was  a  jury  trial 
and   a  Terdlct   in   favor  of  plaintiff  for  $990.      Deferidant  uiade  a 
motion   for  a  new  trial,   and  a  motion   for  Judtmert  in   its  favor  not- 
withstandtug  the  verdict.      The  court   sustained  the  latter  motion 
and  plaintiff  appeals. 

The   sutstanoe  of  the   evidence  is   tnat  kulolis,  who  was  about 
46  y*ar3   of   age,   was   employed  by   olalntiff  ••  husband   in    and   about 
a  garage,   washing  autonooiles,    etc.;    that   Joseoh  B^nelis,    an  ugent   of 
defendsait    insurance   company,   was    soliciting  insurance,   procuring  ap- 
plications  for  policies,    delivering  them,    and   collecting  pr«niQ»s. 
Most  of    such  policies  were  known    as  industrial   policies   ai:d   preudums 
were  collected  weeJcly.      April  17,   1S31,  Ponelis   solicited  kulolle 
for  insurance  at  the  garage  where  i^ulolis  was   employed  and  on  that 
date  obtained  from  kulolis   two   applications   for   the   -olicies  in 
question,    in   which   the  beneficiary  was-Clga  Janelunas.   niece.- 
i^ulolis   in   answers   to    questions   stated   tnat  he  was  in   sound  health 
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and   that  he  had  not  within    !!▼•  yean  h^ul  any   •icJcnata   and  had 
not  receiyed  any  u^edioal   troatment    "in   any  hoaoital,   dispaiiaary, 
■ariltoriuffl  or  other  institution";    that  th*  anavert  were  true  and 
complete   and  made   to    induce   the   defendant   ineuranee   ooxopany   to 
enter  into   a  contract  ol*  ineurarioe;    and   "I   agree  that  any  mii»- 
repreeentation  **♦  wilfully  loade  **♦   ahall   render  the  polioy  to  id, 
and  that   the   nolioy   shall  not  be  binding  upon   the  Company  unless 
upon  its   date  I    shall   be   alive   and   in    sound  health  and   the 
premium  duly  paid," 

May  6,   1931,  Ponelis  delivered  the   two  policies   in   suit   to 
Kulolis.      All  premiums  were  paid.      May  9,    19  31,   iulolis,    on    ae- 
oount  of  illness,  was  taicen  to   the  Cook  County  hospital  for  treat- 
ment;  he  was   discharged  May  16,    19  31,    and   died   June   13,    19  31,    from 
cancer  of  the  liver.      There  is  also    some   evidence   to    the   effect 
tiiat  iA-ulolis  had   consulted   a  physician   on  December  IS,   1930,    that 
the  physician  diagnosed  the  ailment   as   cancer  of  the   stomach;    tuat 
between   that   date   and   the   following  May  he  had   teUcen   out   other  in- 
surance,   and   appeared   to   be   in   good  health. 

The  motion   of    counsel   for  plaintiJf   to   consolidate   this   eausi 
for  hearing  with   cause  iJo.    39  306,    entitled  Olga  i^,    Ja:.elun&s.    Ad:^x. 
of  Estate  of  Kagimer  AuJolis  v.    The  prudent   al   Insurancs   wo»   of 
America,   was   allowed.      We   are   torlay  filing   an  opinion   in   tiiat   ease 
where  many  facts   are   set  forth  w  ich  we  deem  it  unnecessary  to   re- 
peat here. 

We  think  the   evidence  as   to  whether  A^ulolis  made  false   axi- 
swers   to   questions  put   to  him   in   the   applications   and  whether  he 
was   in   sound  health  on  the  date  the  policies  were  delivered,    raised 
questions  of  fact   for   the   jury,    and   the   court  was  not  warra{.ted   in 
entering  Judgment   for   defendant  notwitlistandin^j  the  verdict  of   the 
Jujry.      Whether   the    court    aiiould  have   set    aside   the   verdict   and 
awarded  a  new  trial,    and  whether  the  verdict   is  against   the  manifest 
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weight   oi*  the   evidence,    obviously   are  questions  which   crt>  not 
Ibefore  us. 

The  Jud^ent   ol'  the  3uperior  court   of  Cook   eojuaty  Is 
rerersed   and    the   cause   re&iaiided. 

HSVER3ZD  AKD  RSUALillBI). 

Matohett.P.    J.,    and  Me^urely,    J.,    ooncur. 
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TlflJ  UOKTiiiORN    TRU^r  COU»AiiY 
aa  Trustee  under  tne  '*^ill   and 
Codicil    t.)ere;to  of   Arifce/Ji  t. 
Gonuully,   De^eaeed, 
(  App 
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VIROIInIA  J.   BLAKS, 

(Appellee 


MARY   CUDAllY, 


Plaintifl, 


Del^-^ndari 


(Appellel)    DefendarA. 


AlibERICA^    COLLEQB   UF   THi|  ROIoAtt    CATilOLiC 
CHUHCH  OF   THE  UUITiCD   STATES,    a  Uor  .orat 
I  App  ell  an  t )    Del'  cu  <1  ant . 


APPEAL  TRm   CIRCUIT 
;  URT  OF   COOK   COUJbfTT. 


2.P!iI,A.  605^ 


MR.    JUSTICE  0»COMOR  DKLIVERKD   THE   OPIi.101.    OF  THE    COURT. 


By   tula   appeal    tiie  American  ColleKtt  ol'   the  RooiaQ   Catnolio 
Church   of  the  United   Statea,    located  in  Koiue,    Italy,    aeeJca   to    re- 
V  rse   a  decree  of   the   Circuit    court   of   Cook   county  awarding  Vir- 
ginal   J.   Blake   apfiroximately  #25,0o0,   whioii  is  repreaented  part 
In   seourities  and  part  in   caah. 

The  record   disciosee   that  May  10,    1919,   Angela  0.    ;;orE.ully 
of  Chicago   executed  har  laat  will    and  testament   and   January  15, 
1920,    executed  a  codicil   to    euoh  last  will    and    teatan.ent.    She   died 
Boveniber  8,    1920,    and   the  will    and   codicil   were   thereafter  adBittcA 
to  prohato  by  the  Probate   court   of  Cook   county,  Illii':oia. 

Approximately  $500,000  was  disposed  of  by  the  *rili   and 

codicil.      A  number  of   specific  bequesta  were  made,    including  one 

of  $60,000   to   the  Nortiiern  Trust   Con.pany   as   trustee,    to   be   invested 

by   it,    the  net   income   therefrom   to  be  paid   for  the   support,    care 

and   educatioii   of  Virginia  J.   Blake,      By  the   terms  of   tha   codicil 

this  baquest  waa  made  ^^100,000.      The  will   provided  that   tha  trustee 

invest   the   $50,0u0    in    safe,    interest  bearing   securities   and  to 

and 
"axpen^pay  the  net    income   derived   therefrom  for   the   aupoort 
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0»rt   and  aduoatlon   of  Virginia  J.   Blak*  who  vaa    than   about   two 
and   one-iiall'  year*   old,    ani    tnat   after  Virginia   "anall    attain 
lawful   age,    such  net   income   shall  "be  paid  oTcr   to  h.9T  ecBi-ejiriually 
for  her  uee   and    support,    ao   lon^  as    she   shall   lire,      Upon   the    death 
of   said  Angela  (Virginia)    t'l'"   princi'^al   of    eaid   trust   fond,    and   an/ 
unpaid  Income   thereof   tiien   reiaaix^ing   in    the  hands   of   said  Xrustet 
shall  be  added   to   the   residue   of  uiy   estate,    and  be  dispoeed  of   as 
hereinafter  provided  respaoting   such  residue."     Then  followed  a 
number  of  bequests  and  a  residuary   clause  which  also   Included  a 
number  of   other  speoifio  bequests,    and   continuing   the  will   proTided 
"I   giv«^   devise  and  bequeath   the   r«aainder  of    Buch  residue   to    the 
Roman  Catholic  l^ortn  American  College,    at  Homo,    Italy,    to  be  used 
and  applied  for  the  erection   of  a  buildinc,    or  addition  to   present 
"buildings   for   the  use   of   said   college   at  Rorae,    Italy," 

iTrie   codicil    executed  by  krs.    Gonaully  had   only  to   do   with 
the  bequest   to  Virginia,  her  education   and  oare.      It  provided   that 
♦100,000  (Jn  lieu  of  the  #50,000)   be  given   to   the  northern   Trust 
Company  as   trustee,   with   directions   to   the   Trust    company   "to  keep 
the   same  invested   in   ealre   interest  bearing   securities,    and  to 
expend  and  pay  the  net  income  derived  therefroiu  so   far  as  reason- 
ably necessary,    for   the   support,    care   and   education   of  *** 
(Virginija)   now  about   three  years   old,   *  **    so  long  as  ***  Angela 
(Virginia)    shall  live,    ***     Al'ter   said  Angela  T^irgini'a)    shall 
attain  lawful   age,    auc-i  net    income   shall   be  paid   over   to  her,    aeai- 
•nnually,    for  her  use  and   suypo»t    so  long   as   aiie   shall   live.      Upon 
the  death  of   said  Angela  TVirginia}    the  principal  of  said   trust 
fund,   and   any  unoaid  income   thereof,    then   remaining  in   the  hands 
of   said   Xrustee,    eiiall   be   added  to    the   residue   of  my   estate,    and 
be  disposed  of  as   is  hereinafter  provided  respecting   such   residue," 
The   codicil   further  provided   tnat    in    case  of   the   deatn  of   the 
testatrix  oeiore  Virginia  should  attain  legal   age,    "my  friend  mIss 
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aoq}j      ,9vi.i.   ij.afi«  dxia   sb  aaoX  oa  #«oqc.  3a«  is/'  ,     CXfiuacui 

:t3.u'i  (iinJL&liVj  aXss^A  i>i«e   "to  iiJeefe   Sil* 

sbfwri  •1'-'-  ..  aier^i   asxiJ-    ,lodiSii4-  Binoofll  bljutiiw  ^xua   bruj    ,  ftax/'t 

i^i;  Sri*   oJ-  i^Bhfeii  acf  XX«xla    .BBlBxTi   fci^e   'to 

'•,9ubi«.>i   rirjjLs  ^i:'Lit>9q99t  fblroiq  teJ'lisalst-Bri  ai  a^  'to  bt^eoqaib  9-f 

saij  eiiJ    10  oe.  bafciv-iq  -isrlj lijl  Xiaifcoo  ©xffl 

asi...  foaain'i  ^as"    .aj^*-  Xworia  BinlaTclV  ©lo'tsrf  xiiJ^tes* 


MaMJ  Cud«hy.   ♦♦♦   Bhall    tak«   and  hecf   charge  of   •aid  Angtla  (Tirglnli) 

until  her  majority,    and    that    »ald  i^arf  Cudahy   aiioll  be   appoUted 
Guardian  ol"  the  peraon   ol'  said  Angela  (Virginia),"   and   act   Aa   euoh 
until    said  Virginia   shall   attain  legal   age. 

After  the  will   and   oodioil  were  adiuitted  to  protate  kiss 
Cudahy  apporer.tly  assumed  the   duties  mentioned  in   the    codicil,    took 
charge  ol'  the  child,  Virginia,    and  from  about  November   3,   1920,    to 
January  1,   1927,   paid  out  of  her  own  funds   all    coats   of  the  child's 
support,    and   in    the   trial   court   aa  well    as   in   this   court   disclaims 
any  right  to  be   reimbursed   for   the  money   so   expended  by  her. 

It   further  appears   that   from  January  1,   1927,    to  iicTesiber 
26,    19  34,   when  Virginia  became   13  years  of   afe«,    the    trustee  paid 
Kiss   Cudahy  for   the    support   of  Virginia  $400   a  month,    or  a:.prozi- 

mately  ;$38,000. 

The  Jb^orthern  Trust   Coiupany  as   trustee   filed   its  bill   in 
the   instant   case   for  a  construction  of  the  will   and   codicil,    and 
the  only  question   involved  on    this  appeal    is  the  contest  between 
Virginia   <T,   Blake   and   the  Catholic  College   at  Rome    %s   to  wnioh   is 
entitled   to  receive  the  |25,0o0. 

Al'ter   the  will    and   codicil  ^^ere  admitted   to   probate,    a 
bill   to    set   0,8id?   the  will    anr*    codicil  was  filed  in   the   Circuit 
court  by  certain  heirs  of   the   testatrix,   whiuh  was   afterward  com- 
promiBed  and   settled.      By  the   terms  of   the    settlement   the  trust 
fund   in   question  was   reduced   from  ^>1UO,000    to   #d7,32G, 

The  #25,000  was  derired  by  the  trustee  from  the  income  on 
the  bequest  made  to  Virginia  in  tne  codicil,  froci  the  time  of  the 
death  cf  lire,    GortaUlly  until   Virginia  reached   the  age  of  18  years. 

DefeJidant   College   contends   that   the   "Testatrix  did  not 
express  her   intention   of  making   a  money   j^ift    lo  Virginia  during 
her  minority  nor  a  ^ift   of   any  unexpended  net   income   upon   attaining 
her  majority-   and   in    supoort   of   this    counsel   say  that  both   the 


fctr.tulof  C^ifs   icxtefcuO  ?j't«M  l)Jt»a    J-sd^  Ijite    ,^*i^ot«Br  "X^ii  Il^aw 

,e^  aimtim  ilmtia  »tal^'itV  bisa   Lit  tut 

S'iiu:;!  '  I  law  3.^  ua 

.xx^  eaii  "lo  aoi:ct;>ii"ive!r£oo  fi  lo'i   0»jbo   tar^oSiii   ©riJ- 
.iasY.'i'ad   JSajrio  ■  ■    «io  fc«vXoviix   i.xoi.d"«»«p  ^Xno  s£!if 

-    ■■  ■  ■      .'■'■-   ■■■■'■   r'^Jt. 

;j"-!'5  0?  xxicr 

i   £>©YXi«f)  «ew  000, 3S|  •/t'l 

J  .Xii**v"a«A'*  3.4.J  4.^A3   ai3i*9;rnoc»  ^aoXXoO  *flsMi®*t»<I 

-,-'  '-,0  noli-t-i»*ni  t^ri  saa-xqx^ 

i..isg^ruj  V*-    "-^  -^ii^  ^  "^o^  ^c^trQnl!n  tod 


r      I   CiM      '^vti.IOtfiW     t»ri 


will   and   codicil  proTide  thfct   "upon  th«  death  of  Anfcslk  (7iy4tii.i») 
the  prinei'?*!   oi   said   truit   fund,    and    any  unpaid   iricoite   t^nreof 
th«n   remaining   in   the  hrtnde  of   eald   trustee   shall  \»e   ad-lod   to    the 
residue  of  ray  estate  and  be  disyoiied  of  as  hereinafter  proYided 
respeotinc-    such  residue,"   and  that  the  #25.000  in   question  is   un- 
paid incoiot  within   the  aaeaning  of  the  irill   and   codicil   and   "anould 
be  added  to   the   ooroue  of   the  trust   and  be  distributed  upon 
Virginia's  death   to   the   reaiduary  legatee,    as  proTided   ir.   the 
will," 

Counsel  for  the   College  a:  bo    say  their  •position  la   that 
the  testatrix  intended  to  make  the   entire  net  incone  of  the  trust 
available   for   the   support,    care   and   e('.ucation  of  Virginia  during 
her  minority;    ^**  that  upon   attaining  lawful   age,  Virginia  would 
be   entitled  to   recei-ve  the   entire  net  Incone  of  the   trust   so  long 
as  she  alaall   live;    tliat   the  yurpoBe  of   the  testatrix  was  to   pro- 
vide from  the  net   income  of  the   trust  for  Vir^jinia's   supj.ort,    care 
and   education   durini^,  her  minority;    that   it  was  not   the   intention 
of  the   testatrix  to  make   a  gift    to  Virginia  of  any  unexpended 
income   during  her  mii  ority  or   in   the  hands   of   the   trustee   at   the 
tiir.e  the   cLild  attained  her  majority,"     They  further  say,    "there 
1b  no   direction   or   expreesion   of   intention    to   accumulate  any  part 
of  the  net   incoiiie   over  and   above   the    sums   required  lor  Virginia's 
needs.      The  faot   tn&t  unexpended  net   Income  did  accumulate  during 
Virginia's  minority  was  not   due    to   any  direction   of   testatrix  but 
was   entirely  attributable   to    circumstancee   arising  after  testa- 
trix'   death,   nauiely,    that  Miss  Mary  Cudahy,    the    testafc.entary 
guardian   for  Virginia,   had  aBsumed  and  defrayed  all   of  the   costs 
of   tlxe   care,    support   and   education   of  the   Ciiild   fVirgiiiia)    and 
had   declined   to   accept   any   reimburseaiant   for   expenditures   so 
made  by  her  prior  to   January   1,    19 C7.* 

Ws  agree  with  counsel   that   the  testatrix  did  not  intM.d 


'icetrult  9iHfin>ai:  JM«qai.'  ^ru-  fcne  ,6£uji  ^«fci*  i>i:jBS  To  iaqiaairnj  j»iijf 
©iiji   o^  i»«M>«  9^  ISieiiB  »»i«iJi5   fcijjs  'io  afctssif  »f{*   nx  »ni:ni«ci»ic  otxl^ 

fe^bxvciff  rseJ'tSiiis'xsfi  8«  to  ^»«icu«il)  so'  JS>ti»  a.^«i^»»  ^ga  'to  suMe*t 
"iiij  ai  aciif-0;  JOtijaS^-  »J^-  'la   '•,»;jf)Jni»ii  £ioJ/a  g.rtlJo©q89^ 

aoqu  ii9^sj4i%ieXI>  acf  £>JS£   :^Hkr  :o  jsjjctoa  erf*  o^  i>sfcfe«  9<S 

ai  .    '    liiu^iiV  *to  floidCi-Oiift^^   feflwa  st*«    ,t'H><i^j;fs   ^jtiJ-  to't  tsisf^iijevfi 

aaoi  oa   iBu%  '3.i.c^.;x    Trtx  a-iiJ-as  9iii   eyxeoys   en   i>fl».Ul;^a^   ©4 

-o-x:    ad-  aAw  >ii'ij£J3c,j-  ftxiJ-    lo  sBOip-SSfi  6iW   tf*xit    ;»vll   IXcxIb   5>ria   a« 

QiiBo    ,.i-co':gi,'B   8 ' J3itix;^tl V  ic"'.  ..  '   sfi;?    lo  »iaooal  *»fl  »iliJ  atoi't,  aJ&iT 

noiJ-naJTii   ati*   *oa  saw  oi   cJ^-.ju    ;-^jxio«xiiT  tisjA  :^ai'xiit  noiiaeub9  htm 

9£ii  JjB  »6c^8ui;t   sii;*  'to   sba&d  •s^.'        '    x;>  x^ti&  Im  i»xf  giiinufc   »i^otll 

i-ijsq  xaa  »i££ucuiOi>ji  oi  aci^-xjJ'nx  'to  ftole«9Tcqx»  io  rfoid^oetiib  on  «1 
a'iiixtta^JtV  ^ot  f>e'iii;p«i  »iia;e  siti  9Tdcf«  bxxjfe  ♦i«to  6»o&ai  i-dii  9sii  'to 
3inxii;i)  »**jXiJflairaa«  Jblft  tiaooal  ^»n  fcetaarqxaxui  ^jsii;^  ioe't  •xTX  ,afc9»n 
.■^d  xiiiaJ-a'si^t  to  aolioBrltr  ^c^^  oi   9i;fi  Jon  ««w  Af^iionlia  «'filnisiiV 

^Tij;fciO:ijB*a«l   sxivt^    ,\;xfe-,feiiC;  x^«i^  asi'ii  ^jBriJ-    ,\-l9iJisn  ,fi*«*t    'xii* 

Qtaoii   ;>^                '-•'  i)«^«t*t«b  fcrne  Aajauaaa  bed  ,«inla-siV  loi:   OElftXfcisa 

bci                 rtiTi  JbUfi:-                        i:^jsojjA9  fc«jB  t^oq^mt  ,9i«o   ©iIJ   "to 

08  «»iij^ifimcrx9  lo'i  i;ii.v;^cx^cfai«i  v^t*  *ci©oo«  9t  b^fSiiLo&b  b»A 

bi-^Jni   ;ron   .':if^  XXiJe*S&*   ^dt   *«*^    ioi:  ^i-'o    : 


^^r^n      <»■:■.  I         Vff      Af)Sj£ 


to   aocuriulate  any  part  of  the  net   incoio«  durinft  VlrgiTila'a  ioir.orltx. 
There   are  no   ^^irectione   in   the  will  or  oodlcll   I'or  the  ftccatwlatton 
of  income  to   increase   the   corom  ol"  tne   truet  fund.      JOtv  v.    State 
Bank   and  Iruet   Co,.    343   111.   94.  But  we   are   of  opinion    tn»t   * 

proper   ccnstraction   ol"   the  will    and   codicil   requires   ti^at   the 
♦«5,000   in   question  be  paid   to  Virginia  upon  her   reacnini,   the   ag« 
of  eighteen  yeare.      The   codicil  proYidet  that  the   fund  "be  inretted 
l3y  the  trustee   in   eal'e,    interest  bearing  securities,    and  the  trus- 
tee was  direotftd   "to   expexid  and  pay  the  n«t  income  derived  there- 
from,   so   far   as   reasonably  necessary.    Tor    tae   support,    care   and 
education  ol"  Virginia  "bo  long  as   said  Angela  HTirginia)    s'liLIl 
lire.   *    *   ^      After  said  Angela  shall   attain  lawful   age,    such  net 
income   aaall  be  paid  over  to  her,    sarai-annually,    for  her  use  and 
support   so   long  as   she  sliall  IIts.  "     We   think  the  true  !Leaning  of 
the   codicil  .l£   that   the   trustee   shall   expend  i'Toa  tne  incoine  an 
aaiount  reasonably  necessary  £or  t.ie   support,    care  ar^d  education  of 
Virginia  during  her  minority,    and  that  when  Virginia  reaci.ed  lawful 
ags  all   of  the  net   income  in   the  hands   ol"   the  trustee  at  that   tlas 
should  be  paid   to  her.     Ihe   codicil  provides  that   after  Virginia 
"shall   attain  lawful   age,    Euch  net   ircome   shall  be  paid  over  to 
her,"      It   do«?8  not    say  part   of   the   incoite,    and  we   tnink   it  means 
all   of  the   incoiiie.      The  testatrix  did  not  have  in  mind  tiiat  her 
friend,  Miss  Cudahy,   whom  she  appointed  guardian  of  Virginia, 
would    expend  her  own  mon*;y  to   support   the   cnild,   but   on   the  con- 
trary intended  that  the  net   income  froni  the  fund,    and  all   oi    it, 
should  be  used  for  Virginia's   support   during  her  minority  or  ^iyn 
to  her  rheri   she   attained  her  majority.      We   car.    see  nc   good  reason 
why  the  College   should  receive   the  benefit   of  xiss  Cudahy 's  gener- 
osity;   she   intei^ded   it    lor  Virginia.      But    it   is    said   tnat   thw  will 
and   codicil   provide   that  upon   the   dcat..   of  Virgii.ia  tht-  principal 
of  the   trust   fund  and    "any  unpaid   ix.come   tnereol.    then   rei.air-ing 


8 

noitfiiw-wos^s  3ii*  to'l   Ii:oxf)SQ  10  iJLkm  istsii  ai  tuat^li^&Tlb  oh  sia  •is-'lT 

fe«i<e©vcfi  ©cf  fcatf'l   ait^r  ^sfit  ««j&ivoi-Q  Xi©JtS«M»  »il2      ,at««y;  nsjitf^itt  'I0 
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,  fws  »«ii  xsii   xo'i    /yjIifiiAjui-Mfe-ii-isa    ,10/f  o^'  «»V©  fci^q  »«   XXsiiS   s^iooal 

«c  wuoofti  »riff  iB«^*r'i  J)fit&<3x»   XXaiia  a*i-a«tJ"  e>i!^  ijwi*  •iiytiait'oa  erf* 

'to  aol*«otj.o»  i^aa  (S»i»-'r'    ,  :;X'8   tJH  'tot  X^^«a!9»9«  tXtfiinoaiisi  Jniroioiii 

lij'i'^A?!  M':i:©»9«  AiniaxiV  m-iiv^  ,%tiXQiiXttL  fd  ^atrah  nlnl^tty 

oJ-  lavo   'i;!^^  »tf  XXfiil«s   ftciiooai   t'^ti  tf&m    ,»8e   iwtwBX  «iB{^*«   XX«rf»" 
»iiB;h  -Cf.  \Jee   ^o"  8fro"     ''      "  .torf 

.iv.,,  t    Xi;>.©  *iliJ   %KoqqJU«   oi  x^tum  jmo  t^d  hm>qx»   blifov 

'titaitn  a'xi-Mbii'j  aaiii  ia  si'.*s»ii;*<f  »iii  avisost  fcXirodo  saoIXoO  «xi*  X^^ 
^^^.^   ^    ,^  .slitl^-xiV  lot   il    &9lm»^ni  axis    ;x*i»o 

.IJ  »Jbirotcr  iiftlboo  toA 

:^ainlM^-  .    -'»^«^'  •»«»»«*  fe*-a«tu»  xm"  bm  btO^'t  fint  «;  ^  '" 


In    th«  hands  of   taid   TruBtet,    shall  be  added  to   th«   realdae   of  xy 
•state,    &Qd  be   disposed  of   as   is  hereinafter  pruvidsd  rcspeotlng 
such  residue."     Tlie  testatrix  in   the  Ath  and  8th  olausss  of  hsr 
will,  by  which  she  est  up   two   trust   funds   for  two  other  benefi- 
ciaries  I'or  life,   used   the   saiae  languags.      In   one   of   these   she 
bequeathed   to    the   trustee  120,000   in    trust    to  be   infested  by  the 
trustee  with   directions   that  the   trustee  pay  the  wit   income 
therefrom .monthly,    to  her   siater-in-law;    and   another  bequest   of 
#100,000   in    trust,    the   income  of  which   snould  he  paid  iiiontiily  to 
her  niece,      'ilxen   follow   the   clauses   direotin,,   that   any  unpaid 
income  be  added   to   the   residue   of   the   eetats   and   disposed  of 
under  the  residuary  clause.      We   think  these   three  prorisions  in 
reference   to   any   "unpaid  income"  were  inadvertently  added,      But 
in   any   event,   we   think   the   only    ef :» eot   tnat    could   be   (^iven   to 
such  provision   of   the   codicil    is    to    apply   it    to   aucii   curreni   ircoBO 
as  might   accrue   since   the  last   semi-annual   paynient  laude   to   Virfeinia 
preceding  her  death. 

'She  decree   of    the   Circuit    court  of  Cook   county   is  affirmed. 

DECRSB   AFWIBK&D, 

Matohett,   P.    J,,    and  iL:cSurely,   J,,    concur. 


t'j.f.f  'lo  a»«i/.sl-.:  :,a4»  ii^jjh  Oii*  «i:  mAt^ate  "  ,        "•         rieua 
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SAUL   JOSBPH  and   CORWIM   D,    <4lWRRKY,  ) 

Admlnietratora  ol    the  Estate   •£  ) 

Shtrln   Joseph,   Deoe^eed,  /     s  ) 

Appelf  ee#^ 


METROPOLI'IAH  LI/JS 
COMfAiiY,    a  Corpora 
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MR;   PHSSIDli!«G   JUmiGS  0*CO^ftOR 
DELIVERED   THB   OPIlilO^   0*   THE    COURT. 

September  16,    19  29,    defendant  Life  Insuranot   company  laeued 
its   two  policies   to   Sherin    Joseph,    one   for  ^456   and   the  other  for 
$490,        There  was  «  provision  in   eaoii  ol'  the  policies  that  in   caae 
Sherin   Joseph   died  as  a  result   of   accidental  means   the    company 
would  pay  twioe  the  face   of   the  policy. 

March  1,   1934,  Mra.    Joseph  was   injured   and   died  April   15th 
following.      Plaintiffs,    as   administrators   of  her   estate,   brought 
suit   to   recover  the   double   indemnity.      Defendant   Insurance    oompany 
admitted  its  liability  for   the  face  of  the  two  policies  but   denied 
that  Mrs.    Joseph  ditd  as  a  result  of  bodily  injuries,    taking  the 
position   that  her  death  was   caused  by  heart   disease.      I'here  was    a 
jury  trial   and   a  verdict   and  juitsment    in  plaintiffs'    favor   for    ths 
amount    claimed,    ^946,    >irid   defendant   appeals. 

The  record  discloses   that  on  ILaroh  1,    19  34,    and   for    sobs 
time  prior,    Sherwin   Joseph,   her   son    and  his  faii^ily  were  living   in 
an   apartment   on   the   second   floor  of  a  building  in   Chicago.      At    the 
time  Mrs.    Joseph  was  about    53  years   old,    in   good  health,    and  had 
been  perforuiing  her  ordinary  household  duties.      About  10: oo  o'c-ock 
the  morning  of  kardi  Ist    she  was   scrubbing   the  back  outside   stairs 
where,    apparently,    she  Hipped  on   ice,    fell    and  was    severely  injured. 
Her  daughter-in-law  wont   to  her  assistanoo   and  a  doctor  was   called. 
She  was   confined   to  her  bed   i  or   about    two  weeks,    t  i-en  went   to  her 
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aoiiioo'o  ^[DiTtiiiT;.  SidiaieaH*  *Kv^ 
•  o  ant  to  idoiai^w)  ant  oMstrijaic 


38JS0   ai  ;r«ii^  8»ioiIo«  9x1*    X9  rio«e   ^li  aoisiv«nq  «  8«w  •«ri!r        .OWf 
XtU'QMOo   9ii^  Bweaia  lB*ftdi5lo3«  'to  jM«soi  is  •<  ^iJ^  riqoaol   niisifiS 

.-sjoiXeef  §iiJ    to  »o:9*i  •ri#  ^oi^;^  %«q  feluow 
fi*3I   liiqA  bBih  t>a&  frvint  bjbw  ilc*aot    .a-xJt  ,1^561   ,1  xioi^M: 

isi',iUotd   tUSBio'S  iBci  Ic  aieJai^aiiilfliA*  ba    ,8't'tltni£l9      .galwoXXBl 

Tjae^.'soG   Boniarruaal   ttiBbastBC      ^x^iatsabai  ftL<iuob   »iii  T»voo©t   oi   tiun 

fealfisl)  ;tucf  aexoiloq  ovi  eii*  *to  ao£lt  •lO'  lo'i  "^d^lIltf^iX  a*l  fcsttinte 

•£i*  aniia*    .aaiijatni  x-^J^^o^  "^o  J-Ixjae:!  c  ba  JbBlfc  jciqaaoX    .btcK  isd) 

m  BAW  ai«£lt      .»8c»fllA  itxeii  x^  bseJJao   baw  ft'*«®fi  -rail  i»ci&  nol^laoq 

Bri*   lo't  Tovij't   •aTtiJ'iiifilq  ni   ;raeffist^'t  i^«^  toihr^y  a  ba&  iBlti  x'^^l 

,»lM»qqa   Scuthml^b   baa    ,d^Q4   ^fmlslo    Sriuoum 

•«0B  lel  l>xx£    ,^£9I   ,1  riotAil  no  *Aii;t  aaaoXoaiJb  Mcoai  axiT 

>ii  aaiyll  sieir  \cIi^jB'l  alxi  ba*-    .\oa  isii    ,ilqaaoX>  alwi»^    ^-toitq  ami* 

.  I    i..      .oijBoxriU   ai  snxijiiutf  b    to  lool't   fcnooea   ail*   ao   *fl»ai^tj8qfl  oa 
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daughter's  rious*  on   Stxalnary   aT«nu«,    Chicago,   where    she    atayad 
two  waeJci,  being   conTined  to  her  bad  part  ol'   tha  t^me;    aae  tkan 
returned  to    ler  son's  apartiueut  wxiare   sne  wae  confined   to  her  bed 
most   ol'   the   time  until    the    time   ol   her  death,    April   15th.      During 
thie  period  ol'  about    six  weeka   she  was  under  tne   care  ol'  a  doctor 
and  apparently   tooic   a  turn   lor   tha  woraa   on   the   afternoon  of 
April   14th  and  died   the  I'oltowing  morning. 

The  policy  provides   that   if  Mrs.    Joseph  died   as   tha   result 
of  bodily  injuries    sustained    "solely  through  external,    Tiolent 
and   accidental  meana,    reaulting  directly   and  independently  of  all 
other  causaa  in   the  death  of  tha   insured  witnln  ninety  daya  froa 
the   date   of   said  bodily   injuries  w  .ile   said  policy   is   in   force," 
tha  Inaurance   oorapany  would  pay  twiva   tha   amount  of   the  face  of 
tha  policy. 

Defendant   contends   (l)    that   the   "ayidanca   shows  that  tna 
insured's  death  was  the  result  of  heart   diaaaae  and  not   the  reault 
of  bodily  injuriea  affected   solely  through  external,   violent   and 
accidental  meaxia,"  and  that   the  verdict   and  Judgment   in  plaintiff tf 
favor   are  against   the  manifest  weight  of   the   evidence;    and   (2) 
thatthe  court  arrad  in  refusing  to  give  an  instruction   tendered 
by  dafeiidant.      As    stated,   kra.    Joseph  waa   63  years   of   aga  and   ap- 
parently in  good  health,   tending  to  her  houaahold  dutiaa  prior   to 
tha  date  of  the  accident, 

Dr.    Sohupmann   testified   tnat  he  had  knovn  krs.    Joseph 
about   tan  years;    that  he  had   seen  her  onca   in   that   time  and  oad 
attended   the   reat  of  her   faicily;    that   about    six  iiiontha  before   tha 
accident  he   treated  her  for  a   cold;    that   on  karch  1st  he  waa 
called  to  her  home,    found  her  in  bed,    and  made  a  physical   examina- 
tion which  disclosed  an  injury  to  her   spina  at  about   tha  fourth 
dovsal  vertebrae;    that  her  back  waa  bruised  and   the   skin   showed 
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that   it  was   of   recent   origin;    that  he   I'ound  a  welt   on   the  ^aoJc 
part  oi'  her  head;    that   th«  pupils  ol'  her  tyea  were  unequal,    on* 
larger  than   the  ether;    that   she   ehowtA  eymptoua  of  concue'ilon   of 
the  l)rain;    that,    "I   examined  her  heart.      Her  heart  was  perfectly 
noxTTial.      It  had  a  little   slower  rate  at   that   time  due   to   the 
pressure  on   the  iDraln;"   that   she  vat  partially  unconsolout;    that 
it   required  a  lot  oi'   stiraulant   to   get  her  to   answer  questions  he 
put   to  her;    that  he  ordered  her  to   reiiialn   in  bed  and  placed  an 
lee  bag  on  her  head  and  also  on  her  spine;    tiiat  he  gave  her  a 
stimulant    "to  get  the  heart   to  heat  a  little   f ast j "   that  he   sav 
hrr  the  next   day  when   she  was   able   to    speak   and   she    "complained  of 
pain   in  Jier  head  and   spine,"   that  he  then  found  her  heart  was 
beating  normally  but  her  pupils  were   still  untqual   and  that   the 
bump  or   swelling  on   the  back  of  her  head  was   still  persisting  as 
well   as  the  bruise  on  her  spine;    that  he  ordered   the   ice  bags  kept 
on   and  prescribed  for  her  pain;    that  he   saw  her  every  day  for  aboitt 
ten  days  and   then  every  two  or  three  days;    that  he  afterward  saw 
her  three  or  four  times   at  her  daughter's  home  where   she   remained 
for  about   two  weeks;    ehe  afterward   returned  to  her  Bon*e  horn*  and 
that  on    one  of  his   calls   ehe  was   sitting  in  a  chair;    that  he  thought 
she  was  getting  along  pretty  well  until  A|/ril  14th,    tne   day  before 
she  died;    t^iat  her  heart  was  all   right  but   the  pupils  were   sligntly 
unequal;    that  when  he  was    called  on  April   14th  he  made  an   examina- 
tion  and  found   that    ehe  was   dying   "from  a   condition   that  we   call 
respiratory  jiaralysis.      The   center  oi    the  back  part   of  the  brain 
here  was  paralyzing  the  heart.      The  heart  was  all   rie^t."     He  wm 
then   asked  his  opinion   as   to   what  was    the   cause   of  her  deatli,    "iiut 
the  court  •rroneously  sustained  an   objection   to    the   question.      Since 
he  was  the   attending  physician   the   court   should  have  permitted   the 
answer.     Vi.l-Uge  or  Chatsworth  v.   Rowe,   166  111.    114;   Kowden  t_^ 
Trarelers  Protective  Assoc,    of  Aiaerica..    2qi   m,   j^p.    295.   l.R.a, 


«"      ,-.„-.>.;..'>■   •'•X'-''-'  a«v.    -.,  -ilRi/q  »siS   i»di    ;Jb««xf  *tinl  'to   :^1«^ 

;*•    -"''^  ;  ifisTCd"  •!{*   no  sujcad^g^ 

/..... v.. •..-•*..    x.v'^.>.-  -..                                  ..>.,.. vd    to  iol  JB  fcaaiup©!  #Jt 

ru5  J^sojilq  baa  bad  ai   ^._.  .  -  ».    .v.    ^.<.  fca-xsijio  s;         -  •'    jT'iri  o*   t05 

£  Tcerl  jBSTi-      "'-■    ■  ■••  •'    •"':■■■]:■  ■    -•'■■      !-    ■— "■^    '■as   he--^..  ■ir^^  ixo  a^cT  ©oi 

x'SR    'sr.    i^sr.„        ;.;  ::  - .  ^..4   <iili    *6S    "**    ^-^^lutii  Ja 

.      ■         :'■     ■  ■:-    aerir  ^!-                      ,   »., ^^ 

B.y  ■•    j-iii  ;i.',^,s    Jbi&S   i>i;*                            >.:.... 

srij  .  ..    -■    c!  i.j.  qiitj  if^fi   ^fi^'cJ  i^Ij^vyiun    \^i'.LdH^d 

•jg  ;-}ax7?iXii'f:-'q   /aU-;  '*.)  Tini  'to  Ji«*d"  ori^   ;to  gaiXX»W8   io   qan/rf 

igsjf  B^cf  »oi   ©iljr   bsi^iio   cii  ^£ai    ;9iilqm  taii  no  ©eiinrf  fid&   s£   IXsir 

#dso{f£  •xo'l  \^£ib  X1BV  i~:  '.rt*    ;  aijsq  t9t'>   lo't   feftcfitos©:tq  l)n£j   no 

b9axm^9'i  t^cis   sx  .^^.v  diaun  M' tSfihsUAb  tsd.  tst  Bafiii'  liijol  "xo  e^iM  ted 
Jbiis  a^cii  9'n-  »;}•  ^an^w^at  Jbiismei^'t*  sx£a    ;aal«9w  crri  iuo^^  "inf. 

■x  ^aliile   a«w  aria   alLso   elxi  'to  ^::to    co  i&iii 

©'io'xtiCi  \,^Jv  &^*J    ,-.-Ji-i  IxaqA  Ili'ai)  XXaw  iid';fs*xq  anoXjB  ani;^;^©^  a^w  sxfe 

Xlifi^lXs  siaw  aXlruq  aa^   Jud   J^fi^xi  XXb  a«v  ^iasxI  itaxf  ^«ii^    :A9i£  Qiia 

>-«iii;afix»   oa  abjKm  sii  d^^X  XiicrA  no  f>sXLBO   a«v  9x1  aoiiv  iJBSit    iL&upBau 

rjso  9w  d^aril  aoiiihcioo  a  mo'i't"  gnl'^  a«w  ada   cTjjiiJ  fcnirol  fcct^   «el* 

c.:     £^:.     '  .j  2xnv  cTajsatf  axlX     ,iXM9d  axi*  aHJts^Xjjxsq  aaw  anori 

..jA>o  aiiJ   a«w  ^«ilw  oi  a«  nolalqo  aid  fcaiaa  a9rii" 

sxli  1,,-    0 '/;..:      .AiOita    t'xuoo   oxlJ    HBXoia^iXl<|  aotbne***   axOT  e«w  axi 


1915a,   p.    1062. 

'Ihe  Doctor  was   thtn   askAd   an  hypothetical    question    coTorii^ 
th«   faots   in   the   oae*,    and   stated   that   In  his  opinion   tht    ccoiss   of 
death  was   "partilyeis  oi    the   respiratory  eenter  iu  her  l^rain  which 
prsrented   the  muscles  of  breathing  to   %ot,*    and    taat    in  his  opinion 
there  was   a  causal    relation  between   the   fall   on   the    stairs   and    th« 
■ubsequant  death.      On   cross-examination  h«   said  that  iirs.    '^.oseph 
"died  from  paralysis  of   the  brain."     At   this  poin4  oounssl   for 
<l«fondajnt   exhibited  wh»t  was  apparently  proof  of  death  madt  which 
bore  the   Doctor's   signature,    and   counsel  interrogated  him,   appar- 
ently endearoring  to    show  that  the  information   contained   in   the 
written  document  was  different  from  the  testimony  given  by  the 
Doctor  on   the   trial,  but  the  document  was  not  put  in   OTidenoe. 

Aft<°!r  the  plaintiffs   rested  the   defendarit   called  Dr. 
Schupmann   and  Interrogated  him   concerning  the  death  certificate 
made  by  him.      In   this   eertificate   it   appeared  that   the  principal 
eause  of  Mrs.    Joseph's  death  was   "Acute  Dilation  of  heart,"   and 
contributory  causes  of  importance:      "Cerebral  Hemorrhage  due  to 
fall  occurring  about  i^ar.   1." 

The  defense  also   called  Dr.    Schneider,   who   testified  he 
did  not  know  Mrs.    Joseph  but   saw  her  body  '^bout   a  half  hour  alter 
she  died.     He  testified  there  was  no   sueh   '^ing  as  a  paralysis   of 
the  brain     or  respiratory  paralysis  of  the  brain,      on   cross- 
examination  he  testified  there  was  a  respiratory  center  in  the 
brain  but   it  was  not  possible   for   that    center   to   be  paralyzed; 
"That   center  may  be  affected   so   that  it   causes  a  paralysis  of  res- 
piration;"  that    an  injury   to   cause   acute   dilation   of   the  heart 
would  have   to  be   so    severe   tioat   the  death  would    result    at   once. 

Dr.  Levinson,  csaied  by  defendant,  testified  that  he  waa  a 
coroner's  physician  of  Cook  county;  that  he  made  an  autopsy  on  the 
body  of  X.r8.    Joseph  on   April  17tn  and  found  the  mitral  valves  in 
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the  heart   Bhoir«d  an  old  fibrous   thickening  which  was  of  long  iura- 
tlon;    that    the  heart  was   dlBOaaed,    and   the   condition   was  of  ■   pro- 
longed naturt  and  chronic  in   ciiaraoter;    that   the  heairt   condition 
he   found  was   sufficient    to    cause   death;    that  he   found  no    trauna 
to   the   spinail    ooluKn.      X'hp   court    instructed   the   Jury   that   plain- 
tiffs were  not   entitled  to   recover  if  i^rs.    Joseph* a  death  was 
caused  or   contributed  to   directly  or  indirectly,   wholly  or  par- 
tiadly  by   disease  or  by  bodily  infiruity.      We   tiiink   the   question 
was  for   the   Jury*      The   Jury  found   in   fayor  of  plaintiffs,    and 
upon   a  careful    oonsideratioti   of   all   the  eridence   in    the   record, 
aoRt  of  wh.io)i  we  hare  above  discussed,   we   are  unable   to    say  that 
the  finding  Is  against    the  manifest  wei^nt   of   the  evidence. 

Complaint  is  made   that   the   court  refused  the   following 
instruction  t^idered  by  deferidant:      "The  court   instructs   the  Jury 
as   a  matter  of  law  that  unless  you  believe   from  all    the   evidence 
that   the  plaintiff  has    submitted   due  proof   to    defendant    that   the 
insured's   death  resulted   directly  wid   independently  of   all   oth*»r 
causes  from  bodily  injuries   sustained  through  external,    violent   and 
accidental  means,   you  must  find  the  issues   for  the  defendant." 
And   it   is   said,    "There  was  no   evidence  of  proof  of  death  by  acci- 
dental means   admitted  or  offered,"   and   tnat    such  proof   ie   a  condi- 
tion precedent   to   any  recovery,     Ws  tuink   there  was   sufficient  proof 
made.      The  death  certificate  offered  by  defendant  which  was  made  out 
"by  the  attending  physician,   Dr.    bchupmann,    stated  In  answer  to   a 
question    that   the  principal    cause   of   death  was    "acuts   dilation  of 
the  heart,"    and   in   answer   to    another  printed   question   as   to    other 
contributory   causes  of  importance,    "cerebral  henorrhagt  due  to   fall 
occurring   about  karcii  1,"     Moreover,    the   defendant   in   its   answer  to 
plaintiffs'    complaint   adii:itted   that   due  proof   of   the   deat..  of  i-rs. 
Joseph  had  been  made,    but   deiiied   that   due  proof  was  made   that  Jirs, 
Joseph  had   sustained   "bodily  itijuries   solely  t.^rough  external. 
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Tlolont   and   accidental  meant,    reaulting  directly  and   Indeperdc^ftly 
el'  all  other  oaueee  in  the   death  oi'   the   insured  within  ninety  days 
from  the  date"   thereof.      And  defendaiit  further  etates   that   *tne 
said   death  of   Bald   S1£SRIK    JOSEPH  *-*^  was   caueed  tj  coronary 
Soleroeie  and  chronic  myooarditie. "     This    statei^ient   ie  not   clear, 
but  we   think  it  means   that   defendant  had  not  teen   f^miehed  proof 
that  Mrs.    Joseph  died  as  a  result  of  bodily  injuries  accidentally 
sustained,   but   that  on  the   contrary   she  i^.ied  of  heart  disease. 
]\irtherznore,   defendant's   counsel   in   croBs-exar^ining  Dr.    bcuupniann, 
the  attending  physician,    apparently  produced  the  proof  of  death 
made  and   interrogated  the  Doctor,   but   the   document  vae  not  intro- 
duced in   evidence,     itoreoTsr  the  instruction   required  the  Jury   to 
find  that    "plaintiff  has   submitted  due     proof"   that  Mrs,    Joseph's 
death  resulted  from  accidental  means.      The  instruction  was   inac- 
curate,     louloupaa  v^    Equltabp.e  Life  Assurance   Society.    236  111, 
App.    136, 

Upon  a  consideration  of  all   the  STldence  we   think  the 
proof  of  aocidentaJL   death  was   sufficient. 

The   Judgment   of   the   Superior   court   of  Cook   county   is 
affirmed, 

JUDGMEKT  AlTIRtSD, 

McSurely  and  Matchett,    JJ, ,    concur. 
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m,    JUSTICB  MoSURKLY  TJBLIVERET5  THE   OPIMOK   OF  THK    COURT. 

Plaintiff,    riding   In  his  autoii'Oblla   eastward   on  ^aln   street 
In  mies  Center,    at   the  intersection  with  ii^rairie  xioad  was   strueJc 
by  a  northbound  autoiuobile   driven  by  John  konsen,    an   employee  of 
defendants.      Plaintiff  brou^t   suit  for  dazo&ges  and  upon   trial  had 
Judgment    for    ,1225,    from  which  defendants   appeal. 

Defendants   filed  an   answer  denying   that   they   owned  or 
operated   the   auto   obile   tiiat   inflicted   the   dau^bn^es,    and  the  only 
question  argued  on   this  appeskl  is  whether  John  konsen,    the  drirer 
of   the   autojuiob  11  e ,   was   acting  in   the  line   of  his   employment   at    the 
time   of  the   accident. 

Defendant   Central  Republic  Trust   Coiupany  vras   in  possession 
of   a  building   in  Ev&uiston   in  whlcn  it   operated   a  garat^e  in   the 
basement;    it    received   the  net   income   from   the  building;    defendant 
Felix  ilothschild  was   «npioyed  by  the  Ventral  Kepublio   Trust   Uo^pany 
to  manage  the  premises,    and  Jo^  konsen  was   employed  as  a  book.k3ey«r, 
working  for  both  parties,     Jiionsen  testified  that  upon   the  day  of 
the   accident   '^r,   Rothschild  told  niM  to    come   baok   to   the  gara^^e 
after  supoer   to    attend  a  meeting;    that  when  he   loid  J-x.   HotnsohilA 
that  he  would  hmve   diificulty  in   doing   tnls,   as  his   own  autoi^bil* 
was  being  repaired,   he  was    told   to   use   the   automobile   in   the 
garage.      His   testiiuony  was   corroborated  by  ^r.   Kothschlld,   woo    said 
he   told  ft.onaen   to    come  back   to  ^«ori.  by    eight  o'oloo^   that   erening 
and   to  use   the    service   car. 
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Ve  har*  n«r«  a  case  wher*  konsen  was  ordered  to   reiana 
alter  supper,    and   In   order   to    io    so  was   told   to   use   del'endarits' 
automobile.      The  acold^^nt  happened  as  ^onsen  was  returtiing  to   the 
ga.TH.^%,      He  was  then   not    apon   any  business   oi*  hie   own,   but  pursuant 
to   tUe  orders   of  his   employers,   was   returning   to    the  premises   for 
the   purpose   of  doing   some  work  lor  tnea*      The   oiroucastanesa  justi- 
fied  the   court   in  holding  that   at   tne   time  ol'   the   accident  ^onsen, 
as  an  employee,   was  engaged  in  work   lor   del'^rndaiits. 

'Ih.e   question  wuether  an   employee,    usinei;   an   autoi^bils  owned 
by  his   employer,   ie  at   the   tine  ol'  an   accident  using   tjaa  Tshicls 
for  his  own  private  ueeei  or  is  acting  in   the   oourss  and  within   tlis 
scope  of  hie   cmplo^mient ,   has  been   before   the   courts  mariy  timet. 
The  decision   in    each   case   depends  upon   the   facts   involTsd.      Cases 
InTolving  facts    aomewuat   like   those  before  us   ars  iieelan  t«    (mg^en- 
heim.    310   111.    App,    1,    and  Devine  v.   Ward  isaking  Cq.^   188  111.    App, 
588.      In    each  of   these   caees   tne   driver  ol    the  veiiicle  aad   lor 
awhile   used   the   automobila  not    in    the  line   of  his   employment,    but 
the  aocident  happened   as  he  was  returning  to    the  place  where  the 
master  had   instructed  hixu   to  be«      It  was  held   that   at   tne    time  of 
the  accident   the   servant  was  driving  the  automobile  in   tne  line  of 
his   employment.      Other   oases   to    the   same    effeet  mi^at  be   cited. 

Defendants   complain  of  the    trial   court's   refusal    to    continue 
the   case   in   order   tnat   they  mi^it   introduce   the   teatimony  of   another 
witness  not  present  when    the   case  was    closed,      xhe   suggestion   that 
defendant 8  had  anotiier  witness  was  iiid.de   al'ter  both  parties  had 
closed  their   evidence   and  tiie   courc   was   considering  its   judgment. 
No   other  witness  was  mentioned  by  name  nor  any  offer  oi   proof  r.ade 
as   to  what    tie   testiiaony   of   tlie   absent  witness  wuuld  b«.      i^oreover, 
th«  nature   of   the   offered   testl  ony   appears   in    an   affidavit   atta^sd 
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to  defendants'  rnotion   for  «  naw  trial.      The  proposed  iritneee  wa« 
*  fellow   employed   ol'      onren   and  his   testimony  voald  not  r^aTO 
affected   the  pmof   that   Rethsohild  t:».y  ^oneen  pcrulssion   tc 
use  defendants'    automobile.      There  was  no   abuse  of  Judicial   dis- 
oretion   in    t  lis  rd8x)Hot. 

The   evidence   Justified   the    ludtjtaent    and   it   is   affirmeA. 

A7YIKMZD. 


O'Connor,    P.    J,,    and  Jtatchett ,    J,,    concur. 
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ELIZABETH  J4.    HiCHARDSUAt,    A^tHpletrat rlz 
of   the  iilatate   ol'  Wilj.ia{» 
Deceased,    and   ^IZiiBiiilH  k«    RI 
Adjuinlstratrlx  oi'   the   itistrit 
J*    Hiohardaon,   Deceased,    as 
Oeorge  d,   Jbcyde, 
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MOTOR  CLUB   dURVIGK   (jLiriPOitAriuL ,    Attorriey-  ,                                             , 
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Insurance  Kxoi'iang«  dl   the   Chicago  iitotor  «(iA%  J^    X  ex^e    V^  \/  VJ 

A.>pellant8, 


kR,    JUaTlCB  MATCJCSTT  DaU-IVBRED   TBDfi   OPIiiilOK   0^   THB   COURT. 

This   le  an   appeal  by  deleiidants   I'rom  a  judj^ent   for     ^5790 
entered  on   the  finding     of  the   court, 

AuguBt   28,    1629,    an   automobile  owned  by  lone   Cannon  Boyd* 
was   being  driven   In  an   easterly  direction   on  Oaxwood  bouleyard  by 
the  husband  of  the  owner,   <ieor^e  H,   Boyde,      ^t   the  intersection  of 
Langley  avenue   and  Oakwood  boulovard  the   aatoxuoblle   strucit^  and 
killed  V/iiiiam  J,   Richardson,    a  pedestrian  who  was  orossing  the 
boulevard.      Eliaabeth  k,   Kicuardson,    the  widow  and   administratrix 
of  deoeased,    sued  lone  Cannon  JBoyde  and  Ueorge  H.  Boyds  under  the 
statute  for  alleged  negligence  resulting  in   tiie  wrongful   death  of 
her   intestate.      lone  Vannon  iioyd*   died  prior   to    the   trial   of   the 
suit.     March   25,   1933,    the   administratrix  recovered   judgment   against 
George  a.    Boyde   for  #5000.      Boyde  t>rayed   an   appeal    to   the  Appellate 
court  but  never  perfected  hia   appeal,    and   the   judgaient   ren^aine  un- 
satisfied. 

Juno  9,   1933,  tore.   Richardson  as  administratrix  filed  her 
suit   in    the   Circuit    court   in   aseuiupsit   against   tue   defei.dants  to 
recover   the   amount   of  her  judgment   againet   Seorge  ii.   Loyd*.      The 
basis   of  her   suit    is   an  insurance  policy   issued  b:    defendant        tc 
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lone  Cannon  Boyde,   prior  to    th«  accident, in  which  d«otaB«d  was 
killed,    and  wnioh  policy  was   in   I'oroft   at    that   ti&«.      i>laiiitit*f '■ 
declaration   arerred  the   issue  ol*  tnit  ineuraiioe  policy,    the  oc- 
currence  in   which  Riciiardeon  wae  killed,    the   rccoTery  of  Judgment 
by   the   administratrix  on  iiarch   2B,   1933,    the  defense   of    that    suit 
1»y  defendants   according  to    the   tencs   of   the  policy*      The   declara- 
tion  also   averred   that  Boyde    is   insolvent,    that  under   the   tent 
of   the  policy  defendant   is  obliged  to  pay   to  plaintiff  the  auoant 
of   the   Judgment,   which    it  has   refused   to   do.      Defendants  filed 
pleas  of   the   general   issue   and   special   pleas    to    tae    effeot   taat 
neither  of   the  Boydea  hud   complied  with  oonditions  precedent  of 
the  policy  aa   to   (giving  notice  of   the   accident   and   claim  or   deliv- 
ery  of  sujuuaons,    and  in  particular  Uiat  lone  Cannon  l^oyde  and  ueorge 
H.    Boyde  had  not   complied  with  the  cooperative  claus*  of  the  policy, 
in   that  George  H.   £oyd  did  not  prior   to    tlie   trial   furnisn  his  a4- 
IresB   to   deferidants  nor  advise    them  as   to   where  he   could  be   commu- 
nicated with   and  was   absent   from  the   trial,    thus   contributing   to 
the   adverse  verdict.      By  another   special  plea  defendants   averred 
that   plaintiff  had  no   right  of   action  because   sne  was  not   a  party 
to   the   contract  of  insurance,    and  tuat   it   did  not  inure  to  her 
benefit.      Additional    counts  were   filed   to    the  declaration,    deiuuBvers 
to  which  were   sustained.      The  plaintiff  on    June   3,   1936,    filed  a 
second   suiiended  additional   count    to  wuioh  defendants   demurred,    but 
their  demurrer  was  overruled.      In   addition    to    facts   tneretofore 
averred   this   second  amended  additional    count   alleged   that  George  H. 
Boyde   assigned  to  ii^rs.   Richardson,    as  administratrix,    all  his    right 
of   action   against   defendants  under   the   insurance  policy;    that   George 
H.   Boyde,    at   the   tiiue   of   the  accident,    ever    since   and  now,   has  been 
insolvent   and  unable   to  pay  the   judtjnent   and  by  virtue  of   the   teres 
of   the  policy   the   insolvency  or  bankruptcy  of   the   insured   did  not 
release   the   defendants   from  the  payment   of   da;aages   sustained;    that 
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I>y  th«   term*  of  th«  policy  Georg«  il,   Boyd«,    in    th«  «Tcnt   of  tii« 
failure  ol'  defendant «   to  pay  the   judgment,   had  Uie  rigxit,   to  bring 
■ult   I'or   the   amount  ol"  the  judgment,   interest  and  c(ifjto,    eren 
though  the  insured  wae   insolvent   or  bankrupt,    «o   .on^  ae   the 
aeoident  hapoened  during  the  life  of  the  polioy;    that   the  aeeign- 
ment  of  his   right   of  aotion   to  kre.  Ricliardson,   ae  aduinistratrlx, 
wae  made  by  George  n.    Boyde  in  April,    19  33;    that   at   the    sane   time 
and  plaee  Qeorge  H.   Boyde  gave  to   the  administratrix  the  right   to 
proceed  to   recover   said  judgiaent   in  his  nam«.      It  was  alleged  this 
assignment    and   right   to   proceed  was  given   through  W.    J,    berg,    an 
autaorized   agent   of   the   administratrix,    as    a  voluntary  oral   grant; 
that   thereafter  the   administratrix  was    the   actual  bon^  Mdt  owner 
of   the  assignment   of   the   right  of  aotion    and  had   the   right   to    pro- 
oeed  under   the  name  of  George  H.   Boyde;    that  by  reason   of   the    fore- 
going the   administratrix  became   subrogated   to    the   rigats  of  Boyde 
to    recover  against   defendants.      Sefendatits  pleaded   that  plaintiffs 
had  not   complied  with  the   clause  of   the  policy  relating  to  assign- 
ment  of   interest;    that   the    cause  of   action    set   fortn   in   the    second 

a 
amended  additional    count  was  barred  b^/two   year  limitation   clause 

of   the  polioy;    that  plaintiff  Riohardson,    as   adzuinistratrix  and 
as   assignee,   had  not   coinplied  witn  section  4  of  the   Statute  of 
frauds;    that   George  H,   Boyde   at  no   time  made   any  assignment  of  his 
interest   or  any   transfer  of   a  rit'-^t   of    subrogation;    that  there  was 
no    consideration   for   an   assignment   of  hie   interest   or   a  transfer 
of   any  right   of   subrogation,      Otixer  pleas   denied   that   defendants 
authorized  their  attorneys   to   defend  the  suit  brought  by  the  ad- 
ministratrix against    the  Boydes;    averred   that   George  H.   Boydo  had 
no    claim,   right,    interest  or   cause  of  action  whio-i  he   ojuld  transfer 
or   assign;    that  plaintiff,    suing   as   administratrix  and   as  assignee, 
was    prosecuting  her   suit   in   inoonsietent   capacities;    that    the   auto* 
Bobile  involved   in   tne   accident  was  not    the   automobile  mttitioned 
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in   tht  policy  ol'  insurano*;    that  George  H.   l}eyd«  wa«  not  drirlng 

it  with    the  pemilsaion   of   tht   Insured ;    alec    denied   that   Oecrge  H. 
Boyde  was   insolvent;    'levied   that   tne  policy  had  ^een   lost  or  that 
It  was   eTer  rlellrered  to  W.    J.   Berg  or  the  adj.inistr&trlx.      The 
eauee  waa  tried  hy  the   court  without  a  Jury.     Propoeltions  of  law 
and   fact  were   tmbTultted  by  defendants,    sail    the  ruling  ol    the   eourt 
thereon  obtained,      July  16,   1936,    the   court   found  the   Issues  lor 
the  plaintiffs,    Elisabeth  M.,   Richardson,    udiiiinistratrix  of   the    es- 
tate  of  William   J.    Ric^iardson,    deceased,    and  l£llaabeth  k.   Richardson, 
admin let rat rix  of   the    estate  of  Vllliam   J,   Richards  on,    dsceased,    as 
aaeignee   of  George  H,   isoyde,    an  i   against    the   def«indant8,    Subacribers 
at   the  Inter-Ineurancs  Exo/i.azige  of  the  Chicago  kotor  Club  and  i^otor 
Club  Serrice  Corporation,   attorney-in-fact   for   ^ubaoribera   at    the 
Inter-Insuranoe  Sxcaange  of  the  Cliicago  i^otor  Club,    and  entered  Judg- 
ment   for  :>6790,    to   reTerae  which   tills    appeal  haa  been  perl'ected. 

It   is    contended   in  beuaif  of  defendants  that   the  plaintiff 
aidrainlstratrix  h:id  no   direct   ritht   of   action    against   defendants;    taat 
her  action  as  assignee  under  the   second  amended  additional   count  was 
subject  to    the  limitation    clause   contained   in   the  policy  of  inaurax.os; 
that  George  ri,   Boyde  breached   the   cooperation   clause   of   tiie   insurancs 
policy  in    suoii  manner  aa  to   create  a  complete  defeoase  to   the  auit. 

rhe  first    riueation  presented  la  whether  the   adi^inistratrlx  liis 
a  direct   right   of   action   a^^ainst   def endai'^ts.      That   question  siust  be 
deternined   from  an    exaiaination  of   the   terms  of  the  policy.      Hie   generA 
rule  of   oourse  la,    that   only  parties  to   a   contract    can    sue  on   it. 
Many  Statea,  however,    including  Illii^ole,    recogniee   an   exception  in 
that   a   third  party  for  whose  benefit   a  proi-.ise   is  _ade  may  maintain 
an   action   acainst   th«  maker  of   such  a  proa. lee.      Thle   exception   Is 
especially  applicable   to   actions  uon   insurtuce    contracte,   w.leh 
now  usually  provide   that   in   case  of   the   insolvency  or  bar^iruptcy  of 
the   insured   tne   Judgment   creditor  or  injured  person  may   sue   the   In- 
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•uranc«   eowpariy  directly.      In  meet   ol'  tht   Btate«  It   Is  nc^  •c   pro- 
Tided  ty   statute.      Illinois  has  suoh   statute.      (111.    State  Bar 
Stats.,   1935,    oiiap.    73,    p,    1915.)      *..i8   statute,   lio^^erer,   wae  not 
enacted  when   the   insurance  policy  here   in    question  was  written   and 
it   therefore  not   applicable.      Insuronoe   contracts  ol'   this   kind   fall 
into    two    classes   distinguished  with   respect   to   the  persons  who  nay 
avail    themealTcs  oi    the  benefits   thereof.      These   are,    first,    con- 
tracts ol*   "indeirinity. "      That    is,    contracts    in  whioJi   recoTsry  is 
limited    to    the   actual   financial    loss  wnich    the  insured  has   in- 
•urred.      Under   such    contracts  only   the  insured    can  maintain    suit, 
and   the  plaintiff   in   or  ler  to   reooyer  Ciuat   have   actually  pdif  the 
loss.      oucli   contracts  usually   contain   a  nonaction   clause,    so 
called,    which  cspressly  provides   that  no   person   other   thar.    the   in- 
sured  sliall  iraintain    any   action   thereon.      The  other   class      are 
known   as   "liability"    contracts.      In   these    the   insurance    company   ie 
liable  both  to   the   insured   and   to    the  person   injured  whenerer  the 
amount   of   the  loss  has  been   adjudicated.      These  liability   contracts 
usually  contain   an    "insolvency"    clause,  which  in   substaiice  provides 
that    the   rights   of    the   insured    shall  not   pass   to   any   trustee   in 
bankruptcy,    and  that  the  Judgment   creditor,    that   is   tiie   injured 
party,    shall  nave   a   rig^xi  ol    action   against    the   insuraiioe   contpany 
for   the   amount  of  his   judgment   to    the   extent   that    the    same  is 
covered  by  the  policy   and  unpaid. 

In   the   first   class  of    cases   the   courts  of  Illinois  hare  held 
that    the  judgment    creditor  has  no    right   of   action   exce-Dt  by  way  of 
garni sijment   or   creditor 'a  bill.      Illustrntive  of   this    class   are    the 
cases  of  Berkemeier  v.    Dormursat  Jtotor   Sales.    Inc..    et    al.  ,    263 
111,    Apr).    211;   Kinnan  v.    Hurst.    317   111.    251,    and  Illinois   Tur^cl 
Gompany  v.    General  Accident  Fire  Jc  Life   Ins.    Co..    219   111,    Apn,251. 
The  question   for  determination  here   is   to   which   class  does   the   in- 
surance  contract  upon  which   the    suit    is  based  belong. 
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Th«   contract   la   In   •▼ld«no«.      It   is  liuitcd   in   aAount   to 
IBOOO  I'or   ^iny  one  person   Injured   arid  purports  V|r  ciaus«  I   to   In- 
sure  the   suldBcriber  owner   ol    wri    uutouiObils    "against    th«   following 
losses: " 

*Llal3ility  imposed  oy  law  upon  tiie  assured  lor  daoiagea  on  aeoount 
of  bodily  injuries  aooldentally  suffered  or  edlo^s^d  to  have  been 
suffered  whil(^  tuis  cuntraot  is  in  force,  including  death  resu  t- 
Ing  at  any  t  ^mo  therefrom,  by  any  person  or  persons,  not  ffiiployed 
by  the  Assured,  by  reason  of  tne  owiiersuip,  maintenaiice  or  use  of 
any  of  Uie  automobiles  as  enumerated  and  described  in  said 
schedule,  " 

Clause   2  proTldes   lor   similar   insararioo  on   account  of 

damage    to   or  destruction   of  property.      Xhere   is  ariother   clause   for 

"Additional   Assured,**  whioii  provides   the  policy  - 

"Shall     inure   to    the  benefit   of   any  person   or  persons  wnile   riding 
in   or  lawfully   operating  any  of   the   auto.^obiles   described  in   the 
schedule,    and    to    any  p'^rsoi^,    firm  or   corporation  lee,ally  responsi- 
ble  for   the   operation   t'uereof,    provided   buca  use  or   operation   is 
with   the  permiauion   of   the  named  Assured,    or,    if  the  named  Assured 
la   an   individual,    with   the  pprmission   of   an   adult  meaiber   of   tne 
Assured 'e  houseaold  other   txian   a  caauffeur   or  a  domestie   servant; 
provided,   however,    that    such  insurance   and   the  provisions  of 
Clause    six  (6)    shall  not   inure   to   the  benefit   of  any   owner,    agent 
or  employee  of   any   automobile   repair   shop,    automobile    sales  agency 
or  automobile   service   station." 

All   the   agreements   of   the  policy   are  made   subject   to    condi- 
tions whicii  it  provides   •'shall     be   construed  as   conditions  preeedent." 
The  particular  condition  wnleh  must  here  be   construed  is  set  forth 
in   clause   "vl"    : 

"Ho   action   shall  be  maintained  against   the  Bxcheuige   under  t-ils    con- 
tract  for   any  loss  or  daniat,e    suffered  by   the  ^vss^red   arising  out   of 
damage   to    the  property  of  others  or  injury  to   (or  death   resulting 
ther  from)    the  persons  of  others,    or  exper.se  incurred   ixi   defending 
suits  against   the  Assured  unless  brought   after  the  liability  of   the 
Assured  and   amount  of  damage   to    such  property  or  injury   to   (or   death 
resulting  therefrom)    the  persons  ol    otliers   shall  have  been   fixed 
either  by   a  finsd    Judgnar.t    againet   the   Assured  by   the    court   of   last 
resort   al'ter   trial   of  the  issue   or  by  agreem«it  between   the  partiee 
with    tJie  written    consent  of   the  Exci  an^e.      If   the   amount  of  any   such 
Judgment  be  within   the  limit   of  liability  of  the  Exchange  under   this 
oontract,    the  Bxchai:iKe    shall  be  bound   to  protect    the   .ti.ssared   against 
the  levy  ol    exec  .t ion   issued  on    such  Judgment   and   i'nr    that  pwirpftw 
may  procure   the    satief action   of  record  of   such  jud^,.^fc-nt   axid   tr.ercby 
discharfre   its  liability  under   tils   contract   for   the  loss  or  daaia^e 
for  whicli   such   ju.^.,juent  was    recovered.      If   the   aa^ount   oi    any   sueh 
Judgment  be    in    excess  of   tne  lii-iit  of  liability  of   the  Excj-.ange,    the 
Exchange  may  di  sci.arge   its   liability   to    the  Assurea   for   tne  loss  or 
damage   for  ^^'hich   such   Judgment  was   recovered,   by    ^ayin=;   the  amount 
of   the  liability   of   the  Exchange  under   t-.is   contract    either  to    the 
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Aasurtd  or  to   th«  aiB^er  or  ownen  oi'   Buoh  Judi^exit  In  y-iTt  _B»t l_5- 
faotlon   thereof.    «.t    the    election   oi    tiie  2jtch«xifc,«,  2 

pr  bttfikruptoy  ol'  the  Aasured   ena-I  not  releaa*  ti'te     .      ._-  ^- 

%ae  payment   of  looB    suetained  lay   da^a^sf   to    tx.e   per»oi.B   qt   property 
oocaiiloned   ciurlriK   the  life  of   tnla    contract.      In  no    erent    suall 
any  action   tp  maintained    j^iainet    txie  jijLC.iai*ge    an'ler   t  iia    contract 
unless  brought  witaln    two   years   after   ri(i/it   ol    action    aecruts, 
proTided,   however,    that    if   any   time  li.jit.^tion   of   tais   ooiitr&i«t, 
with  reapect   to   {jiving  notica  or   instituting   suit,    conflicts  with 
the  law   contr -iling    this    contriict,    the  miniuuu  period  yer-.ittad 
"by   such  law    ahall  be   considered   aa   aubatitutert    for    auoh  limita- 
tion,     lio    action    8  lall   be  brouj^t   by    the   iisyured   aoainat^tha  Ax- 
ohang«  upon   or  by  reason   of   thla    contract   for   any  loas/o^   dac.aga 
to   any  autoiuobile   deeoribad  in   tha   ac/^edula  hereto,    occaaiona4 
by  fire,    theft   or   oolliaion,    until    sixty   (60)    daye    c-fter   the 
pandering  by    the   AsBured  of    tiie  Assured 'a    aw&rxi    stateL*ent   of 
loea  nor  unleaa   auch   action  be  broui^ht  within   one  yeair   aft^r  tha 
occurrence  of   such  loss  or  dafliage, " 

In   conatrulng   this   contract  wa   fir  at  notioa   tha   abaen«a 
of  the    "Jtifo-action   olauaa"   usually   contained  in   "Indai^Jiity"   con- 
traota.      It   ie  also   to  be  notlcad  that   in   the  firat    clauaa  of 
Section  G  there  la  not^^ing  that   requires   the   suit   to   be   brought 
by   tha   assured  only,    nor  for    reimbursement   only,   nor  raquira^iicnt 
that    the   assured   ahall    austain   a  loaa  by   actual  payi^ent   of   tha 
judgment   in  money.      Ilie   first   clauae   aaema    to   leave   tha  way  open 
for   suit  by  anyone   to  whom  a  promisa  haa  baen  made  in   tha  policy. 
The  only  condition  precedent   to    such   suit    ia  that   thara  muat  ba  a 
final    Judgmant.      By  tha   second   clauaa   tha    Insurance    company  binds 
itself   to  protect   tha  assured  againat   tha  levy  of  an   execution 
issued  on   tl^a  judgment.     H.tr9  again   tha  assured  ia  not  raquired  to 
pay  tha  judgment   and   sustain  a  loaa  befora  briUf^ing  auit  on  the 
polioy.      On  the  contrary,    tha   insurer  binda  itself   to  pay  tha 
judgment   and  protect   the   assured   against   an    axeoution*      By  anctnar 
clause   of  paragrpah  Qt   it   ia  provided  iu    subatano*   that    if   tha 
amount   of   tha  judgment   ia  in   exoese  of    tha  limit  of  liability  of 
the    conipany  it  may  pay  tha  amount   of   suoh  liability   either  to    tha 
aasurad  or  to   tha  owner  or  ownera  of   tha  judccient.   in  part   aatis- 
f  act  ion   thereof   at   its   election,      iiere   again   there   is  no   raquira- 
aent   of  prapayE.ent  by   the   assured,    an/^   there   is  nothing  requiring 
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tht  aieured   to  pay  or  BUBtaln  lis*.      Th«  prii  cipaJL    ;}lmus«  oi'   "a* 
relied  on  by  plalntlfl'    in   the   clauee  wltn    re2°tr«^ioe   to    irisolTer^ey. 
This   clause   eeems  to   show  the  intention  ol    the  parties   that   the 
insurer  sK^all  pay  ut   all   events.      It   seen*  to   exclude  the  thought 
of  Indeiiirxity  from  tue  polioy*      It  providea  ti:iat   if  the  assured   is 
insolvent   or  bankrupt    tae   insurer  will  pay  the  loes   in   any   erent 
without   indeiimlf ication*        Paragraph     U      seeias   to    contain   all    the 
usual  provisions  of   "lialiility"    contracts  with   the   exception   that 
it    contains  no   express  provision    to    the   effect    taat   sucii   injure'* 
person   shall  have  the   rl^t   to   sue   directly.      Deferidants   review 
in   detail  many  cases   cited  by  plaintiff   showing   that   all   are      die- 
tinguinhalile  upon    this  ground.      The  question   therefore   see;i.s   to 
narrow  itself  down   to    this,   whether  tlie  lack  of  such  a  clause  in 
the   insurance   contract  precludes  direct   suit  by  the   injured  party. 
The  general  rule   Is   that   suon  a  contract   is  construed  most   strongly 
against   the   company  and  liberally   in   favor  of   the   assured.      The 
rule   is   reasonable  and  its   application  brings  about    Just   results. 
The   trial   Judge   o  nstrued   these  proiiiises   as  being  for   the  benefit 
of  plaintiff   and  held   that    she  had  a  right    to    sue   thereon.      The 
trial   Judi^e  pointed  out   that  a  construction   that  the   contract  was 
only  one  of  Indeuii^lty  reiidercd  mucli  of   the  language  of  clause  G 
useless  and  witI\out   effect  or  meaning.      He    said   clause  G  was  Just 
as   olearly  a  provision  for  the  benefit  of  the  injured  person  as   if 
his  name  had  been  written   in   the   contract   and  known  in  advance. 
We  hold  plaintiff   could   sue   directly  on    the  policy. 

Plaintiff,  however,    does  not   rely  alone  upon  her  right   to 

bring  a  direct   suit  on    the  policy.     By  the   seeond  amended  additional 
eount   filed  i'ebruary  8,    1936,    she  averred   the  assignment   to  her 
by  tteorge  H,   Boyde  of  his  rights   in   the  policy.     Boyde  was  by 
reason  of  his  relationship   te  his  wife  under  the  terais  of   the  con. 
tract  a  party  to  it,     Defendaiits.  however,    contend  that   assuming 
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A  Talld  assignment   to   plaintiff,    sht    could  not   rtocTtr  oi.   it  ty 
reason  of  the  proYislon   in   tho   contract   that  in  no   OTent   can  an 
action  bt  maintained  unless  brougl:it  within   two   years   after  ths 
aetion  accrued,      llae  final   judgment   ag;ainst  Boyds  was  «nt«rs4 
Mar  oh  26,    19  33,    an^  Boy4«*s    rigi-it   of   aotion   arcs*   on    that   date. 
The   seeond  aiaended  additional   count  was  filed  J^etruary  8,   1036. 
If   this  pr(»viBion   of   the  policy  was   applicable   the   time  lix&lted 
for  bringing  action  ^  George  K,   Boyde  expired  kareh   25,   1935. 
Boyde  by  an   assignment   could  net,    defendsmtB   say,    transfer   to    the 
administratrix  a  better  oause  of  action   than  he  had.      lo   this 
point   defendants   cite   oases    such  as  Bass  t.    Standard  Accident 
Insurance  Company  of  Detroit,  telchigan.    70  i'ed,    (2d)    86,   wi^ich 
holds   to   the    effect   that    in    such   a   case   the   llraitatlon  begins   to 
run   from  the   date  the  jud^ent  against   the  defendants  iii   the 
original    suit    is  obtained.      Defendants    say  that   the   filing  of   a 
■eeond  amended  additional    count  was  merely  an   attempt   to   engraft 
a  new  suit   on   a  dead  one,    and   that  in   effect   it  not   only  added   to 
new  parties  plaintiff,   but   added  parties  who   stood  in   Inconsistent 
relationships  -  namely,    the  administratrix,    claiming  a  direet 
right  of  aotion  I    claiming  as   an  alleged  assignee  and  also   as  an 
alleged  subrogee.      Under  Rule  1  of  the   Supreme   court   it  is   claimed 
the  pleadings  were   controlled  by  the  Practice  aet  of  1907,    since 
the  original  parties  had  filed  their  pleadings  prior  to   January  1, 
1934.      We  will   assume   this   to  be   correot.      Under  the   old  Practice 
Aot,   defendGuits   say  there   oould  not  be  more  than  one  plaintiff 
unless   the  oo«plaintlffs  had  a  Joint   interest,    and  parties  wuose 
interests  were  inconsistent   absolutely   could  not    sue   togetiier   in 
the   same  aotion.      They   say    the   first   declaration   of   the   adminie- 
tratrix  did  not    state  a  cause  of   action,    and  if   tne    second  amended 
count    stated   a   cause  of   action   for  the  first    time,    then    the   suit 
was  begun  15  months  al'ter   the   time  limited   for  fixing  it   and  the 
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right  of  action  w»b  Toarred,      Defendant ■   lay  it   it  wt?-l    Mttled  in 
Illinois   that   the   etatei/ent   of  a  cauiBe  ol'   action   fcr   the   lir»t 
time,    when,    ae   a  matter  of   fact,    a   statute   of  limitations  has   run, 
is   sutjeot      to   a   plea  of   the    statute.      Day,   t^x,    ▼.    lalcott.    3C1 
111,    437,    and  koAndrews   ▼.    I'Jae   Chicago  hauce   S:iore   y.j  ^^-atcm  R:^, 
Co. .    222  111,    232,    are   cited,      Tnsy  say,  moreover,    that   an    ae- 
signee   could   not   sue   at   oommon  law;    that   the   ri^t  of  the   adminis- 
tratrix to    sue  as  assignee   is  derived  from  Section  16  of  the  frac- 
tloe   aot,    in   foroe  prior   to    January  1,    1934,    re-enacted  as   Jection 
22  of  the   Civil  Practice  aot;    that  befors   the  enaoti^^ent  of  Sec- 

tion 18  no    cause   of   action   existed   in   favor   of   the   assie^ee  of   a 
chose   in   action;    that   the   cause  of  action    set  forth   in   the  original 
declaration   is  not   identical  with   that   set    forth  in   the   second  amended 
count;    that    the   original    declaration    set   forth   a   comiLon   law   action 
in   assumpsit,   while   the  assignee   at   common  law  had  no    such   right; 
that   the   second  amended  additional    ccunt   is,    therefore,   based  en* 
tirely  on   Section  18  of  the  former  Practice  aot;    that   the   sane 
•Tidenoe  will  not   support   a  Judgjnent  under  both  pleadings,    and   that 
a  plea  of  res  adJudicatp^  based  on   this  Judgment   could  not  be  inter- 
posed  to    anotixer   suit  because   the   administratrix  sues  in   different 
eapacities,   nanisly,    as   administratrix  and   as   assignee.      Defendants 
oite   Carl  in.   Adm'x  v.    The  City  of   CJhicafco.    262  111,    564,    and 
^esliok.   .-idm'x  v.   Williams  Oil-O-Jtatic  ^ieating  Corporation.   277 
111,   App,    263,        The   court   refused   to  hold  propositions   in  harsiony 
with  these   contentions.      If,   as  a  matter  of  fact,  ▼e  are   right   in 
our  conclusion  that  Mrs,   Hiohardsoa  had  a  right   to   sue    iireotly 
upon   the  policy,    then   tliese   contentions  are  without  nerit,      Cn   this 
point   the   real   question    seens    to   be  whetlxer   the   cause  of  action 
brought  by  the  administratrix  and    set   r'orth   in  her  original    declaratioi 
is   the   same   cause  oi    action   set  up   in   the    second   amended  additional 
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oount.      If  an   au«nd«d  declaration   sett  up   th«  sauc   c^uiae  of  action, 
it   le  not  Yulnarable  to   a  plaa  of   the   Statute  of  i. imitation*  or 
■  Imilar  plea,      Coluinbla   Threg   -^olor  Co.    ▼.  ^tjaa^,   133  111.    App, 
384;    Zlatcr     v.    PollooX.    262  111,    Af)p,    170.      Aiaendcenta  may  add 
parties,    take  away  parties  without   stating  a  new  cause  of  action 
suda  as  will    subject    the   declaration   to   a  bar  of   the   Statute  of 
Limitations  provided   for   by   the  policy.      United    ^tuteo   Ine.    Co.    t^ 
Ludwig.   108  111.    514-517.      In  Bereeoh  ▼.   laiitdxts.    255  111,    122-127, 
it  was  held  that  the   substitution  of  the  real  beneficiaries  for  sup- 
posed benef loiarios  who  had  brought   aua   action   on   a  life   insaraxico 
policy  was  not  the  beginning  of  a  new  action   such  as  would  subject 
the  new  plaintiffs   to    be  barred  by  a  Btatate  of  Lli:;!  tat  lone.      In 
Rodlowski  V.    Urosfeld.   192  111,   App,    634,    it  was  held   that   the 
subetitution  of  the  rlglit  plaiiitiff  instead  oi    the  wron^^  on*  was 
permissible,    and   thl*  notwithstanding  Zuko.-ski   ▼,   Aruour.    107  111, 
App.    663,    and  Henry  v.    Seaton.   170  111,   ^p.    1,   wiJ.cxi  oases  were 
disaporoved  as  being  contrary  to   the  decisions  of  the  Supreme   courU 
In   C.    &  0.   Ry,    Co.    V.    .ij'lsh.   170   111,    App,    359,    tide    court,    conetru- 
Ing  Section   24  of  th*  then  Practice  act,  held  that  it  wa*   ;;o  be 
liberally  construed,    reviowed  the  cases  and   said  that   the  mere 
change  of  parties  plaintiff   "does  not  of  itself  change  the   cause 
of  action,"     In  Thomas  v.   -game  Int.    Co..   108  111,  91,   Tnomas  was 
•ubetituted  instead   of   two  plaiiitiffs,    tuid   the  defendant   interposed 
a  special   plea  that    the  policy  provided   that   the    suit  must  be 
brought  within  12  months,   which   time  had   elapssd  when   the   substitu- 
tlon  was  made.      The  court   said  that   ther*  was  no   change  in  the 
cause  of   action;    that    the  object   of   the    suit  was   the    same   after 
the  amendment   as  before;    that   It  was  a  matter  of   total   indiflerenc* 
to   the   defendant   company  whether   the  recovery  was   in   the  name  of 
the  original   plaintil'fo  or   in   the  nairie  of   Txioma:-  for   their  use. 
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In  yidelitv  and  Catualty  Co.    t.    yr>eman.   109   ?«d.    847,    an   adninls- 
trator  8ued  on  an   IneuraiiO*    ioliey  emd   afterward  a  will   ol    the   da- 
oaaaad  was  found  and  admitted  to  probata,    and  the  executor  naaMd 
in   the  will  was  aubatltuted  aa  plaintiff,      it  was  held  that  tha 
ault  by  the  exeeutor  waa  net   aubjeot  to   a  plea  of  the   St&tutc  of 
Limitations,      3o  here,   we    ihink   theae   defendants   are  not    conoemeA 
with  the  names  of  plaintiffs  which  appear   in   the   declaration  or 
whether   any  new  ones   are   substituted  or  added  or  whetnar  tney   sue 
in   different    capacities.        Ihe  object   of   the   suit   ren.ains   the   sai&a. 
The   suit   is  upon   the    same   contract,    and   only   ttioee  who  have  a  right 
to  the   fund  will  be   able  to   recover  it,    regardless  of  hsw  many  per- 
sons  are  plaintiffs.      The   cause   of  action   vested   in   the  plaintiff 
by   reason   of   the   aesignment    is   the   same   cause   of   action   on  whicl*   she 
originalljr   sued.      The   contentions  of  defendants  ( teciinically  plausi- 
ble)   are  without  merit    in   reality. 

Defendants  next   contend  that  Boyde   in  fact  made  no   assign- 
ment of  the  policy.      It   is  true  there  was  no  writtsn  assignment, 
but  the  uncontradicted  evidence   is   to   the   effect   that  Boyds  gave  to 
the   administratrix  the   right   to    sue  on    this    claiiii   in  his  naiue.      Is 
think   this   amounted   to   an  oral    assignment.      Cases   such  as  jtodern 
Brotherhood  of  Amerioa  v.   Harden.    230   3,   W,    307,   17  A.L,R,    576,    on 
which  defendants  rely  are  not   at   all   in  point    sines   in   this   ease 
the  policy  had   in   fact  matured,    and   the   rigixt   of  the  parties  thereto 
fixed,      A  parol   assignment   after   a  loss,   when   the   ri^ts  of   the 
parties  have   tlius  become   osrtain,  has  been  held   to  bs   sufficient. 
Bennett   v.   Maryland   Insuranos   Co..   14  Blatchford,    422,      See   also 

Mason  V.    Chicago   Title   A  Trust   Co..    77   111,    Aftx),    19;    dyatt  v.   Lorton. 
196   111.   App,    428;   Keeley  v.    Hargreavss.    23   111.    316;   kprris  v. 

Cheney.    51   111.    451.      Such   an   assi^nniect   after  loss   ssems   to   bs 

valid,  notwithstanding  a   clause   in   the  policy  prohibiting  an 

assignment,     Saves  v.    Chicaao.  B.   Ad.   R.    R. .   2oo  111.   App.    38C; 
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O'Coonor  v.   karvlmid  i^.    C.    In».    (;o.  .    211   111.    Ap    .    849,    287  In.    ao< 

It   ia  next   contended  that  Boyde  breaohed  the   cooperation 
olauae  ol'   the   contract,   which  was   a   oondltion  precedent   to   liability 
by  wilfully  and  flagrantly  refueing  to   cooperate,    and   that   any 
right  of  action  on   the  policy  ie  barred  for   that   reason.      Clauie  k 
of  the  policy  proTidee  that   "The  Assured   shall   at  all   times  render 
to    the  Attorney-in-J>'act   all    co-operation   and   assistance   in  his 
power*  **        Defendants   asked   the    court   to  hold   as     a  matter  of  law 
that  George  a.   £oyde  did  not   oooiply  with   the   cooperatiTe   clause  of 
the  policy.      The  court   refused  to    so  hold.      The   court   also   refused 
to  hold  that   cooperation  with   the  Attorney- in*]7act  was   one  of  the 
conditions  precedent   to   the  Talidity  of  the  nolicy,    and  that  when 
that   condition  was  broken  the  obligation  of   the  Exchainge   ended. 
The  court   also   refused   to  hold  that   if  the   condition  precedent   re- 
quiring cooperation  by  the  assured  w3r«  broken   it  was  unnecessary 
for   the  insured  to    snow  prejudice  resulting  therefrom.      This  de- 
fense of  non-cooperation   is  an  affirmative  one,    and  raised  an  is- 
sue of  fact  in  which  the  burden  was  upon   the  defendant   insurance 

company.      The  trial   Judge,  whomsaw  and  heard   the  witnesses,   was 

on 
not  impressed  with   this  defense.     His  f iridinj/this  issue  of  feet   in 

this  court   is  entitled  to   tlae   same  respect   and  weight   as   the  yerdict 

of   the  Jury,      The  eTidence   shows   that  Boyde,    immediately  after   the 

accident,   mad«  a  written   report   to   defendants,    gave   the   details  of 

the  accident,    and   that   a   full    statement  was  made  by  him  to    them. 

The  principal   complaint  made  is   that  he  did  not  keep  defendants 

informed   as   to  his  address,   which    seems  to   have  been   repeatedly 

changed;    that   they  were  unable  to   reach  him  by  registered  letter 

at   the  time   the   cause    came  on   for   trial,    and   that   it  was    tried   in 

his   absence.      As   a  matter  of  fact,    the   evidence   discloses   that 

after  the   accident  Boyde  was   convicted  of   an   offense  and   spenx    some 
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tlm«  in   the  7*dtrml  penitentiary  at  LtaTcnwortin,  Kanaas.      Tht   court 

was  not   convinoed  that  the  Invastigatore  lor  dal'sndant  :.iade   th« 

neit   thoroui^  soaroh  poeeible  or  that  dafendarita  war*  acxloua  to 

■•oure   the  preaenca  ol'  Boyde   at   tha   trial.      Since   the   plaintil'f  waa 

an 
suing  as  administratrix  tjad  he  was   the   defendant  he  waj/inconpe- 

tent  witness   and  oould  not  haYO  ^iven   testiiuony  oTsr  the  object  i  on 
of  plaintiff.      The  trial   Judge,    whoue  opportunity   to  wei^j^  the 
facts  vras  much  better  than   cure,   was   ol'   the   opiuion   that   tnere   waa 
no   overpowering  desire   to  have  this   defendant  in   the   presence  of 
the   jury  at   the   time   the    cauee  was   tried,    and  that  hie   absence  wae 
not   entirely  unagreeable   to   defendants.      At  any  rate,    shortly  after 
the  Judgment  was  obtained  the  attorney  lor  plaintiff  was  able   to 
find  Beyde  and   caused  him  to  be  taken  on  a  capias,    whereupon   the 
defendants*    attorneys  appeared  in  his   behalf  and  assisted  in   secur- 
ing his  release.      If  defendaxits  were  oi    the  opinion   that  i^oyde  wae 
not   cooperating  with  then  they  uight  have  withdrawn   froM  his  defense. 
They  did  not  do   so,    and  there   are  authorities  tc   the   effect  tnaft  by 
such   oonduet   any  claim  of  laelc  of   cooperation  was  waived.      Daily  v. 
gaiployers  Liability.    269  Mass.    1;    Brandon  v.    at.   Paul  kercur/.    etc.. 
132  £.an,    68,      Xhe   trial    oourt  was   of   this  opinion,   with  wnion  we   are 
net  disposed  to   disagree.      jiX  any  rate,    the   question  of  cooperation 
ereated  an  issue  of  fact   for   the   jury,     harrison  v.    -..    a.   Jiielity 
&  Quar,    Co.,    255  111,    App.    263.      Ve  hold  tnat   substantial  justlee 
has  prevailed  in   this   case,   and   the  jude^ent  of  the  trial   court   is 

al'firmed, 

iiFVIBlOSD. 

O'Connor,   P.    J,,    and  MoSurely,    J.,    concur. 
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J.    ii.    AOSBiiiKO  kAi)iUfACTUhIiiU    COkPANY, 
a  Corporation, 

Plaintill  -App«ll«« , 

▼». 

Corporation,    and  PaOjL   JJCHIlCapBR , 

Def  tnclan  t  sf  A^o  ell  8^  t  • , 

and  ^ 

LAWHSImCS  A«   BaRRIGTT,    a  sucoeseor- 
liquidating  Trustee   I'oV  i-ADISOlJ- 
KEDZIB   TRUST   &  SAVIi403\  BANK, 

Dcfeiidants   and   CroBs* 
ComplairLnt,    Appellet, 

and 


WILL  H,    #ADB,   Hecttiver  o|l*  iiuADISOll  & 

iiBIIi;lE    STATE  EAISK, 

Defendant- Appellee. 


APPEAlAi'KOii  iiUPSRiOB 
COURT  07  COOK  COUATT. 

91  I.A.  606' 


IttR,    JUSTICS  MATCHETT   UBLIVBRSD  TM   OPIUIOB  OF   THE    JOURT. 


The   testimony    contained   in   tixie   record  of  nearly  1500  pages 
may  "be  understood  beet  by   a  narration   ol'   erente   as    the    ease  occurred. 
January  10,    19  30,    the   defendant  i.>.adi8on  <&  Kedzie   otate  x^ank,   nereln 
often    spoken  of   as    the    "old  bank,"  was   engaged   in   the  baiiklng  busi- 
nssB  at   3158  Weet  kadison   street  in  fihicago.      1$  vas   the  owner  of 
the  building   in  which   the  business  was   conducted,    and   it    also   owned 
the   entire   capital    stock  of   the  i&adison   &  is.ed8i«  Safety  Deposit 
Vault   Goifinany,   which   conducted   a   safety  deposit  business   in   the 
baeenient   oi    the  building.      Defendant,   Paul    Schroeder,   was  vice- 
president  of   \-he  bank  and   a  director,    arid   John  T,  ^ai&iaoeer  (oritiin- 
ally  a  defendant  hut  now  deceased)    was  a  director  ui^d  its   oasnier. 

The  plaint  if  i"   corporation   engaged   in  manufacturing  woodsa 
cabinets,    conducted  its  business    xii   the  Yicinity,  was  a  depositor 
and   customer  who   in   a  few  years  purchased    about  f 100, COO  par  Talus 
of  bonds   ix.   whicii   tae  bank  was   dealing, 

January  10,    1930,   plaintiff  upon   representations  mads  by 
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Sohroed«r  and  kanuuos«r   that  th«  bank  was  In   fina   oonditloa,    ato. , 
purohaed  100   aharea  of     tha   capital    atodk  ol    tha  bank  for  42Q,b'HJ, 
Plaintiff   in  payment  gara  ita   chack  for  ^1 5,000   drawn  on    Uim  old 
bank   and  payable    to   ita  ordar,      Ihe   Cii.ack  waa   dapoaitad  and  ora4ita4 
by  tha  old  bank   to   the   acoount  of   tha  ^adiaon  ic  J^Ladzia  dal'aty  l>»^ 
pa alt   Company  upon   tha   following   day,    January  11,   19 5o,      It   alaa 
gave   Its  nota  of  $13>,!^00   to    the   old  bank  for   the  balanca.      Xne  pro- 
oeeds  of  tha  note  ware  also  deposited  to    the   credit  of  tha  Safety 
Deposit    coxupany,    and   on   Jcinaary  II,   103O,    a  carti    icate  for  100 
Shares  of  the   oapitul   atock  of  tha  old  bank  was   issued  iti   tha  nana 
of  plaintiff.      The   atock   represented  by  tliia   oartificate  was  trans- 
ferred from  a  certificate  preTiously  issued   in   tha  name  of   tha 
safety  deooelt   ooinp^ny,      A  part   of   tha  shares   of   stoojt   thus  trans- 
ferred were   issued  fornerly  to   Jennie  x.ulp,   a  sister  of  Iienjaisia 
Kulp,    chairman  of  the  board  of  directors  of   the   old  bank,      Xhia 
stock  eartlficate  was  ney^r  received  by  plaintiff,    and   tha  records 
of  the  bank   do  not    show  what  has  become  of    it. 

In    tne  latter  part   of   January   an   e:;s.aaiiner  of   the  Chicago 
Clearing  House  made   an    examination   of   the   "old  bank"   for  the  purpose 
of  asoertaining  oonditions  under  wuiai:i  a  new  bank  orgat.ized  by   a 
syndicate  migjtit  take  over  tlie  old  bank's  liabilities.      The  axa.-.  inar 
eompleted  his   examination   February  6,   195u.      februairy  S^h  a  nev 
bank  known   as  the  Madison-x  edzie  Trust  &  ^avii^gs  bank   entsred  into 
a  contract  with   the  old  bank,   under  whioh  the  deposit  liabilities 
•nd  other  neuaed  liabilities  of  the  old  bank  were  taken  over  by  the 
naw  bank.      At   the   same   timt   and  by   the   terms  of   the    sasie   contract, 
the  new  bank   took  over   all   the   assets  ol'   the   old  bank,      as   a  part 
of  this  transaction,    directors  of   tlie  old  bank  personally  dsno sited 
#1,000,000  with   the  new  bank  in  order  to   save  it  harmleas  ffaa  the 
obligations  of  tha   old  bank  which  it  Aa4  assumed,      i'he   old  bsink   on 
Pebraary  8,   1930,    thereupon   ceased   to    conduct   a  baiikiiig  business. 
It  has  not    since    resumed  business.      Defendant  Will  d,    *ade  on 
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October  2a,   1931,  wai   appointed   receiver  ol   the  old  baak  upon  ptitl* 
tlorj    ol    the   otate   auditor. 

The  note  ol'   the  plaintil'l'   coaipaiiy  was  among  the  aeeete 
tran!>ferrpd    to    the  new  bank,      hii    eiidoreeuect    tnereon   indicatee 
that   it  was   theroal'ter  negotiated  througxx   the  federal  Utttxyt  hunk 
in   Chicago,      The   dneok.   for   i$15,000  was  deposited   tc   Uie   aocouut  of 
the   Safety  Vault   company.      The  note  was  payable   to    and  dellTersA 
to   the   old  bank.      The  whole  deal    was   aatiiorized  by  oil'ioials  ol' 
that   Inetitution,      January  27,   19;iO,    a  letter   irom  i^ulp   to    ^nicage 
Clearing  House  Association   stated  that   the  bank  had  4>3, 000,000  in 
aeeete  which  were  not  liquid,      Xhe   resolution  ol    the   Loard  ol'  direo- 
tore  passed  3f'ebruaxy  8,   19  50,   preparatory   to    the   transl'er  ol'  the 
assets   ol'   the   old  bank  to   the  new,    stated   that   il   these  i3, 0^0,000 
pt  doubtful   assets  were  not   eliminated  the  result  would  be   a  sub- 
stantiaO.   impainuant   of   the   capital   stoek  of   the  bank   and  probably 
expulsion   of   the   "old  bank"   froiu   the  Guicago    Clearing  .^ouse  Associa- 
tion,     larcii   8,   193u,    plaintiff   filed  its   origixiSLL  bill,    and  April 
17,   It/ 50,    its  auiended   and   supplemental  bill,   msiking  defeiidanta 
thi»reto    the   old   and   the  new  banks,    the   Safety  deposit   eompany, 
Mammoser,    Schroeder,  Wade,    as  reoeiTer  of   tiie  old  bank,    and 
0*Connell,    as  receiver,   who   ix.   the  iiieantime  had  been  appointed  to 
liquidate   the   affairs   of  tiie  new  bank,      Plaintiff's  bill   alleged 
that  the   sale  to  it   of   tne   stock  l.i   ti;ie  old  bank  was  fraud-lent  and 
void.      Its  bill  prayed   that   Ui9  oontract  might  be  resoinded^     k«»- 
aoser  and   Sohroeder  held  personally  liable   to    tae  full    extent  lor 
ooaspiracy  and  fraud;    that   the  spl5,o00  with  interest  be  returned  and 
the  note  delivered  up   for   cancellation,   defendants   enjoined  fro» 
transferring  same,   and  that   in   tae  alteri^ative,   in   case   the  i*ote 
had  been   transferred,    tuose  t^uiity  oi    the  fraud  be  held  liatle   for 
the   cash  value   thereof  witii   interest.      r..e  bill    also   prayed  for 


c 


'io  slKlsi-'t'co  Y<^  i'^^si'xauJ'Mfi   a«v;   X«el^  sXoit*'^  sni      ,s{i3i»<f  fcio   eii;^  ■## 

•ii^    to  -i&'tiicurti   »iii   oi  x^o t&ist^&^ii  ^^k-QI  ,fc  xt»trtd9'i  b»ee'&q  wmJH 

000«C^4),£«^  »«&ii7  li   ^^xiit   ^^^.^ts    ,wea  0£ii   cy$  ;^ix«d  1)10   sifj'  'to  niiMBM 

«c[tj8  £  stf  blUQVi  ili..&&i  9iii  bstaalaul®  #ofl  rx«w  ait»si»a  lu'ttttuob  1« 

i{;IorA^cfcTq:  basi   TLasd  viU    lo  ^&;r«    l^iiqaa  i»dt  'to   iastuniMq^i   XeJt;^rUBd'«i 

>Aioo9&>^  ;»£iioi^  ^£ij;-XA«i.w  a,£$aui;iLO  «£i^   iuo^'l  "atodcf  felo*  ed#  'to  aolaLuQpK.9 

elii«l>iie't»i>  Si:si:i»fli   ,XXlcf   l»ist9ie»£(iqua   btm   b9bB»sm  Bit   ,0€9X   ^Vl 
,v,iu>q^oo  #l80Ci«l>  t;'^®'^***  ^'^    ,«j£asrf  w*ia  edJ-  Am:    bio  9di  ©*»rtf>dt 

od-  t)e<tcii<}q<{«  oescf  bjs£i  BSLlitm&ei  Bdi   al  osiw  ^xBriuoBi  a&    ,£X0aao9'd 

b*^«lLi&   XXitf  e'*Xtl;fiiXtiX%     ,aiaB«f  vau  stt;^  to  s'lLeTiA  *x{*  »*»fclwpll 

bite  j^rtoXi;kiL>«'x't  a-a^  sCn&ci  I;Xc   »iW   aX   3jl8o78  6iid     to   ^i   o;f   eX^e    »H^  t«ci# 

~ato*i     ,l>y£)aXofioi  ©cf  o-ii^ific  i)'9«>'j:Jxioc  *ii^  ,r»tiJ   t.©ic*>icf  XXid"  s^I      .jbiioir 

-sot  ia»i7L^   XXtf'l  €»iU   o;t   aXd-eiX  xLlMaoBieq,  fcX»Ji  -stftfcdonirioei  Art*  'X»8o«i 

bim  b»it%uiQi  »^  ^•»%e;}aX  ilcTiw  QOU,ax%  Biit  fiitLi    ihimi'i  tns  -^^licfasUM 

lao^'i  l>daXot^»>  Bi.ifii>ue'tai>  ,ii©X;^xXX90ft«o   lo't   qu  beiBvile-b  aioa  Bsii 

lot  fil<s&ii  fcX«ii  «cf  filjj&i't  siij  "lo  x^-f-i**"**  ofioi-^    ,X>»i'x»'.t8ii*;r*  a©»rf  bmd 


further  r^llAf.      G* Com. ell,    as  liquidator  oi    th.9  ri«w  baoJc,   fil«4  a 
eomit«rolain  oased  on  hiu   claim  tJr^at    cii*  nw  bank  was  a  ^oldsr  In 
dus   oourst  ol°   the  note   lor  ^13,5uO   und   dsimanding  Judgatsnt   against 
t)lalntil'l'   ior   ths   amount   due   tiierson  wltn   interest*      /in  order  vat 
sntered   that   plHlntlfi''s   amended   and   supple^'^eiital    bill    snould   stand 
as   an   answer   to    tne   oounterolaim*      -^efeiidants  afisvured   tins  bill. 
The   cause  was  put    at   iasus   and  relerred   to   a   speoial    commiESioner, 
Vht  made  his   report,    lindiu^  that   the   allegations  oi    the  bill    «r«r« 
•ubstantually   tme;    tixa.t   the  new   bank    took    the  not*    oaari^ed  with 
notice  by  which  the  liquidator  was  bound;    that   th«  liquidator  should 
deliver  up  and   cancel   the  n.te  i'or  ^13,500   and  that   Judgment  I'or 
$15,000  witu   Intersst   I'rom  January  10,   19  50,    siiould  be   entered 
against    tlie   uld  bank   and  Paul  A.    Soi:iroeder,  j^am-uoser  haring   ir    ths 
meantime   died*      Objeotions    to   the   report   oi'  the   special    commissioner 
wore  overruled,    and  theso  objections   stood  as  exceptions  upon   the 
hearing  before   tne   chancellor.      I'he  chancellor  overruled  the  excep- 
tions of  the   old  bank  and  Scliroeder  but   sustained   tuoee  ol'  O'Connell 
as  liquidator  trustee,    entered  Jud^^eut  on   the  oounterclaim  in   favor 
of  O'Connell    and    against  plaii.tiff  for   the   amouiit   oi    the  note  with 
interest    and   entered  jud^^ent   in  favor  of  pxaintii'l   and   aeainst    the 
old  bank  and  ochroeder  for  J|39,0d8*<i3.      Jt'rom  t^iat   decree  iSohroeder 
and   the   "old  bank"  have   appealed, 

Def endaxits   question    tae   Jud^t^ent    cn-cered  against   th«  plain- 
tiff   on   the   count erclaiin,    concendiug    taat    ine  deeree   is  erroneous 
In    thie   respect,    becaase   tue  new   baaic   (  tue  '-adison-iLsdzie   x'rust    and 
Savings  Bank)   was  not   a  bona  fide  adder  in  due   course  oi'  the  note 
for  $13,900;    that   Schroeder  being   the  person  who  obtained   tais  note 
from  plaintiff,    also  was  the   casiiier  of   tiie   old  bank,    also    casnier  of 
the  new  bank,    the  new  bank  mu8t   oe  neld  to  have   taken    the  note  with 
full   knowledge  of   its   inf in:iities.      Defendants  point   out   that   in 


*i8.tijt»8«   *r!*«t'ifiA;t  gA^i^ftfs.i^i&fe   bae   009^11$  i&'t  •*oa  »rf*  'to  saiuoo   »i/Jb 

bOBte  ftlfioiia   Ili^  iis^fiet^Inqua  ilte'JN»l>a«£ui  •'t'tXialnlci  i&iii  btiiwtm 

^isetolsairittoo   i£^0!3)q[s  &  &$  b9'n:»'t»x  bojt   «y«8i  tJd   iati  asv  8aiiA9  •10 

•rpl  *aeis-4^jxt  »a/lt  fine   Oyfi,Sl4  19^1  d#v.u  9iii   I»aiW£.  fcru  q*/  lerxX** 

-or^ost*  sif^  J^sXi'tisTo  xoll9tiiV&tis  9xiT      i,loXX#9ueiio   ''^rtJ-  9'Zo'%<»<f  i^stixa&tl 

XX«nito0'0  lo  «aoil;;r  b«ri:iJbB;f6  u«  tu^  nBb90%doSi  bsm  M^cusa  b^o  ^lii  'io  a  noli 

loviil   fli  sslslQT^tntme  axUt  flo  itufta^ift  i}»itsfa»   ^•mtwuii  toiiiX'iupll,  9m 

Ail9  »toa  titit    10  (^iSiioos  aii^  t^I  .Ttii <.jus iq  tnal^:^   boa   Xl9jnno&*0  !|« 

9cli   ieaia^a  brm    lixtfrLt^Xq    to  tor&'i  fil  ia^^stj^jL-.al  b»'^sta»  Jbon   :i9BX»taX 

i,b»lB9qti^  •rtiii  *iiaM^  JaXo"   iidi   bam 
-  ...„^,..   .^.w    w.-....,<^.  b&i'iSii.,   iaais^wt  «jti*  a«i**«i^P  a^cusbija'l;-. - 

cu^ostotta  ex  oaioai^  aiti    ijo^  ^tftbantno^    ,a>J;«Xfi'S9;fiixico  9 lit  etc,  't'iXi 

<" -^      :^-  •>       v'^r^«»j(i>ad«liMe'«  9£ii  }  ^Ond  wen  aiiJ  9ai,jtaa(i    ,taaG«9X  aJLd^  Hi 

•  vTorf  «j:-!j    m^  9K^iioo   Bi^b   al  lOblnii  9bJX  &MS11  ^  ^*^"  *'•**'   (j^o*^  «saJfc«i«i 

ton  Bid*  h^isiaJ^^tfo  oiiw  aoaiacf  arfi  -aai^d  laftootiioS  *«ii*   'OOSe&Xf.  ml 

ti  ijsifia^o   oaXfl    ,ilitecf  fcio  arf*  'J^  itfcixia*©  o**^  aewoaXa   /t'liifaiAXg  «otl 

Attn  sd'on  9ri;t   o^hjjj  ©Viui  o*  fcXari  »tf  *«««  alawcT  wart  »jct    ,i£u;{f  wen  aiii 


gn»a«  T.   M»dJt»on   &.  g:»dzie  Baurik.    269    111.    Apb>.    563,    at  pAft*   6w4 ,    U&is 
aourt   so  haXl.      That   case  vat  after  ard  r«T«r»e<l  by  Ui*  fliipraia* 
eourt   (iknaqs  ▼.   cadi  son  <fc  it.»dzl«  iiaak.   354  ill,    564)    but  net  baaauM 
of   tJiat  holding.      Xh«   a-vldeno*   inert   tended   to    ahew   tJiat    tne  aev 
bank   took   th«   aesete   of   the   old   banJc   shortly   after  maturity   mad  with 
kno'v^ledge  throu^^  Glcaeon,  vice-president  and  aana^ier  of  tkm  bond 
department  of  the  old  bank  and  a  director  oi    it,  who    ^so  beoaae  a 
direetor  of    the  new  bank.      Ihis  note  waa   executed  Jana^iry  10,   1930, 
Wat  due  00  days  after  date  with  int   rest   at   $'i.     As  a  result  of  the 
eourt  holding  the  new  bank   to  bn  a  bona  fidf  holder  of   the  nete  fer 
Talue,    the   amount   of  the   judgment  against   the  old  bank  and  S^roeder 
was  increased  by   )18,998. 56.      Defendants   are   tUerefore  vitally   af- 
feoted  by   this  provision  of  the   deeree. 

If  the  question  were  open  for  eonsideration  upon   tiiie 
record,  we  would  hold   that    the  finding  of  the  master  tnat   the  new 
bank  took   the  note  with  knowledge  was  eustained  b:    the  evi- 
denee. 

Plaintiff,   who    is   the  party  most   interested,    dees  net   com- 
ylaln  that  the  chanoeller,   oTerruilng  the  ^naeter,  nolde  the  new 
bank  to  be  a  holder  in   due  course,    und  not  only  denies  the   elaim  of 
plaintiff  to  have  the  note  returned,   ^ut   enters  judgment  agalnet 
plaintiff   for   the  full    amount  ef   it.      If  plaintiff   oemplained  w« 
would  be  inclined  now,    at  formerly,    to  hold  that   the  new  bank  took 
with  netiot.     However,   we  nust  decide  the  eaee  upon   tills  record,  not 
en  the  record  of  the  foxmer  case.     We  hold  upon   thle  record  defmd- 
ants,    themselves   tort   feaaors,    cannot  be  per::iitted   to   eoa^lain. 
The  party  wronged  doee  not  object. 
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Iha  bill   of  plaintll'l'  alleged  tiat   tlic  d«w  tnak  took  ttAm 

note  with  full  knowl^;dge  of   ta«   equities.      Defendants  toy  their 

answer  exprensly  denied  this  avexment,   and   their  answsr   contained 

no    allegation  under  which    Lhey   oan  now   uontend   to    the    contrary,    Xl&o 

bill    of   complaint   gaye   fair  notioe   ixi   this   respect   and  prayed  relief 

in   the  alternatiTS   that   if  lor   ariy  reason    tne   oourt    should  oold   tnat 

the  note  was  not   to  be   cancelled,   plaintifl  miKnt  hare  judgnent 

against   defsiidanta   for   the   lull    amount   of   the  note  with  interest. 

Koreover,   when   the  master  reported  finding    Uiat   the  new  bank  was  not 

ft  holder  in  due  course   the   defendants  filed   specific  objections  to 

that   finding.      The  objections  we^e  oTsrruled  by   the  master  but    sus* 

tained  as  exoeptions  by  tae   ciianoellor,     uaTing  taus  persuaded  the 

with 
eourt   to  hol^/them,    defendaiits  are  not  now  in   a  position   to   ask   tiiis 

court   to   reverse  the   trial    oourt  on  aocount  of  the  Tery  holding  de- 
fendants persuaded   the   court    to  maks,      Sheridan  v^    City  of   Chicago . 
175  111.    421;   People  v.    Clements.    316  111,    282;   Davis  t.    Illinoie 
Collieries  Co  oanv.    232  111.    284. 

Again   this   argument  of  defendants   is  based  upon   the  assump- 
tion  that  they  themselves  are  guilty  of  fraud  as  charged  in   the 
bill.      They  now  ask   that  knowledt^e  of  thsir   own  fraud  may  be  im- 
puted to   the  n«w  bank  to  relieve   them  from  liability  incurred  by 
reason  of  their  fraud,     Dsf oxidants   caniiot  be  peroiitted  to   take  ad- 
vantaise   of   their  own  wrongdoing,      Qolgen   v.    Cervenka.    278  111.    409; 
litblack  V.    Jj'arley.    286  111,    53o;   kuvenacht  v.    German  American  l^ank. 
212   111,    App.    63. 

The   decree   in   this   case   entered   Judgment   against  Will  H, 
Wade,    receiver  of  the  i..adieon  and  i^edzie   State  Dank,      Wade  was   ap- 
pointed receiver   of   the   old  bank  October   28,   1931.      He  had  nothing 
whatever  to   do  with   th«  transaction  of  which  plaintiff   complains, 
^"  J^ase  V.   I'adison   and  -b-edsie  Bank  we    said   it  was   tec^inically   er- 
roneous  to    enter  a  Jud^ent   against  him  and  modifisd  the  decree  by 


ioa  «aw  ^ru^d  wsa  9iiiJ-   J&^    ^^..li^^'i  aai-^m^x   r^iMaa  9iii  stilw    ^isyrosaoil 

-8i/;;   *i;d  •x<>jp.  Ill  3il*   \,d"  i)«Xj-*x'idvo  sql;»*  aaciisaldQ  exiT      .jjcibui'i  i«xll 

«iii3^  ias  o*   ncid-iso^  ja  nx  wo.i  JOii  &i«  a^i.i«Aiadt©ij   ^jEKxiiXii:  .    -  '  o 

-9.5  a^J^J^o^  x^*v  *^i*  "^0  cTiiweocrje  no  a  two©   XeiiJ  exiJ"  »«xt.vc :. 
.  pajolxfci  to  '^jtjtv  ,^y  mhii^iiSst     ,9iU-.  -o©  sij.5   b»b^-kmi»o.  cjiieLaa^ 

fi|9XiiXXI    «v  jBXYg^   ;S&S    .XXi   oXii    .g^uy^IO    ^y  pXqos'I    jXSl'    .1X1  SrTX; 

.i-dfi    ,iXI  SS8    ^'^p;sf|;.i<;,p,  jisI-xaxXXoP 
-qiixxf9a«  itiii  noqn  b9B£<i  si  aia«l>>:tel»l3  'to  ias!mi^'i&  sldi  nxa^ 

9di  ai  b»'%'XjMki  ais  iiUtsi't  'tv  xtlius^  ft»'ia  aafrX«»ea»iU  ^©iidr  tfexiJ   noi^. 

^«f  MixiiexiX  ^;^XXXc{i>XX  aoal  £:»xur  •v«ij^-z  o^  jLt^cS  wan  axiJ  c:r  bsittq 

'ba  9^t  o)  b-^isLsaQfi  so   ;^Quiac;^  £;iaal>aa'taa     •ibi^n'l  ^iaxi^  'to  Uoa^ai: 

iQOi'    .XXI  ers   .^pLtairt'^Q   .t  iiaj?Xc^>     .a"-to6a*»'i^'-  aw«  aXeAS   'io  eaA*«w; 

.H  IlXi^'  ;fsalm:si*  tamei^bul  Aata^ue  aa«iO   eXx;J  di  a^inBb  a4'X 

-q^   aa*-  sbiyS      »:is:iHd.  ai^-Jw  aisl>a./i  fcae  aouib^Ji  axi*  't^j^rrisoart   ,9l)jjW 

.irI;^ou  h  .  .     ?X   ,8S  •xacfod'oO  3i*TU<  -o   taTl^aai  £>»*nioq 

,f3fiX«Xqfiio8   rtitalalq  xloiriw  'to  nol^roj^anfiit   arf^  rftXw  o.^   o:^   isva^AXlw 

--i«   ^XX^oXmiaa^  aaw  *i  bijBs   aw  ^imtd  aX£.b»^  i-aa  noalfc^it  ^r  aa^nii  xtl 

iCd  soioafc  exi#  Jl>8X'ii£>oci  ban  s&lii  *aaie^«   Jaai%fcwt  •  ^a^aa   o*   auosaox 


•trlklng  out   the  wordf   "Will  H.   Wade,   ree«lv«r,  •     iJoticts  of  thii 
appeal  were   strred  upon  Will  H.   Wade,    recelTtr,   at  on   otner  p&rtia* 

to   th«*   reoord.      He  has  not    appeared  or  made   any  ol:1«etlon   to   th* 
judgment.      Ule   appolntiuent,    of   course,    dii  not   end   the    corporation 
oi'  which  he  was  made   reoeirer.      It   continued   as   a  Itfal    entity. 
Pillen  V.   Elmore.    861   111.    386;    U.    8.    t.   Weitzel.    246  U.    8,    583. 
If,  howtTar,    it  be   conceded   taat   the  judgment  at  to  him  was   er- 
roneous,   these  defeudantt  haTe  no    (standing   to   urge  tiiat   error   in 
this    court.        Carter  t.   Rodwald.    103  111.    351, 

Defendants  argue   that  trading  in  its  own   stoeJc  was  ultr> 
yireg.  the  powers   ol    tiae   old  bank   and   contrary   to  public  policy,    and 
that  plaintiff  may  not   reoorer  lor    that   reason.      They  oite   autnori- 
tiia   such   as  Ivnasa.,  ▼..   iitLadieon   and  li^edxie   atate  Jintilfif    354    111.    554; 
geople  v^   V/iereema  state  i>ank,i    361   111.    75;   feopl^   ex  rel.   JSdward 
J.   Barrett.   Auditor,  t.   Jt'irst  ^tate  .banlt  A  Trust  Comipany  of  oanton , 
364  111.    294;    and  People  v.    Citizens  Maiik.  of  j>urand.    275   111.    1^|ML« 
App,    159.      The   argur.ient   of  defendants   appears   to  be   that   in  making 
an   agreement   to  purchase   capital    stock  of   tii»  old  bsuak  frot^   tne   old 
bank  plaintiff  was  charged  with  notice  of   tne  law  limiting   the  pow- 
ers  of  the  bank   in   this   respect.      We   think  the   contention   is  witnout 
merit.     Aeeuming  tlio  transaction   in   its   own   capital    etock  was  uljkrs 
Tires,    oae^s   such  as   the  iin asf  and  other  cases  cited  would  not   be 
applicable.      In   the  iinasB   ease   the  plaintiff   sued  on    a   contract  oiadt 
with   the  bank  and  for   the  purpose  of  securing  a  specific  perfomano« 
of  it.      nero     the  plaintiff  rescinds  the   contract   and   sues  to   re- 
cover becauso  of   fraud  damages   amounting   to   the   consideration  which 
it    ie    alleged  was   obtained   froai   it   by   fraudulent  representations. 
Wo   do  not   understand   that    it    is   against    tho  public  policy  of   the 
State   to   permit   the   rescission   of  an  ultra  vires   contract  m&do  by  a 
corporation,   banking  or   otiierwise.      On   the    contrary  public   policy 
under  ordinary  cirouiiistancos   favors   such   a   rescission.      There   ie  no 


orii-   oi  frcl^Oftt.iTo  -^ajs  9l>i?ta  rto  fcdxesqq^   ton  ax(A  ©H     .Mooot  srfJ-  o# 
.rsa   .a  .D  D*^.?  .xss:ri:^w  ,▼  .,a.  .,13  ;6S£  .1X1  ise  .puooxa  «y  flcXliq 

,  ;xi  eox  , U:g2!6j#_jX_3jBli.:         -   ^^foo  liii* 

iix'-icfJtfjfi   »;M6  ■^i»Jf!t      .no8«ei   J«:-  cayoosi;   i-Oii  ^jBffl  Tii*nXjpXff  Jaili' 

;*^S    »XX^  ,  :.aBi%.»$jiiU  $,isj)i»iL  ^-ng  Ko&ijb^ii   «r..gs.f.p.H  »£  riowa  a*i# 

l^xawfcai   ^Isi  xs  »Ico»^  ;ev    «IiI  X5€    .alalia  t»ajci  jsfla^aiy.lW   .v  aXqoe? 
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i'woii^ivi-  el   acl^natfnoo  •ri*  iaiiiJ  sW     .d-aeqasi   ^iiii  itJt  i;n«(f  ©rf*  'to  atd 

»d"  ton  bXwow  M*io  «9e«o  tariff o  fcixe  fafinA  »fii'   6»  fioua   a*B,Eo    . gsily 

ai>i3m  i&«i*iiot)  £;<Jio  I)9ije  'i'-tlaoXjeXq  »xi#  aexio  sa^CiA  «/t*  nl      .©XcffioiXf^rq* 

0aiujiiao1:-i»«  ©i'tiosqa  s  Baiii/osa    lo  <>«or;ijj«i  »At   not   f^nc  alrusrf  sxl^t    :  iiir 
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rioijtiw  noi:i-«u:«I)iiittoo  ^AS  oi  ^alinuvam  Bd&jBiSBft  l»«»i't    to  »awjsc»©tf  i«>voo 
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question   In   this   case  of  nroteoting  tJa«  assets  oJ    tht  hank  for  th« 
tsnel'lt   of   deoositors   suoii  as   tlis  Uuprems   oourt   iound   to   sxlsi   In 
ths  iinasB   oas«.      That  and   similar  oases  are,    therei'ore,    clearly  dis- 
tlngulBhalDle.      Tne   supposed  reason  there  present   Is   entirely  absent 
here. 

Moreover,  while  the  puroh&se  el'  Its  own   stook  by   a  bank  wMA 
tradin^^   therein  may  he  ultra  vires   the  banking  corporations,  we 
know  ol'  no   case  which  holds   tnat   it   is  ultra  viree_  a  bank,    organised 
In  Illinois,    to    seftl   Ite  own   stook.      The  authoritiet   seem  to   agree 
that   a  banking   corporation  uay  lawfully   sell   its   own    capital    stock, 
and    that    it    is   immaterial  whether  in    such   a  transaction   it    acts   I'er 
itself  or  on  behalf  of  an  undisclosed  principal*      The   autaerities 
■•en  further   to  hold  that   thle  is   true   even  tnough  the   stock  nay 
have  been  unlawfully  acquired  by  the  bank,    and   that   a  purchaser  of 
its    capital    etook  from  the  bank   is  not  put   on  notice   that   the  bank 
nay  have   acquired   the    same  unlawfully.      We   tiiink  defendants  have 
misinterpreted   and  misapplied   the  law  of  ultr<»  Tires.      Zollman, 
Banks   &  Banking,   vol.    1,    aeo.    346,   page   287   and  vol.    1,    sec.    266, 
p,    344;    Opoenliei/uar  v.   iiarriman  i.at'l  -oauk  ot  xruat   oo..    35  >'ed, 
(2d)    582;    Salter  ▼.   Williams^    244  i'ed.    12(j;    /^oilman.   Banks  & 
Banking,    vol.    1,    eeo.    251,    p.    224;  Lantry  ▼.   Wallace.   97  ^ed.    365, 
Moreovtr,    there  is  abundant  authority  to   the   affect   tJiat  a  bank 
holding   auch   etoek  wnich  by  misrepresentation   or  fraud   sells   the   sane 
is  liable   for   its   tort  upon   rescission   of   the    contract  of   sale,    mxA 
that    the  doctrine  of  ultra  vires  is  no  defense  to   its  own  wrongd:»ing, 
Oppenheimer  ▼.   Harriman  iiiational  Bank  ac  Trust   ,^o. .    35  ied.    (  2d)    598; 
Jiiational   bank   .^d  ^Q'^"_q.» -._!:_ J'JLV'J J! ■    139   U.    S,    423;    Zollman,  Banks 
&  Banking.    (Perm,   iid)  ,    vol,   1,    eeo.    346,   p.    237,    and  vol.    1,    sec. 
266,   p.    ?>44;    I<ational  iiank  v.    Crra^iaa.   100   U.    3,    699,    25  j..    B,    750* 
Pronf^er  v.    Old  l.at'1  Bank,    56  Pac.    391.    20  Wash.    613;   ivyan  v.   Kt. 
Vernon  i^at'l   iiank,    206   i'ed.    452,    124   C.    C.    a.    353. 
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,  ^alat^aoiw  awro  a^i   ot   nans'ittk   cm  ai  aj?.iiy  gt;^^i;  'to  saii^^ofc  ©xit    *j8xt* 
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We  ar«  awart  that   it  has  b««n  h«ld   that  th»  ri^^tft  ol'  a 
plaJntlll'   thus   d«l'rauded  may  beeoma   •ubordlnat*   to    ^klt   rlr'hts  of 
general   cretlltort  upon   tha  insolreuoy  ol  tha   baiJc  uioless  resclssica 
in  madft  prior  to   the  insolvanoy,   but  as  plaintil'l    BUi{K«*t8  tiiat 
l»0ua  Is  not  before   this   court  at   this  tiiut,    aiid  it   saeais  irocioal 
that  a  "baxik  which,    through   ite   ollicare,   ha*  ba«n  t.'Ullty  ol'  I'raudu- 
lr;nt  praotiots,    should,   when  brou^^t    to   the  bar  oT  Justice,    plead 
for   its  general  cretiitors,     liorooTer,    the   record  here  do«s  not   ahov 
any  deposit   oreditorst      On   the   contrary  it   appears   that   all   tha 
deposit  liabilities  of   the  old  banJc  ware   asBumed  by  tha  new  bank, 
ArguBients   o'"  defendants  based  on   the  theory  that   the  transaction 
was  ul t ra  TJr^j  the  bank  are  without  merit.      In  th^ee  wa  also   in- 
clude  the    contention   of   def etidaits   that   the   eridence   does  not    nhow 
that  Majoinoeer  -dindi  Schroedar  aoted  as  agents  of  the  bank  in  tha 
transaction  by  ^vhich  its   stook  was   sold  to  plaintiff.      The  bank 
itself  was  of  ocursa  an  inTisible,    intangibla  legal   entity.     It 
could   act   only   through   its  officers   and   agents,      Shhroedar  at   this 
time  was   its   casnier.     UaHuaosar  was  its  Yioa  president   and  axacutiya 

officer,      Pladntiff  was  a  customer     of  years  in  laany  transactions 

kn  ew   its 
and  defendant^relationship   to    tne   bank   as   an   institution.      Defend- 
ants  suggest   that   tiis   stock  transferred  was  from  a  oartifioate  of 
the   safety  deposit   coiapany  and  urfc;e   that  preauiuably,    tnerafore,    tha 
transaction  was  with   that   conoem.      The  transaction  ^as   closed   it   tha 
office  of  the  baaJc,      Xhe   solicitation    tooJc  place   at   t.:e   of:"ice   of 
the  plaintiff,   but   the   evidence    shows    that   it   was  not  unusual    for 
afficars  of  the  bank  to    contact   itp    custoEiers  at    their  place  of 
business.      The  note  here  was  made  payable    to    the  ortler  of   the   eld 
bank,      l-he   check  was   also  payable   to   its  order.      There   is  no   erider^ca 
tending  to   si.ow  that  plaintiff  knew  that   tha  bank  was  abcu5   to   take 
tha    .took   to   be   transferred   to   it    from  a  certificate    star-dirg  in 

the  naiue  of   the  deposit    corapcmy.      It   doe.  nnt 

f     J*      A I   aces  not   appear   that   tha 
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ol*   tht  deposit   company  was   •rmr  luaiitloQed   tnrougiaout    th«  trauivae- 

tion,      xhe   old  taxik.  o'tiutd   ulII   th.*    Btock  ol    tne   depoait   ccvpary   And 
utad  and  ooctrolled  it,      «•   thi-  k   thera   is   eTidenoa   from  whlA   it 
oould  reasonably  ba   found   that   tnc   sal'aty   deposit    ccBpany  vaa  us*4 
by   the  old  bank   I'or  that   purpose,      iivery   cirouicetanea   in    thia    east 
tends  to   show  that  kammesar  and   Sohroeder  war*  aotin^  for  and  as 
agents  of  the  old  bank  and  had  authority  to    so   act.      Schroadar's 
own   eTldenoe   is   to   this   effect.      The  finding  of  the  decree   that   in 
naking  the   representations  Schroeder  and  kannsoeer  acted   for   the 
eld  bank  is   abundantly   sustained  by   the  evidence.     Wa  think   tnls 
court   oannot    say  that   the  finding;  Is  agilnet   the   evideiice. 

Again    the  defendants   contend   tnat  plaintiff   cannot   recorer 
for   the   reason   tliat   defendants  are  not  now  possessed  of  the   oonsld- 
eration«      They   aay  plaintiff  had   Its   election   either   to    sue    in 
tort  or  to   bring   its  actions  upon   an   Implied  a£;;reement   to   repay 
what  was  unlawfully  obtained  fro/Ji  it;    that  plaintiff   elected   to    sue 
on   the  Implied  agreement   rather  thaii   for   the   tort,    and  having   el^cttd 
to  waive   tiie   tort   and  rely  upon   the   Implied  promise    it    can  maintain 
its   action  only   against    such   of    tlie   defendantB   as   3re    encwr   to   hnre 
actually  received  and  now  ret- In   the  consideration  t^iven  by  plai   tiff. 
In   other  words,    defendants   contend  that  plaintiff   is   liait'^d   to   a 
recovery  against   such  defendemts  as  may  have  been  un^^ustly  enriched 
by  the   fraudulent   transaction.      Defendants    cite  Arnold  v.    Dcdson. 
272  111.    377;    Howard  v.    Swift.  356    111,    8C ,    with   similar   cases. 
These   cases  announce    the  generaLL    rule  of  law   that   a  plaintiff  having 
his   election  to    sue    either   in   tort   or  assumpsit  by  bringing  an   action 
in  one   form  waivee  his  right   to  maiutain  an   action  in    the  other  form. 
In  iioward  v.    i>wlft   the  jurisdiotion  of   'Jle  Probate   court  was  ic- 
Toked  to   recover  against   the    estate  of  a   iireotor  of   a   corporation 
where   the   claim  was  necessarily  in   tort,    there  being  no    showing  that 
the  director  was   enriched  by  his   raieged  wrongful   acts.      The  claim 
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waa    fllM  by   th«   truetea   in  bankruptcy  of   the   ««tate  of   th«   d«o«aa«4 
director.      Tha  court,    danylng  tha   r  i^t  of   tha   truatae   to  inaistalA 
It a   suit   in   tha  Probate    court,   pointed  out   th4t   tha  Probata   oourt 
traa  without   general   equitable  juriaAiction. 

I'hle    suit   is   in    equity.      The  bill   prays  for   gtfieral   relief. 
It   charges   a   oonapiracy  on    the  part   of  dafandonta.      liesentiaily  the 
aetlon  is  not   in  assumpsit  but   in   tort,      3ucli  a  suit  is   clearly  dis- 
tinguishable  from  oaess   such  as  Ijational   Shawiaat  hui^k  of  i^oston  v. 
Citigens  Ji^at tonal  BaiOc   of  -Boston.    287  kass,    329,   101  I*,   i!,    647,   upon 
which  defendants  rely,   but  which  was   in  fact   an   aotion   iit   law,      rhesa 
cases  have  no    application   to    an   action  of   this    c^^aracter. 

Defendants  in   their  reply  brief  say  tht^t   they   rely  upon  the 
theory  that    the   findings  of   tlae  decree   are   against   tha  mariifeat 
weight  of  the  eyidence,      A  perusal  of   their  briefs  indicates  tnat 
they  can  hardly  be   said  to   deny  that   the   representations   alleged  as 
to    the  financial    condition   oi"   the  bank  were  made,   but    they  argut 
with   Rome  degree  of  boldnase,    as    it    seems   to   ua,    t|iat    these   reore- 
aantations  ^vere  not  proved  to  be   iu  faot   false,    and  moreoTer,   that 
plaintiff   did  not    rely  upon   them.      The   evidei-.co   sno^s   that  plaintiff, 
•accept  as   it   received  inforiiiation  from  tne   representatives  oi    tha 
bank,  was  without  knowledis,a  as    to    tha  actual   financial   condition  of 
tha   cornoration   in  which  it  waa  persuaded   to    invest   its  money.      Ihe 
•fficers   and   agents   of  plaintiff  laada  no   independent   investigation. 
Thay  had  known   theae   oi'ficers   and   agsnta   of   tae   bank   for  many   years. 
The  fair  irf^renca   is   that   they   relied  upon  what  thaaa  reijreseLtc^tivee 
•  f  the  bsmk   said  to    them,      Otaerwise   it  would  ba  nacasdarj'   to   presuma 
that   thay   invested   tliis    considerable   amount   of  -ouey  without  knowing 
•ayti-.ing  about  what   tiiey  were  doing.      The  m&ster  made  no   finding  as  to 
frhather   the  bank  ^&s   in   good   .snd   sound  financial    condition   at   tha 
time  these   representations  were  mada  because,    ae   the  report    states, 
•f  the  lack  of  sufficient,    compeient  evidence  on  the  value  of  tha 
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ABflets  of  th«  barik.      The  mutter  l*ourid,  ho.v«Ter,    "thAt  I'rom  a  functia- 

Ing  Tlewpoint"   the  bank  at  the  tl«e  ol'  the  repreeentuitione  vae  liot 

in   a  good,  or  eound  condition,   i^nd   that  Uohroeder  aa   eaaxiier  wae 

apprised  of  its  major  earnings  and  loeaee   and  its  general  baeineee 

©ondition.      ihe    chaiioelior,    iu  p.rt  overruling  the  xtaeter,   I'ound  as 

%  faot   that    the  bank  was  not    in   good  or   sound  finaxicial    condition  on 

January  6,   1930,    or  January  10,   1«30,   when   these  representations  wers 

made.     We   are  disposed  to  hold   that   the   finding  of  the   chaneellsr 

in   this   respsst   is   sustained  by  th«  record.      Xne  uiaster  sxoludsd  ths 

testimony  of  iSrar  Cr*    Svranson,    an   expert   examinsr  of  11   years  sxyeri- 

ence   for  the   Chicago  Clearing  house,  who  had  laads  lOoO  bank  sxaminsp* 

.ind 
tions^ywas   employed  by  the  bank  to  msike  an  examination  of  its  as* 

SSts.      the   contract   of  -It'ebruary   3,    1930,   between   the   old   and  ths  nsv 
banks  was  based  upon   Swanson's  examination*     Us  was  afterward  put   in 
charge  of  the  liquidation  of   the  assets  of   the   old  bank,    and  he 
liquidated   assets  aggregating  #6,ouO,Ouo.      he   testified  at  length 
as   to   the  value  of   these   assets;    that  he  made   a  coiuplete  written  re- 
port  as   to   all   tlis   assets   of  the   bank,    and   tnai  he  Isft    this   report 
in   the  bank  on  Jikareh  1,   1932,  when  his   &n.ployi:ient   ceased,      Xhis  re* 
port  was   demanded  by  plaintiff  but  -ras  net  produced,      Xhereapon   the 
witness   testified  as   to   the  values,    giving  his  best   reoollcotion. 
Defsndants  aoted  on  his   report   and  on  ais  opinions,      his   reoort  was  a 
part   of   the  bank's  files   and  reoords.      Its  non*production  made   secon- 
dary evidence   adniissible,      Ws   think   the  liiaster  err^d   in    striking  tais 
•Ti<)ence  under  such   cirounistances. 

An   official    stateu.ent   by   the  officer  of   the  bank   shows   tuat 
it  had  11^3,000,000  bad  or  doubtful    aseets  which  was  more   thsui   its 
combined   o&piteJ.,    surpl  us  and  undivided  profite.      ^utm  a  bank   can 
not  be   said   to  be   in   good   condition.      The   evidence   al$o    tends   to    show 
that   from  1923   to   1929    the   dividends  paid  by   tne   old  bank   exceeded 
its   earnings  by  #724,999.      i-n  vi«-w  of   all    the  facts   disclosed  by 
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thli   rtoord   to   belieT*   that    the  bank  wa«   in   th«    condition   as   rtp- 
rettnted  at   the   tinjc   oi'  thio   traneection   with  plaintli'f  rculd   f" 
quire  a  degree  ol*  creiulity  which   this   court  does  net  pcsaebs. 
Under  the  luvs   it  was  not  nec^eeary  in  order  to  hold   delendar^te 
liable   to   prove    eoieater   on    their   part,      lone   ▼.    iiaiiey.    Stu^i-r^ 
and   Co..    286   111,    App.    169;   -t^at'l  HBuiit.  pi'  ir'awnee  ▼.   Hadjilton.    202 
111,    App,    616,    and  LfniRh  2.inc  (k  Iron  Cct  .▼.   j^oflJord^   150   U,    S, 
665*      If,   however,    it  were  neoeseary  to  prov*   eoienter  and  if  th« 
chanoellor  had   so   found,   we  would  not   on   this   record  be   able    to 
hold   the    findings   to   be   against    the  wei^it   oi    tae   eviderice, 
Paeedaoh  v.   Auw,    364   111,    491, 

The  decree  of   the  Superior   court  is  ai'flnaed, 

O'Connor,   P,    J,,   and  MaSureiy,    J,,    concur. 
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LATHAM   K.   MoGXLL, 

Appellai^t, 

▼•• 

H.    J.    COLiukAtf    &  00,    AGitJfCY 
LOAU    oOKPOiiATlOU    •%   al. 
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MR.    JaSTIUE  lUTUUKTT  BliiLIVBREi)  TUS  0PI1.IU1.   OiT   TUK    COURT. 

The  plain tifl'   brouc^^t   salt   I'or    tne   alle^ied   cocTeraxon  by 
dftfendarits   ol'  a  Judgment  not*   executed   to  uia  order  by   Jonn  u. 
Tyree,    I'or  <|f315.      There   vras   a  trial  by  the    court   and   a  ixnding  of 
not   (;;uilty  as   to  ilaoj^lng  Srotliere  Audit   oou«paay,      ab    to  -i.    J. 
Coleman   atid  Gompariy  the   courc  i^ade   a  I'inding  against    it    and 
aesessed   daoi&gee  at    Llie   euiu  oT  ^50    arid   entered   judgment   upon  both 
these   I'indinga.      The   court,   hoveyer,    in   entering  its   linding 
aK,aln8t  H.    J,    Coleman    mid  Cauipany   said   that   the  l|&0   allowed  vaa 
"for  reaeonablft  attorney's  I'ees   and  not   a  jud^ent   lor   the  loss 
or   destruction   of   tlie  note  wLile    in   tne  hands  ol  deleniact   n.    J. 
Colenan  ^c  Co.,   Inc."      Xhe  plaintil'l  has  appealed   and   contends   tiiat 
the  judgmejmt   siieuld  be   reversed  with  a  finding  of  conTerslon  and 
judgment    for  dania(;<;6B   to    the   amount   of   the   face   ol    the  note  with 
interest. 

The   eTidence   teiids   to    baow   tuat  defenaant  .i.    J.    Colanac     & 
Co.   because  n^anae^er   of   real   estate  l^roperties   for  plaintiff  about 
March  1,   1933.      At    t^iat   time   Roy  D.    iiaverstieic,   now   employed  by 
another   concern,   was   in    charge   of   defendant  ii.    J.    Colecian's  al'« 
fairs.      Plaintiff  i<.ov.ill   (a  lawyer   as  well    as  owner  of   certain 
real    estate)   luade   a  eontract  wi^h   the   Coleman   c&tnpany   to  mana^A 
some   of  Ills  properties   and   colxeot    tne    rents.      He   dealt  with 
Havers tioic,   wuo  wae    men   in   charge  of   the  ii.    J,    Colffluan   office, 
and  at   the   request   of  Haver eticlc   gave   to  nim  a  statement   as   to 
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th«   Btaridluga  al'  his   respeotlv*   tenants  witn   rererenoa    to    ch« 
parent   of   rant*      In   tliis   connection  plaintiff   informed  ^aT«ratioic 
that    ijrree,   who  was   one  ol   hie   tenants,   had   executed   tnis   Ju'^^ent 
note   on    aooount   of  rents   due   from  hia.      At    the   suggestion   of  HaTe»> 
stick  MoUill   delivered   tnie  note   to  him  and   received   the   receipt 
of    tht  ii.    J,    Coleman   Company  for   it.        J^aOill't  testLuony   is   to    th« 
effect   toat  he  never   saw   tl^ie  note  again;   never  received  stny  payitenti 
on   it   and  demanded  its   return   from  Col«aan   &  Co.    without   avail. 
Haverstiok's   testimony  was    co    the   effect    that  he   told  koGill   at 
the   time  the  note  was   delivered   to  ll.    J.    Coleirian  &  Co.    that   It 
would  he    sent   to  Hacking  Btob,    Audit   Co.    for   collection.      He 
further   testified  tnat  he    sent    the  note  hy  mail    to    that   agency. 
McGill   denies   tnat   tnere  was   any   such   conversation   and  denies 
there  was   any  agreement    tiaat   the  note   should  be    collected  by  any 
agency  other   than   ttiat   of  .i.    J.    Coleman  &  Co.      Jo-m   a,    Tyree,    the 
maker  ol    the  xiute,    testified  t^iat  it  was  fe,iven  to  iioUill   for  rent 
past   due;    that  he  had  received  a  five  day  notice,  was  e>oing  to  be 
put   out   of   the  pretuises   and  was    told   tiiat   if  ne    sieved   the  note  he 
would   "not  be  put   out    in    tne   street,*        Tyree   also   saya   that  kc- 
Gill   told  him  afterward    "to   forget    tae  note,"    and  vcGill   does  not 
deny  tiiat  he  luade   this    stateuient.      Tyree   also    testified   that  he 
owes   the   lull   amount   of   the  note,    and    tnat   a   collection   agency 
(which  one  he   does  not    eay)   made   an    inquiry  of  hia.   concerning   the 
note   about    three  weeks   after  he    signed  it.      fhe    trial   Judge   sug- 
gested  that   if  plaintiff  wiatied   to  make  Tyree   defendant,    Jud^ent 
could  be  obtained  against  him  for   the   full    amount  of   the  note,    but 
tliis   suggestion  brought  no   response   from  plaintiff.      The   appeal   is 
by   txie  plaintiff  and   is  not   Joined   in  by   either  of   the   other  de- 
feiidaiits.      Plaintiff's   complaint   is   that   there   should  be  a  finding 
that  u,    J.    Coleman  &  Co.    converted   the  note   to   its  own  use,    md 
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that  he   Bhould  hay  jud.^ent   for  the  face  ralue  of  It  with  Int'^rett. 

If  we   assume   tnere   ahpuld  hay*  been   s   finding  t>)at    the 
note  wai  o^nrerted,    the  value  oi"  the  nota  prima  f  icle  was   the  faoa 
amount   of   it  with   iut^reet.      .Amerioan  Bxpreae   Co.    r.    Parson.   44 
111,    312-316;    Hayee  v.   Maes.   Mut.   .Life   Ins.    Co..    126   111.    626-637, 
18  a,   K.    392-326;    Babcook  v.   Harrison.    310    111.    413-419,      141   :..«. 
701-704;   Mutual  Life  Ina«    Co.    ▼.    Allen.    212  111.    134,   139;    72  li.l. 
111.    202.      Howeyer,    even    if   tha   evidence   Justified   a  finding  that 
defendants    converted    the  note,    judgment    could  not  he   rendered   for 
the   amount   asked  because    the   evidence   in   the   record   shows    that    the 
note  was  Hot  worth  its   face  value.      On   the   contrary  the   evidanoa 
shows   that   at   the   time   the  note  was   ^iven    the  maker  was  unable   to 
pay  his  rer.t,   had  recived   a  five   day  notice  axiA  was   about    to  be  put 

into   the  street.      The   evidence  aleo   shows     hat  iicGlll   told  the 

it 
maker  of  the  note  to   forget  about/;^d  declined  t^   accept   the  sug- 
gestion  of  the  trial    Jur«ge  that  ha  take  a  Judtjoent   or   it   a^^ainst 
the  maker,   who  had  testified  under  oath  that  he  had  paid  no  tiling 
whatever  upon   it.      We    think  the   evider-ct   justifips  an   inferecc* 
that    the  note  was  not  worth  its   face  value,   but   on   the  contrary  waa 
worthless.      Moreover,    the  trial    court    epecifically  found   that   there 
was  no   conversion,    and   -^e  think  this  fincUni,  was  justified.      Tht 
authorities   are   to   the   effect    that    in   order   to    constitute   a   conver- 
sion  thera  must  be   some  positive   and   tortious   act,    althougn  not 
willful    or  corrupt,      Keither  negligence,    active   or  passive,    nor 
breach  of   contract,    even    thou^^h   it   resulted   in    the  loss   of   spejifio 
property,    constitute   the  wrong  of   conversion.      Burge  v.    Unglewood 
Motor  Car   .v  Garai^e  Co..    213  111.    Ap o,    35'';    Emraert  v.    unit'" A  ^Jai^  ic 
Yl-ust   Go.    of  California,    et    a.  .    67  Pao,    (2d)    963.      '^-e   are   awaxe 
that   a  conversion  aiay   consist   of   a  refusal    to    surrender   a  cii*ttal 
on   demand,      Restatecient ,    Torts.  ,    sec.    323   g,      Tliis   i?    tiie   only 
theory  upon  whioh   the   defendants   could  be  held  guilty  of   conversion 
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under    ttie   evidence   in   tAle   record.      It    ia    clt^ar,   ocv/OTb-,    U««t   XJx% 
eourt   iid  not  ■beli<iye   the   teetliiioni'  ol"  pluixitlfl'   tc    tlie   cT:  eot    that 
the  note   In    question  wae    eent    to    the   collection   a^fucy  witlioat 
hie  knovrledae   or   coneent,      MoreoTcr,   plaiiitilT 'e    ue»tiii*on>    it   con- 
tradicted  i^nd   to    cin   extent    is   incouBietu^t   witi*   tlie   testinxony  of 
the  maker  of   the  note,   who    aaye  he   receiTed  aui  iniiuiry  I'rott  a 
eolleoticn   a^^ency   oonoerriiiie.   it.     uavursticic '•  toetiiLcny  «aa   ex* 
plicit   that  he  mailed   the  note    to  ixac^in^  Bros.   Audit    coApcOiy  I'or 
collection,      xhere   is  no    teatiuony   as   to  whether   tuat   a^anoy   r«- 
eeived   or  dirt  not    receive    tue   noce,      ihe   only   evidence   tending   to 
prove   a  oonversion    is   tlxat   ol"   the  plainwiil",    aiid   this   evidenoe    is 
positively  denied  lay  haveratiok,  who   is  a  disinterestod  witness 
tnd  whose   testimony  apparei.tly   the   trial    oourt  hexieved.      T}i«  de* 
fendant    .<.oes  not    ooiupla,ii^   ol'   the  Jud^^ent   as    «:u:itered   ae,<iinst   it, 
"but    olaintii'f   complains   ;jrid   the   entr>    of  a  jud^^neiit,    for  attorney's 
fees    is  \  it'...out   evidence   in   the   rec.ru   to    support   it,      uince   th« 
plaintiff   coiiiplains  and  appeals    this   jude^uenb  will  1>«*   revttrs«A« 
Costs  will   be   taxed  against   appellant. 

O'Connor,   P.    J,,    tarid  itcburely,    J,,    concur. 
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THE  0»LAUQHLIK  COAlPAKT,    a  Corporation, 
(Plulntii'f)    Appellee, 
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VILLAGE  QW   8TIGKNET,    a  Municipal 
Corccration,   MICHAliX   J«   SlYHit,    aa  toMaX^ 
Clerk  of  Cook   County,    n.llnoiB,     'Xfi         '_, 
JUSEHi  L.    GILjL,    at  Treasurer  and  /ounty 
Collector  of  Cook  County,    11    inc 
Defendant ■. 


On  Appeal   of  THE  VIILAGE   OF   STIfKNEY, 
a  kunicipal   Corporation, 

Appelltmt. 
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IB.    JaSTICE  MATCliETT  EELI^/ERBD  THE  OPIxnIOH  OS  THB   COUi^.T. 


Taia   ie   aii   appeal  by   the   defendant  Village   froiu  a  decree 
stating   an   account   and  directing  ooapliance  with   certain  proyieione 
of   the  Local   Improvement    act.      The   cause  was  heard  upon   exceptions 
to   the  report   of  a  master,    azid  a  decree  Was  entered  granting  relief 
as  prayed,     Plaintiff's  bill  was  filed  July  25,    1935.      A  .decree   for 
an  accounting  was  entered  I^oveuiber  6,   19  35,    and  a  final   decree  was 
entered  Deceaiber  13,    1936,   nunc  pro   tunc  as   of  ikovember   25,   1936. 

The  material  facts  are  not  in  dispute.      On  October  16,    192^, 
defendant  Village  filed  a  petition  in   the  County   court  of  Cook 
county  for  the   confirmation   of  a   special   assessment.      The  proceeding 
was   docketed  as   Stickxiey  Special  Assessment  lio.    13.      An   assessmert 
role  was  filed,    and   final    judgment    entered   against   the  property 
assessed  on  April    29,    19.50,    ior   the   amount   of  #147,336,48,   payable 
in   ten  installments.      The   first   for  the   s  m  of  #16,698,65;    the    second 
and   succeeding  instalment s   for   the    su-..  of  #14,570.37   ei|ch.      The   con- 
tract was   awarded,    completed  and   accepted,   bonds   issued  in  payciont 
to   the   amount   of  1^120,900,    and  plaintiff   is   the   owner   of  all  unre- 
deemed bonds    and   coupons,      Kie  first  voucher  for  woric  done  under   the 
improveiaent  was   issued   July  15,    1930,    and   certificate  filed  in    the 
office  of   the   County   clerk  on   July   ?l ,    1930,      On  Aug-ast  18,    19  30, 
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the  olark  ol'  the  County  court  leaued  its  :rarrant  authorising  eel- 

lection  by   the  Village   collector.      The  liret   installment  bejemc 

due   January  2,   1931,    and  the   eecond   and   succeeding  installm«mte  9n 

January  2,   193^,    to   194l/,    inclusiye.      The   aoccnuiting  was  directed 

concerning  the  collections  thus  made  by  the  Tillage.      Tliere  was  a 

judgment   atia  net   the  Village   and  in   favor   ol'  plaintiff  for  the   totA 

amount  of  ^19,363.28,    composed  of  the   following   items:      (l)    An   oTer- 

drcft  upon   the  liret   installment  wiiicn  irae   illei^ally  paid   out   of 

subsequent   installtiente  of   the   assessment   on   account   of   costs   and 

expenses,    #4,764.9&.      (2)      Collections  made  by   defendant  upon   in- 

stallflients   and   applicable   to    the  payiiient   of   the  principal  of   the 

bonds  deposited  by  defendant  with  other  moneys   in    the  First  AmeTi- 

can  national  Baxilc  of  Berwyn,   which   closed   June  18,    1932,    $5,541.76. 

(3)      Amounts   collected  by   defendsuit   on   various   installments   appli- 

xable   to   the   payment   of  interest   on  bonds  held  by  plaintiff, 

$6,650,37,        (4)      Interest   on   above   items  deposited   in    said   closed 

bank   from  June   18,    1932,    at    5:?5  per  annum,   until  lioTeuiber  25,   19  36, 

13,506.17.      Total,   ^^19,363.23,    for  which   amoxint   the   decree   rer^ers 

Judgment   against   defendant  Village,      In   addition    to    this   Judgment 

the  decree  ordered  defendant   to  pay  the  plaintiff  forthwith  the 

sum  of  #8,760*70,    cash   available  and   applicable   to   the  payment   of 

of 
the  principai/bonds  held  by  plaintiff,    and  on  account  of  cash  on 

hand   and  available  and  applicable   to   the  payment   of   interest   on 
bonds  held  by  plaintiff,    14,208,32. 

The  decree  directed  tiiat   the  tillage  restore   the  overdraft 
of  $4,764,98  used  for  the  payment   of   costs   and   expenses   of  the 
proceeding  to    tne   special   assesanent   and  pay  the    same  to  plaintiff, 
and   that  upon   the  payment    thereof  it  would  have   credit   on   the   Judg- 
ment   to    that   amount.      The   decree  also    directed   that   defendant    re- 
store  to   the    special   assessment    the    sum  of   $238,61   overdraft    ccl- 
lected  on  account   applicable   to  principal   of  the   cond*  ii.   the   firet 
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inttalliaent   and  upon   so  doing  reoelvo   credit   to    that   anount  upon 
the   Jud^ent.      I/xe  decree   also   tax«d   coeta  a^^alnat   defsniajnt   anc; 
directed  the  Village   to  make   the  necessary   applioation   ;MJd  Irr/ 
aulTicieut   taxes,   pass  neceseary  ordinances  within   the   taxing 
powers  to   efl'ect   the  payment   ol'   tue  judgment   rendered  forthwith, 
and  to  lile  a  certificate  of   cost   Mzid   completion  in   the  County 
court.      The  decree  also  directed  that   tne  officials  of  the  City 
proceed  at   once   to  determine   tiae  deficiency  in   S^oecial   assessr.ent 
lio.    13,    adopt   tlxe  necessary  ordinances  and   cause  the  necescaary 
■uppleBiental  proceedings   to  be   filed  in   the  County   court   for   the 
purpose  of   extending  the   time  of  payment  of  the  special   assessment 
and  refunding  the  bonds  issued,  whet}ier  due  or  to  become  due,    and 
etherwise  eoLiply  with  the   statute  relative  to  procedure  for  the 
extension  of   tiiae  for  payment   of  installments  of   special   as^easmente 
and  refunding   securities.      The  decree   also   directed  that   theee   funds 
should  be  kept    separate   and   apart  from  other  funds  of   the  City,    ?ind 
that   all   funds  when  paid  should  be  applied  pro   rata  upon  outst«r.ding 
boi*dB   and  interest   coupons,    and  a  manorial   tU  reof   endorsed  upcr    the 
bonds  and  coupons. 

It   is   contended  in   the  first  place   that   the   decree   is   errone- 
ous in   that   it   directs   the  payuent   to  plaintiff  of  money  held  by 
defendant  applicable   to   the  payment   of  bonds  not   due,      as  already 
stated,    the   accounting  was  brouglit   down   to  include  April   5C ,   1936, 
which  was  the   close  of   the   fiscal  year   of   the  Village.      The  decree 
was  entered  Koveiuber  25,  19  36.      There  rere  moneys  on  hand  paid  to 
the   City   in  advarice  applicable   to   all  inBtallnentB,    out   of  which 
bondB  due  or  to  becoiue  due   for   the  years  1932  to  1940  were  ic  be 
paid.      Defendant   contends   that  it  was   error  for   the    court   to   decree 
that   the   entire   amount   of   cash  on  hand   thus   applicable   should  be 
paid  forthwith   to  plaintiff.      The  Villc^ge   complains   that  p^.rt   of 
this   sum  was   applicable  to  bonds  not  yet   due  and   says   taat  while   the 
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•xaot  amount   could  not  be   oomputad,    it   Approxlouited  $2700.      D«- 
fandant    BayB   triat  bonds  cot      yet   due  nay  be  paid  in   advance  onlj 
by  action   of   the  vilXage   ol'ficiale,    and  that   their  dutiet  in  tnat 
reepeot   are   discretionary  under  para^fraph  169   ot*   the  LocftX  low 
provement   aot.      (See  111.    State  Ear   otata,    1935,    ciiap.    24.)      Th« 
act  in   question  provides  that  where   there   are   eurplases   and  installs 
ments  applicable  to   bonds  not  yet  dus  the  Village  board   a^^all   giT« 
direction   to    the  treasurer   to    select  by  lot   the  bonds  ol'   sucii   ae- 
ries  3ind   in   such  amount  as   the   surplus  will  pay  and   to    call    these 
bonds  for  payment   and  give  notice  by  publication  specifying  ths 
number  of  bonds  to  be  paid  in   the  series   selected;    the  particular 
^onds   to  be   oaid,    if  full   payment   is  made,    and  if  prorated   tne 
series  on  which  partial  payiaent   is   to  be  made   ihould  be  nauied. 
After  the   call   date  interest    ceases  on   the  bonds   selected  to   the 
■mount   to  be  paid  thereon,     Ho   action  was   ta^cen  by   the  bo^rd  of 
trustees  of  defendant  Village  in    confor.aity  with  this    statute,    and 
defendant   contends   the  action  of  the   court   in  decreeing  payment   in 
advance  Oi    the   surplus  applicable  to   the  payment  of  bonds  due  Decei»- 
ber  31,   1936,    to  December,    1940,    inclusive,   was  a  usurpation  by   the 
court  of  the  discretionary  rights  of  the  board  of  trustees;    tiiat 
whether  tnese  amounts  were   to  be  paid   at   all   and  in  wnat  manner    selec- 
tion of  bonds  and  series  was  to  be  made  was  for  the  trustees  and  not 
the  court  to  decide.      It  is  argued  that  the   court   substi-.uted  its 
Judgment   for   taat   of   the  board;    that  it  had  no   jurisdiction   to 
accelerate  tie  due  dates  of  the  bonds;    that   the  prerogative  to   to   A) 
was  with  the   trustees  alone  who  were  obligited  to   act   in   tiie  c;.wj:er 
l^rovided  by  the   statute   sub.lect   to    conditions  under  yrhicii  the  bond- 
holders  took  the  bonds.      Defendant   relies  on  Hothschi^d  v.   Vij...a<ee 
ef  Calumet,    350  111.    330.   waich  is  tne  only   case   cited  in   its 
brief.      Kiat   case   does  not,   we   tiiink,    sustain   defendant's   contention. 
This  was  a  proceeding  in  .quity.      We  hold   t.;at   the   court  had  juris- 
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iiotion   to   give   this   relief  and   decree  payment   and   amplication   of 

all  money!   collected  pro   rata  upon  bonds   afjd  interest    ccupont. 

Dsfendant  practically  adiuitted   that   the   c   urt  Had  Jvrisdiction   of 

the  parties   and  oi    the    subject  matter  by   stibaitting   i'.c   aocoui.t 

ooncertiing   the    collection   of   the  moneys   in    question.      In   tns 

Bothsohild   case   the   Supreme    court    said: 

"The   theory  of   the   Statute   ie,    that   the  bonds   ieeutd 
against    each   instaliraent   oi'   'one   aeBeeaiije^it ,    toget.-er    ..itu    cue 
interest  on    them,   will   be  paid   as   the   inetallrj.ent    and   the  ir.teres^ 
on    it   are   collected. " 

Plaintiff  here  was   tiie  owner  cf  all   the   cutataxiding  bonds. 
There   could  be  no   possible   disadvaritage   to   the  Village   in  paying 
funds   on  hand   applicable   to   bonds   due   in    the   future.      On   the   con- 
trary axi   advantage  Trould   accrue   to    the   city     in    Biopping   the 
further  accrurJ.   of  interest   on    sucli  bonds   and   the   danger   that    the 
moneys  might  be  lost  by  bank  failures,    etc.      If   all    che  property 
owners,    after   the   aseessiaent  was   confirmed,   had  paid    their 
asseeements   at    once,    the  plaintiff  would  have  been  under  no   obli- 
gation  to  ""^ait   for  payment  of   its  bond*  until    Uie  bonds  ioatured* 
The   interest    stopped  when    the   assessxaent  was  paid.      It   is  apparent, 
we   think,    that    the   date  of  maturity  of   the  tends  bears  relation 
only   to    the   due   date   of   the  particular  instalimeiit   of   the   assesfimttit 
and  not    to   the  liability  of  the  Village   to    account   for  moneys   col- 
lected.     It   is   true   the    statute  prescribes   a  method  by  wnlca  the 
tXTistees  of   the  village  may  cull    these  bonds   and   apply   the   funds, 
but   that  method  is  not   exclusive  nor  do   we   think  it   can  be    said   that 
the   pction   of   the   trustees   ii.    that   respect   is  wholly  legislative   in 
clriaracter.      On   the   contrary  it    appe&js    to   be   a  purely   administrativ* 
act    '^nd   iT'widatory  in   its  nature.      Equity  having  acquired  jurisdiction 
will  not  require  the  plaintiff  to  resort   to  mandauius   to   compel   ths 
trustees   to    comply  with  paragraph  169  when    the   same    end   can   oe   ac- 
complished directly   in    an    equitable  proceeding.      Paragraph  169 
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covers  the   situation   and  e>lves  a  r's/iedy  to    co/iip«l   dlat^ibuti  ;n   In 
the    event   tne   trastees   take  no    action.      It   id  not   inteiided    *o 
cover  a  situation  where,    as  here,    the   court   ol"   eouity  has  already 
taken  Jurisdiction,      Indeed   this   seanB  to  have  been   the   construe- 
t.i-on  put  upon   tais   K.ct  by   the  oi'l'icers  ol'   the  Village,   who   t'»8- 
tii'ied  tliat    there  vere   two   dilTerent  met.iod*  of  paying  bonds  and 
interest   coupons  in    special   aseessments.      One   throu^  a  court 
order  requiring  the  payment  ol'  a  certain   acoount  upon   :.  bond  jgr^- 
r»t^,   and  the  other  through  the  action  oi   ths  Tillage  board  of 
trustees  directing  payment.      Xhe   officials  paid  bonds   and   coupons 
of  this  kind  either  upon  order  of  tne  board  or  the  order  oi   a 
court.      This   is   consistent  with   the   theory  taat  monuys   collected 
are   trust   funds  applicable  to   tne  bonds  issued   and  equity  has  juris- 
diction oi^  tiiskt  fund  to  direct  the  distribution.     Moreover,    the  de- 
fendant here,    in  keeping  its   accounts,   aiade  no    segregation  ol    the 
moneys   collected  as   against  bonds  due  and  yet   to  becocie  due.      It   is 
hardly  in   a  position  now  to    complain.        The  decree   does  not   in   this 
respeot  in  any  way  wrong  the  defendant. 

It  is  urged  the  court   erred  in  allowing  interest  upon  moneys 
lost  in  the  bank  failure  which  covered  a  perioc"  of   tims  when  ths 
money  so  lost  was  not  due  to  Dlaintiff.     We  hold  this   interest  ras 
properly  chargeable  to   the  defendant  under   section   2  of  ths  Interest 
act  as  and  for  money  had  and  received  to   the  use  of  the  plaintiff 
without  its  knowledge.     Wells  v.   Village  of  Wilmetts,   19  3  Ill.App, 
30;   Rotnsciaild  v.   Village  of  Calumet.    350   111,    330-40.      The  find- 
ings  of   tae  master  as  aoproved  by  tiie   chancellor   snow  tuat  de- 
fendant aiid  its  officials   entirely  failed  to    comply  -with   tneir 
duties   as  trustees  with  respect   to    tliese   funds.      Plaintiff  mads 
repeated  requests   to  have  the  money  collected  applied  upon  the 
Indebtedness  due   to   it.      Defendant's  officials  not   only  failed   '".o 
comply  but  mingled  the  funds   and  failed  to  keep  bocks  of   account 
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showing  the   true    eituation.      The  m-iet'^r  did  not   roooamend   the   al- 
lowance of  interest  upon    the  fundi    cuat  were  in   the  tank.      Plain- 
tiff objected   to   the  findinti     of   the  Diaeter,    and  tne  matter  ot ex- 
ruled  hit  objection,  but   the   chancellor  luatadned  Ikhie  exee.vtion 
Euid   allowed  int-reet   at   the    statutory   rate   from  June  18,   1932, 
Interest  was   allowed,    as  we  understand  it,    not  because   the  nonsy 
was  negligently  lost  in   the  bsuik  but  because  a  trustee  had  without 
warrant  held  the  money  and  refused  payuent   to   the  person   entitled. 
Upon   clear  principles  we   tnink  the   allowance  of   this  interest  wac 
Just   and  proper. 

We  are  not  impressed  by  the  contention  of  defendant  that 
the   court  by  its  decree  intruded  its  Jurisdiction  into  goTenunental 
affairs  by  interfering  with  the  discretion   of  the  municipality. 
The  direction   of  the  decree   that   the  Village  should  institute  a 
deficiency  and  refunding  proceeding  under   section   86A  of  the  Local 
Improvement   act  was  by  stipulation  of  the  parties.      In  the  reply 
brief  defendant  v/ithdraws  its  objection  thereto.      The  other  direc- 
tions of  which  defendant   complains  were  general  in  their  nature   and 
in  order  to   compel  the  execution  thereof  it  will  be  necessary  for 
plaintiff  again   to   apply  to  a  court  of  equity.     It    should  not,    in 
that   case,  be  necessary  to  begin  a  separate  proceeding.      The  defend- 
ant  re-ninds  us   tiaat,    "a  frequent  recurrence   to   the   fundamental 
principles  of  civil  government  is  absolutely  necessary  to  preserve 
the  blessings  of  liberty,"     Defendant   is  a   trustee.      Submission  by 
it   to   the  rules  applicable   to   those  who   assume  the  duties  of  such  a 
position  will  not  prove  destructive  of  fundamental   rights. 

The   Judgment  is  Just   and  is  affirmed. 

AJflRMSD. 
O'Connor,  P.    J.,   and  MoSurely,   J,,    concur. 
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BR.  PRisiDiifo  Ju&Tici;  yKiian) 

DEUVEREE  THE  OPIinOST  (F   TH3  COURT* 

J^ovember  22,  1«28,   the  parties  hereto  entered  into  a 
written  agreement  whereby  plaintiif  undertook  to  furnish  and 
maintain  an  electric  advertising  display,  lor  T^hich  defendtjit 
agreed   to  pay  $34  a  month  in  advance  during  the  life   of   th« 
agreeiaent.        Thereafter  defendant  defaulted  in  the  payaeut  of 
one  or  more   of   the  monthly  installments,  and  plaintiff  brought 
Buit  to  recover   the  installaente  due  under  the  agreement  and 
a  sum  stipulated  in  the  ocwtract  aa   d^uaages  for   the  breach 
thereof.     By  my  of   defense  there  was  a  denial  that  defendant 
owed  anything  to  pl.dntiff ,  and  he  averred    that  March  8,  1932, 
defendant  offered  to  oompromise   the  claim,  after  suit  was  insti- 
tued,  by  paying  ^^170  in  installments,  with  the  understanding  that 
when  said  amount  was  paid  plaintiff  wa*.   to  renew  the   advertising 
services;    that  ^170  was  paid  by  defendant,  and  accepted  in  full 
satisfaction  and  discharge  of  plaintiff's  claim,  but   that 
plaintiff,  neverthelees,  failed   and  refused   to  renew  the  ser- 
vices, as  agreed.     Plaintiff  replied  by  denying  that  it  had 
entered  into  any  agreement  to  release  its   cause   of  action,  and 
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alleged  that  fl70  was  reoeiT«d,  not  in  full  aatlof action  of  its 
claim  "but  in  payment  of  Berrioea  prerioualy  rendered  defaadnnt» 
and  in  addition  to  its  olalm  f or d amages  eet  forth  in  the  ocmplaint* 

Amon^;  other  grotmd   f  or  r  erereal  it   is  urged   that   the  trial 
court  prejudged    the  case  and  failed   to  conduct   the  trial  in  a  fair 
and  impartial  manner*  without  prejudice   to  plaintiff* ■  rights •  In- 
aemuch  as   the  cause  will  haye   to  he  retried^   it  would   serrc  no  os^ 
ful  purpose   to  recite   the  facts  in  detail*     It  is  ohriousf   of 
ooursof    thF^t   the  hurden  of  e  Btabliehlnc  the  plea  of  ccnprcniae  and 
satisfaction  rested  upon  defendant^  who  Interposed   the  plea*  ^erer- 
theleasy  hefore  plaintiff  had   completed  its  case   the  court   erident- 
ly  placed  upon  it   the  burden  of  dioproving  defendant's  oase  and   ser- 
iously interfered  with  the  orderly  introduction  of  evidence.  ▲  fair 
indication  of  the  attitude   of   the  court  toward  plaintiff's  claim  for 
damages  may  he  had  from  the  following  excerpt a   of    the  eridenco* 

"The  \<(ltne88:     At   the   time   the  plaintiff   elected   to  declare 
the  defendant  had  Ipreaohed  the  contract  there  was  owing  to  the 
defendant  -  ^>170  and  liqxiidated   damages* 

"The  Courts     XIo»  Ko»  you  don*t  hare   to  say  anything  about 
liquidated   damaged*    that  is  not  for  you  to  say*   that  is  for  t hi 
OoiLrt   to  say* 

"Mr*  Cahlll;     How*  mider  the   terms   of   the  oontractf  how 
much  was  due  as  liquidated   damages? 

"Tha  Court:      What  differenee  dees  it  make*  if  you  paid  it? 

"The  Witness:  That  is  rl^t*     Cult  was   started  in   the 
Circuit  Court*     He  accepted  il70  for  delinquent  installments* 

"The  Court:     lierer  mind  what  he  took  it  for* 

"**♦ 

"Tlie  Coiirtt     The  $170  settleaient  -  when  that  c  ase   Aas   dis- 
missed yoa  were   there   and  you   took   that  money  in  full  settlement, 
you   ^iidn't  hare  any  formal  release.     You  don't   suppose   people  are 
craay  enough  to  pay  ^-170  and   then  have  a  lawsuit  hanging  orer   tiiem 
to  b«   tried,  you  don't   think  the  Bian  is  insane* 

"Kr.  Cahill:     Your  Honor  may  we  decide   that  point  later? 

"The  Courts  ifOj)  we  will  decide  it  now*  If  it  is  agreed 
that  the  attorney  took  $170  from  this  defendant,  and  the  Iriwsuit 
was   then  finally  dismissed  for  want  of  prosecution,   the  Court 
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reHlizes   as   a  auitter   of  law  thrt  waB   in  full    aettleaent  of   erery- 
thin(^  whether   technically  in  that  language   or  not. 

"Mr.   Cahilli     Your  Honor  hae   the  wrong  i«preBBion.     Vo 
such  facts  like    that   occurred. 

*'The  Court!     Oh»   is  that  so?       Vallp   what  is   the  man 
paying  the  lawyer  $170  for,  what? 

"The  Courts     ISo ,  I    don*  t  rule   that   la   a  matter   of   defeas*. 
I   rule  as  a  matter  of  law,  if  as  a  matter  of  fact  the  attorney  in 
that  lav/suit  -  when  they  were   uuinci    they  must  put  all   of  their 
claims  in  one  basket  i  and  they  filed    their  lawsuit,   and,    in  their 
lawsuit   they   set  up  lic^uidated    damageo. 

«♦*♦ 

"The  Court:     I  don't  want  to  hear  anymore   alDOUt   this  matter* 
00  OM    with  your  case.       It  looks  to  me  like  a  holdup.     Oo  on* 

•>The  Court:     Let  him  put  it  in.     I  am  interested  in   the 
idea,   telling  me  a  man  has  a  lawsuit  pending,  he  pays  $170,   and  ia 
going  to  let   the  question   of  liquidated   damages   remain   over  hija 
to  be  decided,    then  he   ought   to  he    sent  to  an  insane  asylum,   that 
is  where  he   should  go.       V*hat  was  your  client's  lawyer? 

"The  Courts     One   thing  this  Court  never  tolerates  if  it 
eanp   that  is,   anything  that  looks  in  the  nature   of  a  forfeiture 
or  liquidated  damages  in   oases   of  this  kind.     Liquidate,  my  eye. 
There  is  nothing  to  liquidate,     ilobody  was  hurt,  how  ware  you 
injured? 

*(^m     Did  Mr*  Baozykowski  erer  request  the  renewal  of   the 
serrice? 

"The  Courts     He   did  not  have   to  request  it. 

"Mr.  Raczykowskis     I  hare  heard   the  letter  f rcn  Mr.   Pollach 
to  my  attorney  read  a  couple  of    times* 

"The  Courts    ^hat  do   you  want  him  to  read  it  for? 

"The  Court:     He    don't  have   to  understand  it   as  long  as  ha 
has  a  lawyer* 

"The  Court:     Finding  the  issues  for  the  defendant. 

"Mr.  Cahills     Your  Honor  - 

"The  Courts     I   do  not  want    to  hear  the  case  arguad." 
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It  eippaare  frcqa  th«  forf^oln?  quotation   that  at   tba  rmwf 
outaat*  vrhon  thn  ttrm  "llquldatad  4aaaff«fi*  was  flnt  mantlonad 
Ifey  plaintiff**  a«nna«l»   tba  trial  coturt  armounoad   that  *lt  n«T«r 
t«Israt«a  anything  in   the  nature  of  a  forfeiture  or  liqiddata^ 
daaagetf**  without  first  inv.ulrinor  into  the  nhiure  of   the  eontraet 
or  the  olrourontanoeo   of   tho  onse»  and    expreeaed   th«  opinion  th>>.i 
plaintiff's  suit  "looka   to  me  like  u  holdup*"      'iSie  Ian   antoogoiaoo 
the  doo trine  of  ll^uidr^ted  4amAg%»  voder  oertiiln  oircuMAttuuieB* 
and  it  was  inproper  for   the  court   to  deoide   the  ieene  \ioi  ore  hia 
on  hi  a  own  experienoe  instead   of  upon  the  eTidenae  whioh  pl^uiiff 
•  ought   to  adduoe  upon  the  heuriug*     It   has   Deen  fre(«uenvl/  stated 
that   "the  law  guaranteoB  to  all  a  fair  and  iayaartial  trial*  and 
eeurta  are  organized  for   the  purpose  of  aeeing  that  the  laws  ara 
administered  in  such  a  manner  that  justioe  will  'be  done  to  all** 
( Andreae  ▼•  Ketehajtt  77  111*  577*)       It  ie  fundsaental  in  our  law 
that  the   trial  judge   "should  fre?  hie  mind  from  mere  predileotioM 
of  personal  and  prirntf;  oharrtoter  whidh    Aould  prereat  hia  froa 
holding  lerel   the  sonles   of  Justioot  no  matter   *-«-*  what  may  "be   the 
•u^Jeet  of  litigation*"      (Hyatt  «a  Trial*  vol*  8*  aoo*  1001,  p* 
1027*)     The  announo«aent  in  adranoe  by  the   trial  Judge   that  he 
nerer   tolerates  anything  in   the   nature   of  n  forfeiture   or  liqui- 
dated daaagasf  without  knowing  all   the  faots   and  oirouBst'xnces 
of   the  o&aet  amounts  to  a  denial  of  Justioe*      ^ihaa  the  pronounoe- 
ttonts  hereinbefore  quoted  were  aado   plaintiff  had  «ily  be^jun  to 
adduoe   the  erideuoe   that  1%  had  ia  support  of  its  olata*  and    the 
deoioioa  was  aanifestly  reached  before  the  faots  in  the  ease  wero 
preeented   to  tbe  oourt*     The  oause  was  prejudged  and  not  deter- 
aiaed  \j  the  law  and   the  rTldenee*       If   tte  eourt  had  any  personal 
yredileotion  toward   the  suhjeot  matter  of   the  litigation  it  should 
hare   assi^ied   the  oaae  to  another  judfo  wh0  mfts  not  so  diap«aed. 
Urn  do  not  pass  upon  tl»  aerits  of  the  litigation^  ¥mt  the  c^use 


^\m 


tmlit&llh'nq  bx&sb.  efif-ct  bnlm  ©M  f^ail  fiJlifOi**!"   ®Bif>«-ft  ■"'•rf*  it^i 

wA  ir.  -l  iBtxi  mi*  \ef  ooxiay^  ...  ,.i:.o.:',r^'  sni':.      .  «      ..«! 

0j  i»r;i»«f  \X««  '>*t-fi  l*-~i^txi.«XM   »iMim  aii-iw   "<s.3€>f/  ^  »t«1;s><iFfiJtsrtC»ii  a#aMi 

•  '•■'    -■;  V    JUL  -li^d.' 
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irlll  h&Ta  to  be  rf:trl«d»        Th6xeford»   the  Judgment  of    the 

iiuperior  court  la  reyersed  aad   the  ObUite   resbzujad   «lth  dlr«otlozu 

that  It  he  tried   Gccordln^-  to   th«  law  and  the  erldenae. 

JULCaCiLiJPi'  RJUTWRSSP  AHT  CAUSE  Elflly'jriJ.l} 
uITH  BZRIiiCTIOHS, 


Soanlan  and  oulliyaiit  .TJ*,  oonour* 


«'X£r@«isoo  4»1>T,   «H£TiI£u<:  bus  xUftXosvS 


.1 


39452 


W.  H«  UlTQUDiLL,  doing  buBln«8B  ma  /     ] 

W.  R.  MITCHLILL  A  OOIEPAHY,  1     /       J 


Appellee , 


T« 


THGMAS  J.  KANE  and  KAHE  FUEL  CQICPAHK', 
a  corporation*  | 

Appellants i 


:CIPAL 
fOIRT  OF   CHICivOO. 

^91I.A.  60  7 


MR*  PRESIDINO  JUSTICI^  yHI^JID 
DSUVERSD  THa  OPIiTICN  OP  THT']  COURT. 


Plaintiff  filed  a  olaia  in  the  anmioipal  court  for  serTioee 
rendered  to  defendants  in  connection  with  a  proposed  loan  on  proper- 
ty at  1801-45  Morth  ^iShland  avenue »  Chicago»  ovmod  \>y  defendant 
Thomaa  J*  Kane*  and  imder  lease  to  defendant  Kane  fuel  Company »  a 
corporation*  The  cause  was  tried  by  the  court  vd.thout  a  Jury»  re- 
sulting in  a  finding  and  Judgment  in  fayor  of  plaintiTi  for  ^350* 
By  this  appeal  defendants  seek  to  reverse  the  judgneut* 

The  Btateoent  of  claim  alleges  in  substance  that  plaintiff 
rendered  seryices  in  suluitting  the  original  application  for  a  loan 
of  $35»OO0  to  yarlous  purchasers  of  real  estate  mortgages*  consul- 
tations -nlth  Hugh  Peterson*  C*  .•  &  7«  Coal  Company*  Bell  k   :: oiler* 
Atwill  Goal  &  Coke  Company*  and  also  the  preparation  and  su^miisBion 
of  application  to  Reconstruction  Finance  Corporation  Mortgage  Com- 
pany* preparation  and  submission  of  application  to  Recant t ruction 
Finance  Corporation  in  the  name  of  Thomas  J.  Kane,  and  submission 
of  application  to  Reconstruction  finance  Corporation  in  the  naae  o:" 
Kane  Puel  Company;  and  it  is  averred  that  the  fair  and  reasonable 
charge  for  such  services  is  $350* 

The  affidavit  of  merits  states  that  Thomad  J.  Kane  is 
one  of  the  defendants  and  the  duly  authorised  ageat  for  Kia  e 


,TKA<Ii©0  A  JLISHOTIM  .fl  .ff 


*fiaA£X9lsL  Ycf  bsxiVo    ^os«oMD  t»ii«ieve  fefijaXfte^^  £[S5©li  ai»-JC06X  is  \i 

i5    tV^QCJO^    S.Qt/i   OJttSii    ^II^d«»'ic<b    Od    3BS9X    ta&Ci/    bB£    «9IUBi2   •"&    aMMdf 

jOfloX  s  tot  fflDl*4SOxXqtJ3  Xj3«i±si:ro   sii*  sci^^iflMTua  at  asoivioe  baiai>ii»T 

-Xi/axioo   «e»8jB^:iC£X  aiaiaa   Xjiox  "io  axda&dotsHi  Haolxnr  ot  000«85f  to 

tTcaXXoS   A  XX»e  ,"?x3tBqctoO  XaoD  ."?  3&  «.    4  0  tB&tn»tt^'i  £s^  jfJlr  aiioi;f*i 

noiaaiapiire  htm  floliexsqeiq  srfiJ  osXjb  cob   ,\;«BcpBoC  saleO  A  XaoO  XXlw*A 

-«teO  9s«;Q*ioiS  nol^jsioqaoO  SDttBHii:  noiiowi^aaoo*?^  o*  floiJBoiXqqa  !• 

aoiaoy-KtaMoosH  ei^  XK»i#AOlXi^B  lo  aoiesiHrfua  fen/;  £K)i;ti«uiq©^q  «xa«q 

©Xtf^noas;:  .-.ri  ar{.i   ,-^  x-r,      -r,v?:,v^  gj-  ^^^  ^j|^     itn«q«)0  Xey^  8izs2 

♦  Oas^  at  aseX'Tida  ffsijus  lo'l  asijaeio 

eii..2  xol  j'nog,^    «--.^'o^iu^  ^c£ub  oils  baa  aissabm^sb  •di  lo  boo 
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Tu«l  Company,   a  corpora ti on.     He  dealva   that  at   tte   tlJM  plaintiff 
propoaed   to   obtain  a  loan  on  the  property,   defendants  agreed   tlHtt 
they  he  charged  for   serricee   .vhloh  plalntilf  alKht  render  In  conneo 
tlon  with  the   ohtainini^-  of  sueh  a  lo&nf   that  on  or  abowt  fe^ruary 
2«,  1»3«,  pLiintlff  propoeed   that  he  could  ohtain  a  loan  froa  the 
Reoonatruotion  Finance  Corporptiou  of  036,000,   for  whleh  he  askatf 
aa  hia  oo«pcn8ation  $1,000  if   the  loan  were  obtained i    that   defend- 
ants signed  an  application  with  the  Reconatruotion  finance  Corpor- 
ation which  Was   turned   down,  and   that   subsequently  plaintiff   induoe4 
defendants   to  sign  another  application  with  the  Reconbtruotion  7i- 
nanoe  Corporation  in   the  naae   of  Kane  Fuol  OoppaBgr,  aad  plaintiff 
agroad  before  applying  for   the  loan  th^  t  ho  would  oharce  the  cor- 
poration $1,000  for  aerTioea  if   the  loan  were   obtained i   that  defend- 
auita   signed   the  application  ae  requested  by  ploiAtifi  ,  but  after 
the   expiration  of   thirty  days  plaintiff  required   defendants   to  giro 
hiM  additional   time  ol   six  months,   to  which  defendants  did  not 
agree,   aiid    thereupon  plaintiff  refuaod   to  act  further  in  enoeaTOir* 
ing  to  procure   the  loan* 

The  sole  question  of  fact  presented  emd  ae   stated  in  tiMir 
brief  by  defendants*  is  **Whethor  plaintiff  is   to  be  paid  for  a«- 
ricea  rendered  in  trying  to  obtain  a  loan  on  defendants*   property, 
irrespeotlTO  of  whether  the  lean  ia  obtained   or  not,  or  whether  he 
is   to  "be  paid  for  Berricea  contingently  on  the  loan  beimg  obtain- 
ed***      Upon  this  queatlen  plaintiff  adduced   the  following  proof* 
Called  skE  a  wltneaa  on  his  own  behalf  plaintiff  tea ti fled 
that  ho  was  a  licensed  real  estate  broker,   engaged  im  %lM  roal 
oatato  and  mortgage  businsaa*     In  February,   1956,  Kame  called  him 
on  the  telephone,    saying  that  he  would  like   to  haro  plaintiff's 
aaBletanco  in  procuring  a  loan  on  his  property,  vhlch  consisted  of 
a  coal  yard  I   that  plaintiff   then  told  him  it  was  impossible  to  got 
a  loan  on  a  coal  yard,  inaamuoh  aa  it  was  a  single  purpose  entor- 
priao  and  loans  wore  not  made  on  that  sort  of  property,   -unleaa 


t:x3o;?    ii:..    ;:"j..   .  v^    p<3Jii!.<-f  ■:;.  flCije^iJp    »Xl>a    dxK: 

-nlf^tfo  sJJistf  ftr-.dX  arf^  m*  -^cX^n&sniiHoo  a«oivxsn  !;^q  ocf  o.*   si 

asillrfa**  "ili.-alsXq  \lad^  inra  eJfcif  ae  ««««*lw  «  a«  beXXal 

X«d^  s/f*  al  besfl^a*  inaaforttf  di«*8S  XA»t  &»uaai>ll  a  ww  ^if  ^srfi 
^'  ^'^  «W«I  «Trtf-iUTd  •aaivoiaxf^  diiJ-iS^xoa  biiiB  »#a^3» 

«'i*ii»tti^»Xq  rrad  o^r  DsCiX  feXiJCv,  f»if  jASti^  %taxs^H   ^^mtiq^nL^i  arf*  no 

-to  b^itanmv  rloMw  ,Y*Taqo:t«  aM  n©  fl»«X  ^  ^iii^aoo^q  lU  aon«*ala«a 

^^^a  0^  oXtfl.,ef,.«i  «,aw  il  «lx£  fiXoi  naxi^   ItL.nMX^^BxW   j  &x«T  X^oo  a 

"tE»5«»  aaoqxM^  i'4«niy  a  am  ii  aa  ilcxaiaaiii  ,&t*x  U*>o  b  m  naoX  a 
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there  Ib  some  dlTerBlIloatlon  of  Inf  r.Bt,"    that  Kane   then   told 
plaintiff   that  he  had  a  filling  Btatlon  on   the  north  end   of  hit 
property  and  an  InduDtrial  building  on  the   eouth  end,   and   a  ooal 
yard,  which  ^b  peraonally  owned  by  Kane  and  leaaad   to  the  Kan*  Tuel 
Coapany,   a  oorporation  owned  hy  hlB.     Plaintiff   thereupon  aaked  for 
a  Btatement  of  iuoome  and  expenses  which  was  glren  and  Bub«itted   to 
various  insurance  companioB,  all   of  whoa  refused   the  loan.     Thie  was 
reported    to  Kane  and  plaintiff   then   told  hi*  that  his   Berrices  were 
at  an  end   so  far  as  he  was  conoemodt  hut   suggested   that   the  Beoon- 
8 true ti on  finanoe  Corporation  Mortgage  Company  and   the  Reoonutruoti<m 
yinanoe  Corporation  itself  could  giro  hin  some  assistanoe,  and  he  told 
Kane,    "Well,  Ur.  Kane,  I   think  you  can  do  erery thing  for  yoturself  donn 
there  that  I    can  do  for  you*       iill  I   oan  do  is  gather   the  information 
together  and  fill  the  application  hlanh  and   do  the  v;ork,   smd   1   don*t 
see  why  you  cannot   do  that  and  saye  yourself  some  money.     Fiirthermoret 
I  hare  had  no  experience,  up  to  now,   in  making  loans  with  the  Recon- 
struction Finance  Corporation*"   and  he  said  to  Kane  that  the  Recon- 
Dtruotion  Finance  Corporation  did  not  permit  the  payment   of  oontingent 
fees,   and  referred  him  to  a  booklet  of   the  Reconstruction  Finance  Cor- 
poration setting  forth  the  provision  that   "payment   of   uonuses,   fees   or 
cojaaiBQions  for  the  purpose  of  or  in  ooniieotion  with  obtaining  loans  !■ 
prohibited."        Plaintiff   testified   that  in  response   to  these  sugeebtions 
Kane  then  said  a     "You  go  ahead  and  I  will  take  care  of  you."  Plaintiff 
secured   ^.he  applicction  blanks  from  the  Reconstruction  Finance  Corportflon 

Mortgage  Compaiiy  whJ-oh  were  prepared  and   t.ubaitte(>.  but    the  applioatioa 
ma  refused  because  it  indicated  no  existing  -dintreas-,  iLiat.Buch  as   the 
mortgage  on  Kane's  property  was  not  due  until  1G38.  PlaintiAi   8t»lu  Kane 
had  not  apprised  him  there  was  a  foreclosure  proceeding  pending*  Vttt 
w^xsn  he  subsequently  learned    these  facts  he   suggested   that    the  appli- 
cation be  amended,    showing  the  foreclosure.     The  aaended  application 


Xex/^  »as£  »iW  oJ  o©a£9x  »«» 

.  rjtfliBl^     .Mxr£  Ytf  fo»"«50   col;»Br£oqxo-    ::5   ,v;n«Ma^O 

.s^w  «#0iTrr  ^3.iJ  Kiri  bio:    nen;t   r^sHnis^lq.  bB,  "      '.**^oqeic 

_,.,.-.,  .t89S'&«-  c3n'X0oaoo  aijv?  ©if  a«  x.  9  «fi  ** 

feXo.,  Ji8  6iaou  Mi  olJ«toqwO  sorwflx'5 

mo&  'Usa-i^  (FIJI'S® V.  ■  iJO^  3(cM;t        ,  »  cM  ,XX»¥«    ,sna2 

cioi*««-£0>.  ♦i''>'^  ^»^  ***  ^^   -  **^*  ®^®^* 

-oooeg  «lt*  £[^x^-  8i5«cX  SKi3^«H  Hi   t^Ofi  laoa&i'xeqx.s  oci  bi^si  9r»d  I 

icis^aitsvDQ  to  trisM^Q  arid   imroq  ioti  bib  aoii&toqioD  toaanil  twlSoaria 

-loQ  •oiijsnx'^l  no  it  osnSsssD  09h  srf^  "io  ;t':*I:lir>cf  a  o;J  atiil  6»:£'xol9'£  ba&  %B99J. 

•so   co@l  ^a&asjm}'.!  xq  juxnnxuti  rq  orf*  Aitol  i^amoo.  nol^xioq 

ax  aeaoX  3Xiiai:s:fd"o  rfttxw  ixoi^'osiir;  o  aaoqiuq  ^di  to!  :.nolaa±«iaioo 

■•"'ff  ,"•:-■ '---^^  gnib 9-3 "'■••■"    —,"••'■-■■■•  —>.r-   ->;•  «Kj>a2Tij5s  ;^ofl  bat£ 

ao±;fjsoiXqqx!  bo5a»«R  orfT     •srtwaoXr'JTJol  9Ai  ^atvrodQ  tb^bctame  «tf  noJtJao 


was  then  Bubmltted  and  again  refuaed  by  th«  RaoonBtruotloc  Flnanoa 
Corporation  Mortgage  Co«pany»  vAio  rejected  th.e  loan  because  It  did 
not  rneet  its  reL^ulrementa •   Thereafter  plaintilf  filled  out  a  prelimi- 
nary application  with  the  ReoonBtruction  Finance  Corporhtiony  Kane 
signed  the  application  as  president  of  Kane  Fuel  Coaqpany*  azid  the 
application  was  again  subBiitted  and  refused* 

About  this  time>  plaintiff  testifiedf  he  spoke  te  KaiM»  eaj- 
ing:   "I  have  been  putting  in  a  trenendouB  amount  of  time  on  your 
affairs  I  I  have  a  secretary  to  payt  telephone  bills  to  pay*  rent  to 
pay;  you  pay  me  something  on  account*"  Plaintiff  said  that  Kane 
seemed  rather  astonished »  but  asked »  '*'Vell»  how  much  are  you  .^oiBg 
to  charge  me  for  all  this  work?"  to  which  he  repliedf  "Well,  my 
thougtMt  is»  Ur*  Kane*  tho  whole  fee  on  this  !3hould  be  somewhere 
about  f^2>000."  Kane  thought  this  wae  too  ouoht  and  plaintiff  then 
said,  "All  right,  that's  what  I  think.  How,  what  do  you  think?" 
to  which  Kane  replied,  "I  think  $l»OO0»  if  you  get  the  loan."  Plain- 
tiff said  that  he  then  told  Kane  "I  have  already  explained  to  you  a 
number  of  times  that  fees  on  government  loans  oaiuiot  be  contingent* 
This  is  a  cash  proposition*"  j\fter  some  further  converBatlon  Kane 
replied*  "all  right,  my  boy,  I  will  take  care  of  you." 

This  conversation  was  corroborated  by  Laura  Fried,  called  aa 

a  witness  on  behalf  of  plaintiff*  She  testified  that  she  overheard 

Kane  and  plaintiff  talking  about  payment  for  services  at  the  time  one 

of  the  applications  was  to  be  submitted  to  the  Recoif  truction  Flnanee 

Corporation,  and  that  plaintif  told  Kane,  "iJaturally,  there  can  be 

no  oommisslon  cha.rge,  but  there  could  be  a  charge  for  serTices  render- 

ed|"  and  that  Kane  said>  "Yes»  I  understand  that,  I  will  take  eaze  of 

you,  you  go  right  ahead  t** 

Thomas  J*  Kane,  testifying  in  his  own  behalf,  insisted*  that 

he  promised  to  pay  plaintiif  a  fee  of  ?>1,000  in  the  event  the  loan 

was  procured,  and  that  he  acceded  to  the  various  suggestiana  made 
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l»y  plaintiff  for  filing  appllcatlonB  with  the  R.oonetruotion  »in«no« 
Corporation  Ifortgagre  Company  and  tho  Reoonatruotion  yina«o«  Corpor- 
ation,  had  hia  hooks  audited  in  aocordance  with  tho  roquire»bnta   of 
tho  Reconotruotion  T  inanoe  Corporation,   and  a  surrey  made   of   th« 
property,   for  whioh  he  paid  fees  aggrecating  8<«e  $350.     He  denied 
that  he  had  agreed   to  pay  plaintiff  for  Berrioee,   except  in  the  erent 
a  loan  was  ooneuniDiated.        Hia  attorney,   7/illia«  :^hapiro,   oorrohoratod 
aoue  of  Kane* s   teetinony. 

There  was  thus  presented    to   the  court  the  siaple   (tuestion  of 
faot  as  to  whether  or  not  plaintiff  was   to  he  paid  for  his  Berrioee 
in  any  event,   or  contingently  upon  the  procuring  of  the  loan.     ¥• 
hare   examined   the  ahstract  carefully,   and  while   tho  eridence  Is   oon- 
flioting  we  oannot  say  that  the  finding  of  the  oourt  was  contraxyto 
tho  manifest  weight  of  the  eyidenoe*     It  is  undisputed   that  plaintiff 
was  requested   to  render   serrloes  for  defendants  and   that  he   spent  con- 
sideralBle  time  and  effort  in  making  applications   through  rarious   souroesf 
including  the  Reconstruction  Finance  Corporation  Mortgage  Co^Muiy  and 
the  ReconstTUotion  Finanoe  Corporation.       TTndouhtedl.v  Kane  was  f\illy 
apprised   of   the  rules   of   Ihe  Reconstruction  Finance  Corporation,  which 
prohlhit   the  payment   of   uonuses,   fees  or  cooBilSiilons  in  connection 
with  ohtaining  loaas*     It   therefore  seems  reaaonahla   to  suppose   that 
in  connection  with  these  applications  Kane  agreed  to  coBipensate  plain- 
tiff for  hi&   serrloes  without  regard   to   tJB»  suocesyful  oonsuMaatioo 

of  the  loan,  and  the  court  so  found* 
cthei 
The  onl^/'ground  urged  for  rerereal  ie  that  i»  actions  ex 

eontraotu,  when  defendants  are  sued  jointly,  plaintiff  must  prore  a 
canso  of   action  against  all  the  defendants   suedf   otherwise  he  ^11 
not  ^o  entitled  to  Judgment  against  any.       The  ericienoo  shows   that 
Mitchell's  serrices  were  at  all  times  performed  for  deftniaiite   to- 
gether,  and   that  defendant  Kane  was  president  and  sole  owner   of 
Kane  Fuel  Company,   that  he  sought  Mitchell's   serrices,   ooth  on  his 
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ami   "behalf  and  that  of  the  company*  and  that  Mitchell  rendered  »«r- 
Tic«8  for  both.   Under  the  cirouBatflUiceB  he  was  entitled  to  a  Jud^^- 
meat  against  "both  defendoats* 

The  rea8ona1»lene88  of  the  eia  sued  for  ie  not  denied  by  the 
affldarlt  of  merits,  nor  doee  the  defense  raised  in  bjoj   way  queetion 
the  reasonahlenesB  of  the  amoiuit  alloT/ed*   ..e  find  no  oonyinoing 
reason  for  reversing  the  Judgawnt  oad  It  ie  therefore  affirasd. 

Beanlan  and  3iilliTan»  JJ«,  oonour* 


«Tmjnor    ,,■",".   , it?iVj;X£»;j  bn«  Ofiiaafri; 


39300 


Oi;Ci;il  BAJlUm  JOffl.'S  aud   (BOROiL  A* 

Bates , 

Appellees t 


T. 


CQUMOHV/BALTH  IDIKCaST  CdtPASTY,   PT3BIIC 

sERVicaj  compjujy  OB'  uo} -THiiatiii  iL.:[j:i>{OiB, 

NORTffi^iN  INDIMA  PUBLIC   yi:3iVICE  COM- 
PAifT,    wl'JCTi.'nM  UNI  Til-   OALi  AllD  LLx^CTRlC 
CCMPAHT,   JAICSB  BXlfPSOif,   SItWARD  J» 
DOYLE,    8EWELL  L»   AVI2:y,   L.  E.  BLOCK, 
JOSEPH  M.   CUDAHY,   THOMAS  &•  DOJODilLLIirY , 
aOLOMOH  A*   SMtTH  and   /JSmT  H.    mTTES, 

Appellees* 


SMARD  A»  LH;&LIE,   (Interrenlng  Ptttl- 
tioner) 

Appellant* 


1^  APKii^  yP'fM 
j  JSUPSHL 


OR  COURT 


OF   COOK  GOUtfTY* 


2^1I.A.  607 


MR*   JUSTICE  SOAilLAIir  IliaiVi;RT?-D  THB  OPIiaOH  0?  TH3  COURT. 

The  Mil  of  oomplaint  as  amended  was  filed  by  coaplalnax*  s 
on  behalf  of  themselres  as  stockholder b  of  Commonwealth  Jdison 
Company  and  euoh  other  stookholders  of   said  company  aB  ml^t 
desire  to  Join  as  oomplainants  and  '*bear  their  share  of   the 
expense  of   this  litigation."     The  bill  was  brou^iht  to  have  certain 
alleged  agreements  and  practices  between  cosa&onwealth  xidison  Company, 
PulDlio  SerTice  Company  of  Uorthern  Illinois,  iforthern  Indiana  Public 
Serrioe  Company  and  Western  United   Qas  and  i^lectric  Company,  relating 
to  interchange  energy  declared  fraudulent  and  roid  as  to  OonaonweaL  fc 
Bdison  Company*     T>ie  bill  also  asks  for  an  accovmting  of  all  sums 
improperly  direrted.     The   original  bill  was  filed   on  December  13, 
1933.     The  amended  bill  was  filed  June  17,   1935,   and  the  answers 
of  -  11  of  the  defendants  were  filed   on  October  14,  1936.     On 
Septe,*er  2.  1936.  Edward  A.  Leslie,   claiming  f  own  ten  shares  .f 
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•  took  In   the  iiJdlBon  Company »   presented    to  the    trial   court    tho 

following  "Petition  for  Leare   to  Interrene**   in  the  oauaea 

"Tour  petitioner}  Tiid^ard  A*  Leallep    reepeotfully  shoibv  i 

**!•     The   orlgln&l  Bill  of  Goaplaint  in  the  a'bore   entitled 
and  numbered  oauee  was  filed   on  Daoember  13 »  1933*     Bj  leaT*  of 

court,   an   >un<;uded  Bill   of   Complaint  v/aB   filed   June   17,   1935,   and 
all  defendants  put  in   their  answere   to  eald  njsended  Bill  of  Coei- 
plaint   on  Ootoljer   11,   193r;.      On  May  14,   19^6,   an   ord«i:^*atj   ♦mtered 
"by   the   oourt  dlrectin^^    that   all  prooeedinge   thereafte^oe  had 
therein  "br,   governed  "by  the  Civil  Practice  ;.ct«     .>o  far  an   c^ui  be 
aaoertalneo  from  this  records   of   the  oourt,  no  heturing  has  been 
had   upon  acid  cauce  ,   aox    haB    &aiij   cause  been  noticed   for    trial 
in   the  manner  provided  for  by  l\ule  2;2  of   the  court* 

"a.     The  ameuJed  Bill  of  Complaint,  herelnaftar  referred 
to  as   'said  Complaint,*    sdckb i 

''A*   to  hare  certain  agreementa,  practices  said  actions  re- 
lating to  interch^mge   uuergy  ducl&;.red  fraudulent  and  roid  as  to 
Commonwealth  Edison  Company i 

**B*   to  have  certain  payments  by  said  Edison  Company  on 
account  of  demand   charges,   deficiency  in  reservR  capacity  and 
allotment  cf  genera  tin,;  station  assignments   declared  a  wrongful 
dlrorsion  and  misappropriation  of  the  funds   of  B»,ld  Edison  Companyi 

"C*   an  accountin'j  of   all  such  transactions  and   payments, 
and   deoree  for   repayment  of  all  siims  so  improperly  cirerted   and 
misappropriated; 

"D.  restraint  of  payments  by  said  Edison  Company  under 
the  agreoiaents  so  oanplaLned   of; 

"E.  restraint  of  action  agrdnst  P'^id  Sdison  Ooap:  ny   to 
enforce  payments  required  under   the  agreements   bo  canplained   of« 

"3*     Said  Complaint  was  filed  by  the  complainants   on  behalf 
of   themeelves  and   of   euoh  other   stockliolderc    n'   ij^ld  Ddicoa  Company 
as  might  desire   to  Join  therein  as  complainants  and  bear  their 
ehare   of  the  expense  of    the  litigation. 

"A.     In  and  by  Pnid  Coapl?.lnt  it  Tzas   chr.rged    that  aiillions 
of  dollars  had  been  wrongfiilly  diverted  and  misappropriated   froa 
said  lidiBon  Company  in   the  mpnner   set  out   at  len--th  in   s^al'!    "omplaint* 

A  contlnuanse  of   the  fraudulent  and  Illegal  agreements,  practices 
and   actions    so   complained    of   has  already  i  esulted  ,   and  *111   n  *i:.inue 
to  result  in   the  loss   of  many  millions  of  dollars   to  said  jkdlson 
Company,   and   the  value  of  shares   of   the  capital  stock   of   caid     cison 
Company   hue   ueen,   and  will  be,  materially  affected  by   the  vrongfUl 
dirersion  and  misappropriation  of    said  I^dison  Company*  e  Funcs   already 
aocompllbhed  ab  aforebaid   and  hereafter    io  be   accomplished   unless 
such  dirersion  and  misappropriation  be  restrained  by  the   decree  of 

this   coiirt« 

"5.     Your  Petitioner  is  informed   and  belieres   that  there  are 
held  by  about   61,000  shareholders  approximately  1,600,000  shares   of 
the  capital   fctook  of   said  5;dicon  Company.       Because   of  the  nature 
of   the   charges  made  in   the  Complaint,   the  magnitude   of    the   uiversion 
and  mlc<3ippropriation  of  funds   there  charged,   the  large  n\mber     of 
shares   of  Jidison  Cwapany  stock   outstanding,   and*    the   large  number  of 
holders   thereof,   each  of  whoa  %vill  gain  or  lose  by  the   direct  legal 
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operation  of  enj  decTee   to  I9e   entered  herelnf   It  is   of  rltel  !■- 
portanot   that    theee   prooeedlngB  be  broUtTht    to  he;j.ring  proaptl/ 
and   that   auch  of   the    ih/treholdera  of  Edlaon  Gonpany  aa  so  dealr* 
\f  enabled   to  participate   therein* 

"€•  Your  Petitioner >  lidward  A«  Leullei  Is  th«  owner  end 
holder  of  record  oi  ten  (lO)  eharee  of  the  oapltal  etook  of  sii  d 
Kdlson  Company  and  ae  such  1;^  dlr.ctly  and  rltally  Interested  In 
the  conduot   ond   outcome   of   the  proooedinge  herein* 

**?•     Your  Petitioner  doea  not  now»  nor  has  he  heretofore 
approyed   or  aoquleaoed  in  the  acta   and  dolui^s   ooKplaineu  of  in 
said  Complaint* 

"8*  Your  Petitioner  desires  to  join  a»  a  complainant  in 
this  prooecdlnr.;  and  le  willing:  to  bear  hie  pro-rati  chare  of  the 
expense   of   the   lltlsstlon  taxalBle  a^inet  the   comvlainnnte    therelnc 

'•9»     Your  ictltloner  is   c^osiroue   of  beinr  reprcsente*!   In 
these  proceedings  by  Milton  G.  Maneaee,   an  attorney  duly  lioeneed 
to  practlo*  in  Illinois* 

"Your  Petitioner   therefore  re8pectfxa.l:    prays  i 

"A*     That  he  way  be  pormittod   to  intervene  In  thia  procesd- 
Ing  and  be  Joined  as  a  complainant   therein* 

"B*     That   the  amended  Complaint  herein  stand  ae  a  complaint 
on  behalf   of  your  ietltioncr  ^.a   ruoh  adcltions^l  copiplrlnent ♦   and 
that   this  petition  stand  as  a  supplement  thereto* 

"C*     That  all  parties  defendant  be  rvquired  tu  anuv:c;   this 
petition  fis   uuch  supplement   to   the  amended  Complaint  herein,   or>  in 
the  alternatlre»    that  the  answers   of   said   deieudants    to    said   asonded 
0^p.l>?.lnt   stand  as  ansMvers   to  this  petition  ae  n  supplement   to   saL  d 
amended  Complaint* 

^D*     That  Milton  G*  LSanasse   oe  permitted    »o  file  hie   £:i;pear-> 
anoe  as  additional  counsel  for  complainants  herein*    on  behalf  of 
youx  petitioner* 

^Respectfully  CiUbaittsdi 
'':3dward  A*  Leslie 

"Petitioner 
"Milton  a*  Uanasse 
"Solicitor  for  Petitioner* 

The   trial  oourt»3n  Septewber  21,   19?e»   d-'-nled    the  motion  of  Taslie 
for  leave   to  file  his  petition  upon  the  ground?    "that  the  "bill  of 
complaint  herein  as   ?uaendocl   In  filed   on  "behrlf  of  ftll   stockhoioore 
cf  GonaaouAeja.  th  SSdison  woapany  and   that  In  end  by  said  petition 
for  leave  to  intervene   said  BJdvrard  A.  Leslie   asks   for  no  other  or 

further  rallef   than  is   sought  in  and  by  said  bill  of  caiq>laiJit 
Bu  amend  "ad.  •     Lfislio  appeals  fran  that  order* 

Appellant  contends  that  he  was  entitled  to  interrwie  sad 
join  as  a  complainant  and  that   the   trial  court  erred  in  entering 
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the   order  In   question,      rhere  lo  no  aicrlt  in   thle  appeal.     The 
eettlRd   rule  ot   l&w  In  thlt   otate  is  that  InterTentlon  la  a  satk  r 
within   the  sound  dinoretion   ol'   the  trial  court  and  we  certalal/ 
eannot  hold,   under   the  inetnnt  record,   the t   the    trial  court  abused 
Its  dlBoretlon  in  denying  appellant's  motion.      Appellant  concedee 
"that  no  further  or  othei    idief  as   ugbinst  the   ocfeadants   eaif 
1>7  the  petition  lor  Intervention  than  is  prayed  for  Vy  tlu  aiMnded 
hill  of  oQmpl.Hiut.**     He  furt}ier  oonoedas   that  his  petition  does  not 
charge  oollusion  hatween   the  partlea  and   does  not   set  up  any  facts 
which  v/ould   Mti.rrant   the  oonnluHlon   thuX   the   stookholderc  of   tee 
Sdison  ao«ir'\'^y  'Jtere  rot  fairly,  hon'  Btly  end  adequately  represented 
hy  coaplalnante  and   their  attorneys*       Appellant  owned   ten  shares 
in  the  EdlBon  Coiapany  and    there  were  approxiaiately  1»  600^000  shartt 
outPtuuUnc  »,t  the   time  of  the  filing  of  his  petition,   so  that  the 
intsrest   that  he  would  hare  In  any  recorery  which  Bight  he  had  in 
this  cause  for   the  hen':^flt   of   the  corporation  would  he  practically 
nesillgfible.     Appellant  argues   that  the  ninended  hill  Inrlted   other 
stockholders  of    the  :<]dlson  Company  to  join  as   complainants  and   there- 
fore appellant  had   the  right   to  accept  the  InTltation   to  hec<mie  en 
additional  complainant*   The  hill  invited   other  stockholders   of    the 
Company  to  join  as  complainants  provided   they  would   ""bear  their 
share     of   the  expense   of    this  litigation."     Appellant,  in  hio  peti- 
tion, merely  offered   to   "hear  his  pro  rata  share   of   the  expense   <£ 
the  litigation  taxahle  against  the  complainants •• 

The  order   of   the  Superior  court  of  Ooolc  county  of  ^epteabt* 

21 »  l'^369  is  affirmed* 

OKUusK  Oi    ^PTSlfflSB  21,   1936,   A??ISSr3D% 

Frlcjnd,  P.   J.,   and  iivaiiv&n,   J.,   concur. 
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SIXTY-FIRET  AUD  CAUJU^T  XPARTiLSSTti 


JO&LPH  WOO  and  C]L\iaiK&  USU 

ivpp«llant 


f     '  fe91  I.A.  607' 


Iffi.  JUbllCS  QGMLAil  DLLIViiRisa>;  Tlfii   OPUriQU  OB'    THp.  COUhT. 

On  July  S2,  1936»   oi::ty-Plrst  and  Csiluiiiet  Apartinsnts,  Inc.» 

of  clala 
appellee   (hereinafter   oalleO  plaintiff),   filed  its   etatefflci^lna 

forcl'ble  detainer  suit,   in  which  It  r,lleged   that  it  wrb  entitled  t« 
the  possesBion  of  Apartment  #2-A  at   6109  Oelxjunet  e.renue,  Chicr^.T©, 
Illiiioic,   tocether  with  all  appurtensncec   thereto,     Joseph     co  and 
Chaxles  Lee,   appellants    (hereinafter  caJLled   defendant* },  were  per- 
sonally served   v«ith  oummons   on  July  23,  1336.     Defend&nte  concede 
that  when  the   c£tic  wae   called  for   trial,   on  July  2C,   1936,    they 
failed   to  appear,   and  a  judgnant  was    then  entexsd    that  plsdntirf 
haT«  and  recOTer  frcm  defendants   the  poseesoion  of   the  pTeaiaee  and 
that  m  Tirrit  of  rsEtitution  issue   therefor.     Ob  5epte«*er  21,   1936» 
defendants  filed  a  petition  in  the  nature   of  a  ^.Tit  of   error  cor— 
no]olBj  rerlfied  ^y  Too,   defendant,   ^vhioh  ^.lieges   th^t   on  July  1'=', 

i92;6,  fe  landlord*  B  fire  days' notice  was  serred  upon  thmil  that  on 
July  22,  1936,  a  suit  for  possession  was  Instituted  a^-inst  the* 
for  the  possession  of  the  premises  located  at  6109  Galuaet  Arenue, 
ChicaGO,  Illinois,  in  the  name  of  the  61st  and  3alu«et  Apartments, 
Inc%,c5a3«  srumhcr  3500649;  that  the  fire  daye'  notice  was  serred  by 
Bel«  and  Southman  Ine.,  real  estate  agents  of  plaintiff  J  that  said 
suit  was  signed  V  the  law  firm  of  Daria  *  St.  George,  and  sworn  to 
^y  one  latchel  P.  Ws,   that  whon  the   -petitioners,  were  serred 
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wlth  Bummons  in  the  forcible  detainer  suit,  ..oo  appeared  at  th« 

office  of  3elz  and  Southaan  Ino.»  from  whom  defendixate  had  ren'^ed 

the  apartment »  "showed  the  Bummona  he  had  reoeired  to  a  yotou  mmn. 

in  ^^ 

i»ho  is^the  employ  of  the  real  estate  agents,  Selz  and  SouthMoi  Inc., 

Gtatinfi  that  he  did  not  owe  any  rent  and  held  a  receipt  for  rent  paid 
up  to  and  including  July  25,  1936,  and  was  told  by  the  young  man  la 
the  office  that  an  error  had  been  made  and  that  he  need  not  appear 
in  court  on  the  day  set,  namely  July  28,  193C,  and  that  the  matter 
would  ho  taken  care  of i  ***  that  not  regarding  the  fact  that  no  rent 
vas  due,  a  Judgment  was  entered  in  said  cause  and  that  on  .^gust  4, 
1936,  a  writ  of  restitution  ***   was  issued  out  of  this  court,  end  by 
Tirtue  of  said  writ  the  bailiff  at   th«  municipal  Geitrt  of  Chioaco,  by 
his  deyutiea,  appeared  at  the  premises  occupied  by  your  petitioners, 
forced  an  entranoe  through  a  window,  awakened  your  petitioners,  Charles 
Lee,  who  was  asleep  in  the  said  apartment  and  remored  all  of  the  goods 
and  chattels  belonging  to  your  petitioners,  with  great  force  and  rio- 
lenee,  and  placed  them  in  the  street}  **»   that  on  July  7,  1936,  thsy 
had  paid  their  rent  for  the  month  of  July  1936,  up  to  and  including 
July  25,  193d  at  the  office  of  the  real  estate  agents  i^elz  &  Soutlauai 
Ino*,  and  hold  their  receipt  therefor,  copy  of  which  is  hereto  attached 
and  made  a  part  hereof,  the  original  of  which  will  be  produced  in  court 
upon  a  hearing  of  this  petition.  Your  petitioners  further  represent 
***  that  they  did  not  owe  any  rent  on  the  day  the  landlord's  fire  day 
notice  was  served  upon  them,  nor  did  they  owe  any  rent  on  the  date  the 
said  summons  was  serred  upon  them,  on  July  23,  1936 j  **»  that  on  ..ugust 
7,  1936,  Joseph  Woo  appeared  at  the  office  of  the  agents,  Sels  k   oouth- 
man  Ino*  and  tendered  his  august  rent  for  said  premises  in  the  svb  of 
$27«50,  which  was  refused,  but  that  no  notification  or  information 
was  giren  him  of  any  court  proceedings,  as  set  out  aboye,  were  pend- 
ing, and  had  not  taken  care  of  by  them,  the  said  agents,  Sel«  &  South- 
Ine«  or  that  Judgment  had  been  entered  thereon.  Tour  petitioners 


li 
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bQiii^r  bad  Bisuiba&teb  acifeJ  mo^I  t.«wil  iaMKi;t«oa  bm  aXae  to  »oxl^o 
fexjaq^asx  lol  ;rqlsD0t  «   5I»jr{  fenjss  *I3<»1  xm  3*»  *<»«  ^^ii^  •^'  *^^*  i«i*s^a 

-m4^^. -tM  a.-rj   .:•?•.,-'.•$   ■■.fi?-   ,S£€I  «SS  •?I«T,  icX»iH»a  *»»©  x^b  9d^  no  ixtfOQ  at 

*,^:,\..  .....     ......    .    .....   ..-.    ^iitJtfeTC£^©'a:  ton  i.sdi  *•**   \1o   aiso  isaafci*   »flr  Mtfov 

X&di   «$£©I   t';'  ■^XwX,  ua©  ismU  ,.'9siE*e  ®iLt  fix.  fa»rli  •   tsoaeX 

,,£Li:£ii}Xcx:ii  ^oa  0^  ^  (i^SOX  yXi^I^  '£o  .cfv'-nojsr  nd;^  roJ.  ia»r  it^e^di  bJMi  bad 

i.'^rMttTQdi  j5  «i;X»«i  a;j£tegfi  »*.«««©  Xii9^  aii^   'i©   ©oiiltljo   &di   #»  dC^X   «6S  ^XtfTi 

;trci;e»  Hi  b»OJffb0«q:  »«r  IXlw  ifoi^lw  ^o  XBitir^i'seQ  9di   ,lo*i>t«ii  d'i-sq  ©  9ft««  btm 

X^:-'  -■•^'"    a'b^oXfcftsX  ®ilt  ■^^:??i  ^-^'  .   .^n  -^oe  ©v.-'o  ion  blh  ■%'^rti   i  niii  *^'* 

'■■'■■':-  :■>*   "K'   ♦■-•■•-•♦■•  t^yus  ®wo   ....  •r'Oxx  ,fsisi.i:i;J  aoqv   ■"^-.r--.-i 

-iTlJif:  t  ;Jr- ■■:;■■  •,  "■^■>n    -■;■,■'•    :^      &9T!jBoqqB    0)C>':V  XfqsaOv    «®£c'...    t. 

■is  iiua  oi:.:      .'    <;ioaJjei3'xci  .'•jl.'..'ti  iQ-r  la-i'i  i!iu:^mx  ettd  feexsJbnyi  bxu'.  •o«I  obm 

-bfiai  a-iow  tovotf.o  ^iro  ias  »«  taaja^fe*©oo^  jxwa©  xus  "io  mid  sx&vi^  a^w 
--dikro:.  A  fiX«o*  <eit*ct9aB  ^ijsa  ©rf*   tKeili  x:tf  lo  »'j:.3o  a»3Ls^  *«imb  fejoii  feii&  tgai 
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now  invoke   the  Jurlediotlon  of   thla  court,   conferred  on  It  under 
section  72  of   the  Jfew  Praotioe    vet  ¥y  this  petition  in   the  nature 
of  a  wit   of  error  ooran  nobis,    on   the  followlnr  grounds  t     1:  That 
no  rent  was   due   the   said   plaintiff   61st  and  Caliowt  Apartsents,   Iuo» 
on  July  15,   1936»  when  the  landlord* a  fire   day  notice  was   serred  upon 
thAM*     2 1     That  no  rent  was  due   the  plaintiff   on  July  23,  1936  when 
Jud0Bent  Was   entered   on  the  forcible   detainer  suit  filed  herein*     3i 
That   relying  on  the  fact  that   they  owed  no  rent  at   the   time   they  were 
eerred  with  eiunmons  in   the  action  of  forcible  detainer   they  relied   on 
the  representation  of  the  agent,  Selz  &  Jouthaan  Ino«   and  did  not 
appear  in  court  in  response   to  said   Bumnoas   and  w«r«  guilty  of  no 
negligence  as  a  matter   of  fact*     4t     That   the  fact  that    they  owvd  no 
rent  at   the  time  Judgnent  for  poseessian  was   entered  was  imknown  to 
the  trial  judge  at  the  tine  of   the  entry  of   the  Judgment,  which  fact, 
if  known  to  the  court  would  hare  prevent ed  it  fro«  entering  the  Judg- 
ment for  possession*      therefore  under   the  powers  conferred   on  this 
oourt  by  Section  89  of   the  Practice  Act  of   this  state,  your  petitioneri 
prsy  that   the  finding,  judgment  and  order  for  a  writ  of  restitution 
and   the  writ  of    restitution  issued  herein  be  vacated   and   set  aside  and 
held  for  naught,  a  new  trial  ordered  by  this  oourt  and  a  hearing  may 
be  had  on  the  matters  and   things  j   that  all  eriars  of  fact  may  be 
corrected  and  justice  done*''     PlainUffs  motion   to  dismiss  the 
petition  was  allowed  and  defendants  have  appealed  from  the   order  dis- 
missing their  petition* 

Defendants  oootend   that    the  court  erreJ  in  die»i8sing  their 
petition  l,ecau»e   "fro.  an  exMldnation  of    thl.  petltl«l  It  rtll  *• 
noted  that  it  had  a  tendenoy  to  charge   that  V  oextaln  false  and 
fr.udux.nt  «,r=..nt.tlone  of  the  appeXl.e-plaintlff  to  thed^«.*- 
„»e.   throne  ite  amenta,    the  petitionees  ««  indeed   to  re-^^«. 

.  on  the  da,  of  the  trial  of  this  oa«..  thereby  sufferm, 
fro.  court  on  the  day  __^^^^  ^^^^,^ 

a  default  Jud^t  for  poss.s.l«.  and  eoste 


)\ 
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sldi  no  bn'ztnJjmo  a'i:»woq  s&i  'ii>bmj  e^al9i»tf.      •^(OluSSsaOQ  teoI  iama 

ba&  ©foifse  *oe  fefss  b0i&i>B^  9<l  tiisn^d  hsa^si  ««iiJtf*W8»r   !»  ilW  odi  baa 

.Jim.  -^taixMrni  «  i^m  i%m&  5 ids  x<t  bn^i&ine  Islti  «'9ia  .    f.     ..>»ix  lof  bX«ri 

©«f  T&satt  *a«t  to  ai«rT*  xXfi  t^fii  4«s«ixfi   bo*;  a^»i*ja«  »tf^  m  htui  dtf 

Oil*  daimu  .  niiictlfil^     •♦©cob  soic^airt  fe«®  bs^^oo-rxoo 
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Shem,   without  an  opportunity   to  be  heard."     Defwidanta  conoed* 
that   the  writ  will  not  be  used   to  aid  a  party* 8   own  negligence 
(see  MoCord  r.  Brlgge  ft  TurlYaa,   333  111.  168,   167,   and  CraMT  r. 
Commercial  Men«B   ABfloolation.   260  lU.  516),  but    they  argue   that 
the  petition  makee   out  a  priaa  faole   showing  that   they  were  not 
negligent  in  protecting  their  ri^hta. 

Plaintiff  raises   three  points  in  support  of   its  crmtentioi 
that   the  Judgment  should  ¥«affixaed*  We  need  notice  Vut  0(n«» 

Tiz.,   "The  writ  will  not  be  used   to  aid  a  party^s  own  negligenoe." 
This  contention  aust  be   sustained.     The  petition  recites   that   tte 
bailiff,    on  August  4,  1936,  by  rirtue   of   the  writ   of  re8tituti«i 
that  issued  out  of  the  court,    "appeared  at   the  premises   occupied 
by  your  petitioners,  forced   an  entrance  through  a  tdndow,  awakened 
your  petitioners,  Oharles  Lee,  who  was  asleep  in  the   Bald  apartaent 
and  remored  all  of  the  goods  and  chattels  belonging  to  your  peti- 
tioners, with  great  force  and  yiolenoe,   and  placed    then  in  the 
street."      This  alleged   action  of   the  bailiff   took  place   seren  days 
after   the  date   of    the   entry  of   the  Judgment  and   at  a  time  when 
twenty-three  days  of  the   thirty  days'   i>eriod  provided  by  the   statute 
in  vdxich  the  Judgment  and  the  default  of  the  defendants  mifcht  hare 
"been  set  aside,  still  remained,  yet  defendants  failed    to  tiJce  advan- 
tage of  the   statutory  provision.     The  instant  petition  was  not  filed 

t# 
until  September  21»  1936,   and  no  facts  are   set  up  in  It^explain  th» 

delay.     As  our  Supreme  court  has  repeatedly  saidp  a  petition  in 
the  nature  of  error  coram  nobis  is  not  intended  to  relieve  a  party 
frcift  his   own  mistake  or  negllgenee. 

The  Judgment  of   the  Municipal  court  of  Chicago  is  affirmed. 

JUrOIBKr  AFFIRMED* 
Friend,  P«  J«»   and   Sullivan,  J.,  concur* 
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MR*   JUSTICi^  ECAifLAH  DELIVauJD  THE  OPIiflQfcl  Ct'   TE  COUitX. 


Tlio  People  of   the  otate   of  Illlnole  are  here  asking  to 
hare  rerleved  a  Judgment  of   the  Municipal  court  of  Chloaro  entered 
Deoeoiber  24 >  1936* 

On  reoeis'bor  3>   193€>  an  infomatian  was  filed   against 

defendsmtt   Steve   Gk>da»   charging  that   on  leceajber  1,   1936,  in  the 

City  of  Chioago,  County  of  Cook»   and  State  of  Illinois,  he   "did 

steal  take  and  carry  away  one  Pay  check  made  out  to  Hex  ICartin," 

contrary  to  the  Statute,  etc*   On  Eecemher  3»  1936,  there  mis 

entered,  by  Judge  Sdelman,  a  judgment  in  the  cause,  vthich  eentains, 

inter  aliat  the  foil owing s 

"Defendant  arraigned  pleads  gxiilty  in  Banner  and  foi»  as 
charged  in  the  information,  and  the  Court  haring  fully  adrised  the 
defendant  of  his  legal  rights  and  explained  the  consequences  of 
entering  his  plea  of  guilty,  including  his  right  to  a  jury  trial 
and  extent  of  penalty,  and  the  defendant  persisting  in  said  plea 
of  guilty,  the  said  plua  of  guilty  is  receired  and  recorded  and  the 
Court  examined  witneBses  f,s  to  aggraration  and  micigcttioa  of  said 
offense.  Value  of  property  Mght  Dollars* 

"The  £.t&te*s  Attorney  now  here  moves  the  Court  for  final 
Judgment  on  the  plea  of  guilty  herein,  said  people  hein«;  represented 
her*  hy  the  £t€.te*e  ..ttomey  and  said  defendant  being  present  in  hia 
own  proper  person  as  well  as  represented  "by  counsel,  and  not  saying 
anything  further  why  the  judgment  oi  the  court  shotild  not  now  be 
pronourioed  against  hia  on  the  plea  of  guilty  entered  in  this  cause, 
the  Court  finds  that  it  has  jurisdiotion  of  the  subject  matter  of 
this  cause  and  of  the  parties  hereto,  and  it  is  considered  and  ad- 
Judged  by  the  court  that  said  defendant  ie  guilty  of  the  criminal 
offense  ol  steal  take  and  osorry  away  one  oheok  Tf-lue  of  Li^t 
Dollars  on  said  plea  of  guilty*" 
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The  Judgment  also   showe   th«  8«nt«no«»  tIz.,    that  defendant  ^e  con- 
fined at  la'bor  in   the  Houee   of  Correotlon  of   %hm  City  of  ChloaP'O  for 
the   term  of  ninety  daya,   and   to  pay  a  fine  of   noe  dollar.   X«fen»*.^>nt 
urae  oommittecl   to  the  Houee   of  Correction  and  after  he  had  eerred 
twaaaty-two  days  of   the   eentenoe  and  while  he  was    atill  confined   there 
a  verified   "pet.ltion  in  the  nature  of  a  wTlt  of  error  corga  noMi* 
waB  filed  in  ovld  court   on  r'eceHfcfir  23,   1938*     The  petition*   onj  ttln^ 
the  formal  partfi*  alleges i 

"Yotir  petitioner  further  respectfully  reprcaentR  unto  yotur 
Honor  that  he  was  arrested  at  the   tine  without  any  warning  whatso- 
ever and  without  any  vavrpnt  iesued  againr-t  him  and  was  not  rolo^-Bed 
upon  hallf  nor  did  he  have  any  opportunity  to  employ  couneel  to 
properly  prepare  his  defense  hefore  he  was   tried  upon  the  charge 
offered  against  him. 

"Yourpetitloneor  respectfully  represents  unto  your  Honor  that 
he  is  ahaolutely  innocent  of  the  charge  placed  again at  hia  and  upon 
whioh  he  was  found   {^ilty." 

On  the  saow  date  Judge  iiidelaan  entered   an  order   ''that  defendant    <teve 
Goda  he  hroucht  from  the  House  of  Correction  before  Branch  Court  So» 
16  located  at  Boob  1114  City  Hall*  Ohioago»   Illinois »   at  9:30  o* clock 
A*  M«  on  the  24th  day  of  DeoeBlier  1956  to  appear  at  a  hearing  on  a 
petition  for  a  new  trial  under  Beotion  72  of   the  Civil  Praotioe  .'^t**' 
At  the   SEime   time  Judge  Edelman  entered  an  order  upon  the  ouperlnten- 
dent   of   the  House  of   Gcrrection  to  produce   the  defendant  in  coxirt   on 
reoeaibor   24»  1936,   at  9j30  a«  u«  ^  upon  a  hearing  "upon  the  verified 
petition  of   the  defendant*   3teve   Groda»   in  support   of   their  motion  for 
a  correction  of   errors    that  intervened  in  the   trial  and  proceedings 
had  "before   this  Court   on  Decemher  3,   1936."     Cn  the   same  day  the 
state*  e  attorney  filed  a  motion  to  dismiss  defendant's  petition  upon 
a  numher  of  grounds.     '  e  need  mention  hut  four?      (a)   That  the  peti- 
tion Virus  insufficient  as  it  did  not  state  facts,  hut  mere  conolusions. 
(h)   That  no  facts  are  alleged   to  show  that  defendant  was  prevented  fro« 
presenting  his   defense  hy  duress,  fraud,   excusable  mistiike   or  Ifncranoe. 
(o)  that  the  petition  does  not  allege  facts  from  %vhich  it  could  he  In- 
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f erred   that  the  testimony  of  now  wltnosooc*  upon  another  hearing 
would   show  that  he  waa  not  guilty  of    the  charge,      (d)     That  tho 
alleged  facte  are  Ineui'ilclent   to  giro   the  court  Jurlediotion  in 
the  oauae*       Upon  the  filing  of   the  petition  Judge  ^ic^Mtuu  imod- 
lately   "orerruled**  it*   and*   over   the   olijeotion  of   the   state*  b  attorneyt 
•ntered  an  order  diapharging  dtifendant*       The  People  h«i-?e  appe«iXed  froB 
that  order*     Defendant  has  not   seen  fit   to  file  an  appearanoe  nar  a 
loirief  in  this  court* 

The  state*  8  attorney  ie  fully  Justified  in  oonf^nuing  that 
the  alleged  petition  under  section  72  of   the  Practice  act  iras  a  patent 
Buhterfuge  intended   to  giT«  the   trial  court  aja  appoaraaoe   of  juxit- 
diotion.     Defendant*  4t   the  time   the  petition  was  filed »  wau   Barring 
hie   sentenoe*   nnd   the   trial  court  had  no  po\rer  to  entertain  a  aotiOB 
for  a  new  trial  arid    to  vacate  or  sat  aaido  ita  judg«ent«    (See  i'eople 
v«  Hakielny»   279  111.  App.   307,   394.)     Heuoe   tho  necesui'-y  for  th« 
pretended  prooeedinss  under  oeotion  72.     The  oix  ioo  of  the  >sfxit  of 
error  coraa  no'biB  is   ao  well  uixderBtood   that  it  is  entirely  vax" 
neoessary  to  cite  the  many  oaaes  in  which  our  Cuprcms  court  has 
istated  the  purposes   of  the   writ*     The  petition  aust  state  facta, 
not  mere  conclusionsy  and  must  make  out  a  prima  facie  shewing  that 
there  was  seme  fact  unknown  to   the  court  Rt    the   time  the  Judgment 
was  rendered  which  would  hare  precluded   the  rendition  of   the  Judg- 
ment had  it  "been  within  the  knowledge  of   the  court  at   the   time  of 
the  entry  of  the  judgment.     The  Judgment  order  entered  "by  Judge 
Sdelman  Decemher  3*   1936,  reoitey   that  defendant  was  represented 
\y  counsel.     In  People  ▼.  Pare or a >   35«  111.  448»    the  court  atatal 

(p.   451)1 

"It  is  a  ma. iter   of  oomtion  knowledge   that  in  a  court  such 
as    the  municipal  couat   of  GMcago  hundreds   of   oases  are  naaP* 
without  the  intevvention  of  counsel.        In  the  ahsence   of  a   3\tf.l- 
ci^jnt  showing  to   the  contrary,    this  ooart  must  presume  that   the 
Judge  hearing  this  ease  in  the  municipal  court  did  not  deny  a  re- 
quest for    the  Berrices   of   coundal." 
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In  th«  Instant  oase*   aaauBlng;  that  defendant  haa  a  right   to  com* 
tradlot  the  record t  neyerthelass «   tho   trial  oourt  deprlred   the 
People   of  an  opportunity  to   ehow   that  defendant  was  repreBent«4 
"bj  oounsely   or   that  he  did  not  dealre   one*     In  any  erent*   Jud^ 
Sdelman  knew  whether  or  not  defendant  wae  repreoented  liy  counsel 
at   the   time  of   the  trial*     After   the   trial  oourt  had   orerruled 
the  notion  to  dlBBioa   the  petition*   the  People   should   hare  ^een 
ruled   to  plead*   cind  if    they  fuilea   to  coaply  with  the  rule  default 
could  then  have  been  entered  against   then.      (See  People  r,  Hakielny^ 
Bupra »  396a)  ZTo  rule  to  plead*  no  defaults  v/as   entered*     Until  a  de- 
fault wae  entered  again&t   the  People  no  proper  judgment  could  ^ 
entered  in   tho  oauue*     Hone  of   the  rules  of  prooedure  neceseazy  in  a 
proceeding  under  section  12  were  followed  'by  the   trial  ootirt*  '^^en 
if  the  petition  were  nob  vulnerable  and  if  the  correct  procedure  had 
been  follovfed*    the   only  judgaient   that  could  hare  been  properly  enter«4 
was  one  racating  the  judgment   of  Decert^er  3»   1936.      The   order  of   dis- 
charge entered  by  Judge  :B;delaan  was   a  usurpation  of  judicial  power* 
It  is  significant  that   the  petitioner,  in  his  petition,   did  not  ask 
to  be  discharged*        The  petition  was   so  def ectire   that  it   failed   to 
make  out  a  primfc  facie  caae  under   section  72,   and   the  motion  to  dis- 
mlsEj   should  hare  been  sustained* 

The  judgment  order   of   the  Munioipal  oourt  of  Chicago  entered 
I5eo«smber  24*  193»,   is  rerersed*   and   the   atsite*  2  attorney  shoxild  iacicd- 
lately  take  proper  steps  to  bring  abotit  the  reconmiitment  of   'lefeadant 
under   the  judgment   of  December  ;i  *  1936* 

JUTXlTlfT  OKDYA  OF    P  C'lgBKP.  34,  1936,   ESfmSSBD* 

Priend,  P.  J.,  and  J^ullivRn,  J.,  cancur* 


j^„^^,  .li.j'ioiitift  £ta  to  ®Xq««^ 

iXujsl&h  ».£tft  !&f£*  xi^iv/  ^i;Iq«)o  o^    ssXxij'i  "^swlj    li  fens   t&JBSlq  ocJ    boXtri 
^  -^  *^  ^M?^.'''-  ^^^     *m9dt   #aai;^^3i«  l>i>*r«#a«  ii»««r  »vssf  er»ji^  bXiiO© 

it«»Tc-  .3"ijaoo  laitci   «««:;?  -^d"  l>9woIlo'i  ©taw  SV  acl;S^09«    xobaiif  ^jalbsoootq 
^icjis  ior  ,  'OlJl'--  €.tfi   ni   ^  --ano ':?  .t^rj'-r   a^ct    j^sry/  .:;.    -I   JI 

*  '  '   '  ....  ^  ',' ■*'iii"iji_j?''" -■  •■  '^ 

'  :    ■■ ;  r      iTjSii    u.i,iJOi:...  '    ' 


••xtroQce   i.      .    -YtXX*J3  fcnr   ,        •      ^brntr.'?. 


A 


39446 


WmtmRlCK  A«   WILSON* 

Appellae » 

HKNRT  B.  KH-aOim, 

Appellant • 


HOM  rjiPCUlT  COTOT 
(F   COOK  GOUii'TT.  ' 

291 1.A.  608 


MR.   JUKTICS  SCANLAH  DCLiyrRBp  THE  OPIHICM   OF    THi.  COURT. 


An  action  in  asBuupsit  "brouriht   to   I'scorex  a  real  eetat* 
broker*  B  oosunlssloa  and  Interest*     i>.  rerdict    >vaB  returned  in 
faror   of  plaintiff  in    the   sum  of  ^6f250  plus  interest  at  fiT« 
per  cent  per  annua  from  the  d&te    of   the  SF.le   of   the  property- 
Judgment  was   entered  in  f&vor   of   plaintiff   and   a^alnsX 
defendant  in   the   sua  of  ;:b»869«78«     Defendant  appeeas* 

The  record  in  this  oase  is  an  unusual  one*     The   declara- 
tion was  filed  in  1926.        In  a  trial  before  Judge  Poaeroy  and  a 
Jury  a  rerdiot  ^as  returned  for  plaintiff »   aesessing  hie  dan3.g«s 
at   the  sun  of  ^!'3tl25.     Defendant's  motion  for  a  new  trial  vas 
allowed  "by  the   trial  court.     The  case  was  again  tried*  beforo 
Judge  Klarkowski  and   a  Jury*  and  a  rerdict  was  returned  for 
plaintiff*   assessing  his   duutgos  at  f!8»96d«50«     Defen^3mt*B  motion 
for  a  new  trial  was  allowed  l»y  the   trial  court.     The  case  v^as  next 
tried  before  Judge  Garerly  and  a  jury,   and   at   the  conclusion  of  all 
of   the  evidence  the   court,   upon  motion  of  defendant,  directed   tho 
Jury  to  find   a  rerdiot  for   the   defendant.     Jud^ient  was   entered 
upon  the  rerdict  and  plaintiff  appealed.       .e  held  (Hilton  r* 
Kilt-our ,    266  111*  App.    615,   pbs tract   opinion)    that   the   trial  court 
in  directing  a  reroiot  had  passed  upon  the  weight  of   the  eriden«« 
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and  we  quoted  from  the   record    the  following  ljjja<jua^  uaed  by  the 
trial  court  In  paBslng  upon  the  aotlona      '*You  eee  ,  It  la   the  4utj 
of  the  plaintiff   to  make   out  a  oaea  by  a  preponderance   or  greater 
weight  of   the   erldenoe.       He  haan* t  done   that.   *  *  *  i   don* t  oara 
about    the  clrouioBtanoeB.     You  walk  Into  a  man's  hoae  ^nd   talk  abomt 
Itf   and  a  polloeman  r.t   the  comer  sew  hla  ooae   there  and  saw  hln 
come  out*        Then  he  makes  a  statement  he   told  me   to  do    thua  and  aOf 
and   the  other  man  denies  It*     Arc  you  going  to  let  a  rerdlot  UJta 
that  stand?     *  *  *     That  man   should  "be  mace   to  prove  hie  case  by  a 
preponderance  or  greater  weight  of   the   evidence.     They  ou^ht   to  get 
something  in  wrltln^;^!    the  naked   eTioenoe   of  one  man  agalnttt  another 
in  this  court   tm*t  sufficient.     I  am  not  going  to  let   thnt  testimony 
stand*     He  hasn't  a  wltnesG  but   this  man  himself*     Ha   telle  a  story 
that  flta  hlB   own  case*     He  may  be   telling   the   truth,  I   don't  know| 
the  other  man  may  be   telllhg  the   truth*      The  burden  is   on   the  plaintiff 
to  make  out  his  case  by  a  preponderance  of   the  evidence*     Has  he  dona 
It?     »o*     I  will  direct  a  rerdlot  here  and  nowj  and  you  can  take  It 
up • *     We  held  that  there  was  eyidenca  In  the  record  tending  to  prera 
plaintiff's  cause   of  action,     that   the  action  of    the   trial  court  la 
directing  a  verdict  for   defendant  was  a  violation  of  plaintiff*  a  con- 
stitutional right   to  a   trial  by  jury,   and  we  reversed   the  Jud^ant 
and   remanded   tlie  cause  for  a  new  trial.         .b  Judge  Pomeroy,   and  alao 
Judge  KlarkowBki,   allowed   the  case   to  go  to  the  Jury,  it  is  likely 
that   each  granted   the  motion  ior  a  ne^v  trial  upon   the  ground  that 
plaintiff  had  failed   to  prove  his   cp.se  by  a  preponderance  of   the 
evidence.     The   case  was  again  tried,  before  Judge  Trude  and   a  Jury, 
and   a  verdict  was  returned  in  favor  of  plaintiff  in  the   sum  of 
♦8,687.60.     Judgment  was  entered  upon  the  verdict  and  defendant 
appealed.     In   this  court  defendant  contended   that   the  verdict   of   tha 
Jury  was  contrary  to  tha  manifest  .eight  of   the  evidenca,  >ut  .'.  hid 
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that  ae  three  Juries  had  found  for  plaintiff  irm  would  not  he  Justi- 
fied  in   auBtaining  the  oontention*      .e  reyereed   the  judgaant  and 
remanded   the  oauae  for   the   sole  reaaon   that  the   trial  court   gATe* 
of  hla  own  notion»  an  erroneous  interrogatory  to   the  Jury*        e 
stated   that    "three  Juries  have  round  for   plaintiff*  and  It  is  a 
matter  of  regret   that  we  are  forced   to  reysrse   the   Inrtant  JuUgKeat** 
llie  oase  wae   then   tried  hefore  Judge  Borders  had  resulted  In  the  ia« 
ctant  verdict  z*.(\(\  Jud^^ent* 

Because  of    oprtain  expresBlcns  in  Beveral  errly  decislcna  it 
is  sonetimes  assuaed  by  trial  Judgec.  tlu.t  it  ie   the  lat;  of  this  ctate 
that  a  yerdlot   «vhioh  restr.  alone  upon   the   teaiiuony  of   one  pr.rtyf  idM 
is  oontradictcd  In  toto  by  another»  nust  he   set  aside*     Such,   of 
ooursef   ic  not   the  law.     The  preponderance   of   the  eridence  does  not 
necessarily  depend  upon  the  numher  of  ultnoeueB   testifying  ae   to  amy 
BBterial   tiuhjcot  of  inotiiry.     Bven  though  the   eane  number   of  irlcness- 
es   testify  on  each  side   there  may  still  be  a  preponderrjice    on  one   side 
or   the  other*      ..hlle    the  aiAmber   of  witnesses   is  a  factor  that  laay  be 
taken  into  consideration  in  determlnina    Adhere   the  weight  9T  prepon- 
derance  of  the    eridence  lies*  it  is  not  necessarily  determine ^irOf 
and  a  jury  or  the   trial  cotirt  may  be  fully  warranted  in  finding  in 
faror  of  a  party  even  if  his  oass  is  supported  by  the  lesser  nvunber 
of  witnesses*     It  is    ^e  provinoe   of   a  Jiiry  or   the    trial  court   to 
pass  upon  the  credibility  of   the  witnesses  end  te  deteraine   tne 
weight*   if  anyi    that   should  be  attached   to   thoir   teatimony* 

"The    vitness^  manner*    demeanor  and  bearing  upon  the 
standi    -   hiG   rspliau*   \vhethei"  frank  and   open   or  reluctant   and 
evasive*  •  his  manner   of   exproBsing  liimselx*  whether  moderate* 
dignified   and  respectful   on    the   one   hand*    or   extravagant* 
Impertinent  and  reckless   on  the  other*   -  *  -^   *  are  always  of 
vital  inportaiioe   in  deberminlnfjr  to  what*  if  siny,   credit   the 
witness  is   entitled."      (111.  A  jfe»  L>  ?■♦  R»  A  C»  Cc>  v.  Ogle* 
92   111.    353,    362») 

It  is  not   the  law  ths-t  a  verdict  or  finding  which  rests  alone  upon 
the  testimony  of   one  party  who  is  contradicted  in  toto  by  another, 
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wherc  both  appear  to  "b*  equally  credible*  will  be  set  aside  upon 

appeal*   (See  ^mer,  v*  Miller*  ^^^  111*   App.  469*  470*  azul  oaeee 

olted  therein;  Shevalier  y.  3e>ger»  121  111.  564,  57(;|  Hayden  ▼ . 

Miller  1  205  111.  App.  147,  148;   Mills  L   Co.  t.  Juke,  232  111.  App. 

277,  280.)   As  stated  in   this  laat  mentioned  case  (p.  280} i 

'•Even   in  a  orimJ.nal  oase  wiiere   the  law  require 8  proof   of 
the   defendant's   jjullt  "beyond   a  reasonable  doubt,   a  Jud&^ent   of 
conviction  will  not  be   reversed  merely  because   only  the  complaining 
'Witness   teutifiets    to   the  coaKaission   ol    the   crime  and   he  is  sontra- 
dlotcd  by  the   defendant.     The  People  v.    <>reenberj^,   302   111.   666 1 
The  People  v.  Bpetcher,   298  Til.   580|   The  People  r.  Map^*i5^i*iL 
294  111.   390.)"      (Gee~"also  Ityan  v.  Hartyt  2fX'   111.  App.  470'j 
Kolline  v.  Krpnoke ,   262  111.  App.   648~"(A»8t. j« 

In  the   late   oaoe   of   The   People  v.  :\ortlno,   3C6  111.   A15,   420,    the 

oourt  Bald: 

"This  court  hs.3  frequently  helu   thx^t   the    testimony''  of  one 
witness,  even   though  denied  by  the  accused*  may  be   sufiioient   to 
sustain  a  conviction.     People  v.    i^chanda,    352   ill*   36;   ieople  v. 
::urek »  277  id.   6i21." 

There  is  now  preeented  upon  this  appeal  a  oase  in  which  four 
Juries  hare   founc!  for  plaintiff.     See  NorJcerioh  t.  AtohiBon»  t  t  S. 
y.  Ry.  ao»»   263  111*  App.  1  (certiorari  denied  by  the  Supreae  ooiurty 
lb*  xir)$  where  tne   subject  of   the  effect  of   three  Terdiots  for 
plaintiff  ie  reviewed   at  lengths 

Plaintiff* 3   theory   of  fact  is   that  he  had  a  contract  with 
defendant  to  find  a  purchaser  for  the   sixty  acres  in  nuestion  and 
that  pursuant   to  the  contract  he  produced  a  pxxrohaser,  H.  0.   l  tone 
4>  Company*  who  subsei^uently  bou(;ht   the   tract   on  teas    satisfactory 
to  defendant*       Defendant  contends  that   '*plaintl:^i   failed   to  prove 
performance   of  his  claimed   contract  with  ILilt,oux."       hen  this  cause 
was  before  us  upon  the  appeal  from  the  Jud^sent  entered  by  Judge 
Caverly,  we  held   that   there  was   cvicence  tending  to  prore  plaintiff's 
cause   of  action,   and  ^-e  make   the   erjoe  holding  upon  the   evicenoe  in 
the  instant  record. 

Defendant  admits   that  "Wilson  Introduced  Stone  &  Cosipany  and 
that  the  final  deal  was  Bade  with  Stone  Ie  Company,  and   that  £i3^wmr 
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s^bi;!^  Tjcf  bs'^yaj.*-   .-iafe^^jij',  Ail;   aioxx  X-iayr^jfl  9if:t  boqm  ax;  9^ol£)(f  tJ«w 
8' rixctiaxijXq  ev«x^  cA  saXfaaa*  «ott9bi:Y  rl*   bisri  aw  tijXtOTaO 

beta  ACfleqimiD  A  ©aoit:^  baowboxini  «oaXiW«  #«£f;t   aitifflSs  ^CBbcalotl 
'S^ig.Ci:;!  *jE«i;t  ims  tTfrtaqwoD  :ft  «tto;»e  iltlv  •&£«  asw  Xfisb  XjsxixI:  axf;^  ;^axi* 
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got   th«  oommlBBlon*"       He   oontenda   that  the  sixty  aowt  was  syiidl* 

oate  property;    that  he  could  not  reduce   the  final  piloe  paid  ¥/ 

H«   0«   Utone  Sr  Gompejuyi   that  it  was   the  eyndioate  mRUii.^itT  vho 

ftooepted   the  prloe   offered  by  H«   o,   stone  k   :;cmjpaay  and  decided  that 

defendant  wae  entitled   to    the  oomnlBslon  in  the  eaue.     Plaintiff   teatl- 

fled   that  defendant  repreaented  hlBaelf  as   the  owner   of    the  property. 

Defendant  testified    that  he  had  an  interest  in  the  p*oper*.y  an  a  ne«ker 

of  a  syndicate    that  07^nccl   lt»     He  did  not  testify  r.c    to  hia   exact  later- 

est   in   the  property.     Plaintiff  was  a  real  entate  hrolcer  and  it  !■  bis 

theory  of  faot   that  defendant   eiaployed  him  to  fine   p.  pircht.ser  for  tlM 

property.     In  9  C.  J.   5C6»    the  author  etatee  s 

"One  wto  tJinployd   a  "broker   to  find  a  purchaeer  ifj  uau-illy  liable 
for  ooMpensatloti  regaraless   of   the  nature   of  his  intereet  in   the  prop- 
erty*  and  regardleea   of  v/he ther   or  not  he  hua  any  interest   in  i*,   xhat- 
Boeyer.* 

Many  oceee  are   cited  by   the  author  in  support   Ox    the   text*      The  faot 

that  a  person  employing  a  fim  to    secure   the  rene?ial  or  e^ctonalon  of 

a  mortgage  loan  is   the   O'lmer  of   only  ^ui  uudirided  half  of   the  morteac«4 

prenisQs  and  has  no  authority  to  ooi'itraat  for    the  oo-o«Ai6r»   does  not 

relieve  him  of  liahility  for   oorjmlBfaona.      (H*  0«  3tone  I:  Co»  v»   neahl^ 

174  111.  App*  421.)        One  v/5io,   in  dealing  vriwh  an  ai^ent  in   the   csle  of 

land,   aotP  as   the   corner   thereof  and   kh    the  person  liable  for  coHBlssionf 

ORimot »  in  the  event   of   a  cr^le,  esct  pe  liability  for   such  cosroission   on 

the  ground   that  he  is  not  in  fr.ct   the  o^f-ner.      (imrie  v.     ilsoa>   5  DoaLR 

826.)     To   the    Raae  effect   see  Valerius  v.  luhrlngi  S7  Hebr.  425 j  Kennoa 

T.   roerschke,   148    .pp.   Ht.    839 »   133   i.  Y.   S.    523|   Rounds  v.    gee,   116 

Iowa  345    (where   a  husband  ws.d   held   liable   to  a  broker  lihoiB  he    eaiployed 

to  sell  his  Msife«8  property.)     In   the  inetrj^it  cz.se  defendant  claias 

tlULt  he  made  the   sale  and   that  the  syndicate  paid  2uja  the  oaaBissioB 

for  making  it.     He  oontenda   that  even  if  he   employee    .ilson   wo  find 

a  purchaser,   it  -^as  at  a  price  atated,  and     ilson  ma.t  show  by  the 

evidence   that  he  procured  a  purchaser  wilUn^  and  aOl«   to  buy  at    that 
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•J:l)ji^6  asm  esTce  vjx.le,  aiW  in^i  sfjce^fioo  aU       "♦aoiagiBcaco  etii   #0^ 
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prloe{   that  In  the  Instant  oas*  plaintiff   testified    that   defendant 
told  hlB  h«  weinted     L>»500  an  aor«  for  the  property!    that  i.b   the  sale 
was  made  for  V2*083-l/3  per   aore*  plaintiff  did  not  find  a  purohaser 
who  was  ready t   willin(;  and  able   to  buy  the  sixty  acres  at  $2*500  per 
adre  and    therefore  he  is  not  entitled    to  oommisBion*     This  oontention 
nisinterprets   plsdntlff's   testimony •        Indeed*    defendant    testified* 
"X  didn't   tell  hia  that  it  was  around  <^2*60G  an  aore*     I  nerer  gare 
him  a  prioe*      vi/hen  he   oame  and    talked   to  me  about  a  selling-  a^eement* 
I   did  not  giro  hla  a  price.     He  did  not  mention  a  price   to     ■••■  Plain- 
tiff's  testimony  is   to   the  effect    that  he  was   to  find  a  buyer   satis- 
factory  to  defendant*      He   did    so  and    the   deal  was  elosed    on  a  basis 
satisfactory   to  defendant*      The  mere   fact   that   in   closing   the   contract 
the  prioe  fixed  vvas   somev?hat  less   than  "^2,500  an  aore  does  not   deprire 
plaintiff*  under   the  facts*   of  his  commisGlon* 

"It   is   also    true*    that*   where    the   seller   consiumnates  a  sple 
of  property  upon  different   terms   than   those   proposed   to  hia  agent* 
the  latter  will  not  he    thereby  deprired   of  hia   right    to  his 
oommissions."      (Hafner  t»  Herrpn*   165    111.   242,   246-7.) 

'*The  only  theory  upon  which  the  appellant  could  poaeibly 
recoTer  a  commission  In   this  case*   acoordinj^  to  his  own  showing* 
is*    that  he   furnished  a   purchaser  who  was   able  and    ready   to  ptirchase 
the  farm  on   the   terms  upon     hich  it  was  placed  in  his  hands   for   sale 
or  upon   terms    satisfactory   to   the   owner. •♦      (jioolf  t.   SulllTan^ 
224   111.   509*    514*) 

••Where  an  agent  is   employed    to   sell   real   estate  lor   the   Ot^ner 
and  is  instrumental  in  bringing  the  ovoier  and    the  buyer   together  and 
the   ovmer   then   concludes    the   sale   at   a  less  price    than   the   agent  was 
authorized    to  sell  lor*   the  agent  is   entitled   to  compensation  for  his 
services,      (vvrlght  t»   MoCllntook*   136  111.   -pp«   433;    ..ilson  v.  Mason* 
158  111.   3041     Hai^ner  ▼.  Herron,   supra i  Rif?d<m  t.  More*   supra    [226 
111.   382]. )■   (grancisoo  ▼.   Coleman.    230  111.    ..pp.  465*   47 O.J 

"If  plaintiff   in  error  had  been  employed  by  the   seller   to 
find   a  purchaser  for  the  property  and    throu^  his    efforts   the  owner 
had  been  brought   into   communioation  with   the  purchaser*    plaintiil   in 
error   coulo  not  be   deprived   of  his   coBualseions  because    the   OT?ner  of 
the  property   took  up  and   completed    the  negotirtlons   Mmself   or    throoeh 
another  party.      (Htfner  t.   Herron*    165   111.   242.)   ♦**»**  -^   It 
is   sufficient   if   the   sale   is    effected    through  the   efforts    of   the 
broker   or   through  information   derived    from  him.      (Gussdorf  v.   pchmidt* 
55  ii.  Y.   319 1      Stewart  v.  Mather*   32    /la.   344;      Lincoln  ▼.  ITcClntohieo 
36  Conn.   136.)        It   is   also   true   that   vrhere    the   seller  oonatnoBatea  a 
sale   of  property  upon  different    terms    than  those   proposed  to  his   fnt* 
the   latter  will  not  be    thereby  deprived   of   hib   right    to  his   caaaaisclone. 
-  cita  wart  v.  Mather*    supra.*        ..  very  instructive  oas    •   wi  ih  ejchaus;iTa 
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noteSf   will  be  found   In  Hoadl«y  r.    J>Tln< 

L,   R.     ..   321.)"    (lUfrdon  V.  r^e,    r!i>«   Hi.  SM«   Hllf*!!.     M^&Ibo 

Basar  &  John  a  on  r.    >purllm.ff  176  111.     pp»  546|   3B1|  WriAt  t. 

KoCllntOokt  I.'^jS  111,  ..pp.  458,  442.) 

•*Vhen  a  "broker  finds  a  proBp«ctlY«  purohxiser  to  vrhoa  a 
8al«  is  ■ubscqusntly  mad«»   and  th«  neg«tlati«n«  ¥«tw««n  aueh  broker 
lUEXd   euoh  purohtiaer  I'l&ve  not  b«en  t«ralnated»    th«  intorrenint^  aot 
•f  an  outsider  will  not  prerent   the  broker  froa  ooUeoting  hlo 
ooBsnliiBion,  notwithst'  nding  the  puroh^ser  »ay  hare  boea  lioall/ 
periruaded    to  buy  through  the   adrioe   of   Buoh  outsider.  Blipendorf 
T.    Golden,    37    .<ti8h.    664,   80  Pro.   264 |      Doylin.    ▼.   j^lorrlll,   Iw  kase. 
491,   43  iT.  S.   295 1      Klgdon  t.  More,    226   111.   382,   80  J.   1>.   901.* 
(Clmmbere  t.  Farnhaia,   256  Jed.   8^6.    889.) 

The  Jury  wore  fully  warranted  in  finding  that  plaiatiff  introduoec   the 

parties,   submitted   the  property,  asMisted  in  the  negotiations,  was   tbo 

proouring  oauBO  of   the   sale   that  was  made,  and    that    the  sale  was   eatie- 

faotory  to  defendant.       Four  Juries  hare  refused    to  bell ere  the  teotl- 

Bony  of  defendant  that  he«  not  plaintiff,  was  the  procuring  eause  of 

the  sale,  and   they  doubtless  belleTeH   that  if,   in  fact,   defendant   re* 

eei-red   a  oonmiisslon  from  the   syndicate  suoh  motion  was   intended   to 

aid  defendant  in  unju^iitly  depriving  plaintiff   of  hie    ooasiseiOB. 

Defendant  oontends    that   plaintiff  abandoned  his  oontraot.   The 
Jury  found  against  that  eontention,  and  we  are  o&tisfied  with  their 
finding. 

Defendant  oontends   that   "two   of  plaintiff's  InHtruotione  were 

not   supported  by  law  or  the   erideneo*"   and   that  an  inetruotion  of  his 

that  Was  refused   should  hare  been  giren.     i^o  inetruetions  are    set 

out  in   the  brief. 

'♦Counsel  for  plain  till    oritioi^'-es  inetruotions  {:lren  on  be- 
half of  defendant  and    the  refusal   of    the   trial  oourt   to  giro  one  re- 
quested by  plaintiff.     These  instructions  'vre  not   r-et  out  in  the 
brief*     It  has  "boon  repeatedly  held    that  instructions  of  which  oon- 
plalnt  is  aade   should  be    ret   out   in   fxill   in   the  brief,   followed  by 
definite   auci   clear   reasons   supporting;    the   alleged   errors  inoid  nt 

thereto.      General  Plat  era   ^uppl^  wO.  r.   L^nawuedieu  ft   ^OTlb  pOjj 

228   111.  iVpp,   201;      Harris"  v.   Pi gi^ly     i &]  1^^  "  t or e u ,   ^.va  .",    226  111. 
App.   392;      r.pencer  t»  Chio£.g:o  S-   xi  •    ..   ^*    "-''o »»   '''*'^   -^^*     ■'P'^'  ^^^' 
Roy  iTeraon  Co.  t.  U.    q.  Lloyd8.~5io.«    251   111,   -tpp.   150;    Jory  ▼• 
;. 00 r'men  Accident  Go.»    283  111.  .pp.   20;      In  re  Sstate  of     ood  r. 
Tyler,   25*6'  111.  App.  401."      ( forger  t.  HlllBan'e,  287  111.    vpp, 
357,   359.) 

WO  hare  seen  fit,  howerer,   to  extanine,  in   the  a^straotf    the   three 
inidtruotions,  and   v*  find  no  rerersible  error  in  the  aotion  of  tho 
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oourt  In  reference  to  the  Bam** 

As  has  loeen  stated  "by  our  Suprene  oourt  upon  a  numb   r   of 
oooaeionsi   where   three   Juries  have  found   the  facta   the   suae  way*   It 
1b  eminently  proper   that   there   should  he  at  an  end   to  the  ocaitro- 
Terey  so  far  as  the  facts  are  oonoernedf   and  that  unless  Material 
erroriB  of  lav.'  hare  interTened  or  it  is  made   to  appear   tiaat  pa88ion» 
partiality  or  prejudice  hare   guided   the  rerdiotf    the  facts   three 
timeo   determined    the   snme  v/ay  Bhould  he  deemed   conclus.iye,      (See 
Horkeyiph  v »  Atchiaon»T>  fc  o«  r>  Ry»  Go>>   supra.)     Here,  four  Juriee 
have  hollered  plaintiff's  testimony  and  hare  disbeliered   defendant's 
testimony,     l^leven  yeare  have   elapsed   since   this  suit  was  oomenced* 
There   shoiild  he  an  end   to   this  litigation. 

Defendant  has  failed   to  point   out  any  rerersihle  error  in  th« 
reoord,  and  the  judgment  of   the  circuit  court  of  Cook  county  is 
affirmed. 

JUDGHDiMT  iiSTIRlCilD. 

Friend*   P.  J.»    and  StaiiTan*  J.«  concur. 


<«S- 


«&tlBXi  '■    dOfrarCcj'  ■■■■'■■ 

©eSj     .»ri:8tfXoQOo  3©«©©J&  ft*?  &Xu<>ife  tc»'a'  ansa  ^iU  bQnten&i^b  &&mli 

,ml^&^j:^ll  aiffi   cd   has)  rm  fttf  b'X«;orf8   sxwiT 


'i 


3t05< 


App«lladB» 


t  al.»     jT         )i 


or*'' 

FRCK  CIJicnJIT  COOR'/ 

COCK  cocanr. 


.ppoii^t.  ^    i       291  I. A.  Co 8 

MR*   JUGTICT5  SULIJVAlf  ]^XIVKRBD  THR  OPIlflGH  CF  TH3  COHmT. 

This   appeal »    tOfi^ther  with  oas**  nuabered   38057  9   38058  and 
38060t  was  consolidated  for  hearing  in  this  oourt  with  ease  Kd*  38089 • 

Defendant •  City  of  Chioaee*   seeks  hy  this  appeal  to  rererse 
ft  judgment  entered  o^^ainet  it  in  faror  of  plaintiffs t  CharleK  ¥•   Ore/ 
and  Hevton  Fox  areyt   exeoutors  and   trustees   of    the  estate  of  Charles 
F*   Gbrey*   deoeasedy  for  ^18 » 378* 38 •     This  judgnent  ooaprisoe   the  it«« 
of  $12«711*70»  representing  interest   at  5^  per  aonuB  oa  a  oaadeaiatiMl 
4ud0sent  for  |>290»50O»  from  the  date  of  its  entry  .^ugust  7»  1924 » 
until  June  289  1925»   the  date  of   the  final  payment  thereon*  and  tlM 
Item  of  $5»6e7*18»   representing  interest  at  S«  per  annua  on  said 
$12 9711 •70  interest t  fron  the  date  of   the  final  payment   on  the 
principal  of  the  oondeianation  Judgment  June   28 »  19259  until   DeoeatoMT 
I9  1934  9  ^en  the  Judgment  wae  entered  in  the   trial  oourt  in  this 
cause* 

The  questions   to  be  decided   on   this  appeal  are  identlo^J.  wltti 

those  presented  in  TheUniyersity  of  Ghioa.r:p  y.  Pity  of  OhicagOt  •■i* 

Ko«   380599  in  which  an  opinion  is   thie  day  filed.     That  deeieion  is 

0 on tr oiling t  and  for  the  reasons  stated  in  the  opinlcm  filed  in  that 

cause  the  judgment  is  here  in  all  respecte   affinaed  exoept  as  to  its 

allowance  of   the  additional  interest  of  $69667.189   ie  reyereed  as   to 

this  last  mentioned  item  and   the  oauee  is  remanded  with  directions   to 

in  the  sw  ^ 

disallow  same   and   to  enter  Judgment  for   *f  i^J^^^^^;^^*'^*'®* 

7riend9  ?•  J**^™*  Goanlan*  J.»  concxir» 
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6l£i«  no  msniis  xjsg  '"H  .1'  ^ae-xstni  ■^^alia&^stqd'x  |8X«r4Stet  lo  aw^l 

«ff.t    no    :ii-i'^rr^f!u:  :\     "ro    ;dci  ■  M    :.irj    mill    ,#3yiS>inl    ':iv,IXV«SJ[$ 

bM4    r^"-    "•-'^o  X*l^   »il^  Hi"    •^-•■•'■'-1  anvs  ^jfiSnaaJJUt  i^ilv    ..,.-...    t-«C'X  «X 
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This  aipp«*l»  t«e«tter  miVk  oams  OMiiisytttf  ItOtC*  MOM  aai 
iiOiOi  tms  oma«114aUd  for  hmnrtag  In  ild.B  mmax%  vitll  eaM  V««  MM9* 

I«l«ii4aat»  City  of  Chloawr^t  »««1»  ^  tills  app««l  to  r«Toro« 
a  JmdpMnt  in  fftTor  of     IXUaa  a«  ISsCtowlok  for  lt»aiS*lB*     Tida 
^lul^wmt  ooavrloos  tho  Itoa  of  ftl9f»03«44»  royrosonting  Intoroat  at 
9%  for  a;mua  on  a  e«BUl«nBiati«R  Judjaont  for  $40*0009  froM  tko  data 
of  its  entry     \x^&t  I3»  19249  until  J«M  «•  ItSS*  tlie  daU  of   tka 
fiaal  jpajoaent  thoro«a9  0^4  tte  XUm  of   "709  •7I9  roprooontlac  intorooi 
at  %i  »«r  anntui  on  oai4  1^1 9803 .44  ittt«vaat9  fr«i  th«  data  of   Iha 
fiaal  iMoraoent  on  tlM  priaoipal  of  tte  oortd— nitioa  iwdpioat  JUao  9* 
ItaSf  until  J^cotoibor  I9  1934  9  «han  Judtfiont  vaa  ontorod  la  tlw 
trial  ooiurt  in  this  oaaao* 

Tha  Quoatioaa  to  ^o  dooidod  on  tMo  avpaal  aro  idsntiatfl 
with  thaao  prooaatod  in  Ttm  '  alTorsity  of  cixLm-^  ▼>  City  of  JhiO!Mro» 
Qoa*  So*  580699  in  whiok  an  opinion  ia  this  day  filod*  tiait  doeisioi 
in  oontrollia«9  and  far  %)m  raasoaa  ot&tad  in  tlia  opinion  filad  i« 
that  <ma»«  tho  jud^ient  i»  haro  in  all  roopaota  affiraad  axacyt  aa 
to  its  alloaaaoo  of   Um  additimal  iatar««t  of  $709*Tl9  is  r«T«raad 


aa  to  this  la»t  aanUanad  it^a  «ad  tiM  oaaaa  ia  riaiindai  vith  dirao- 
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MR*  JIT&TZCS  SDUZViUl  OBXJTIRI])  flOB  OPIHIOr  OF  THS  COURT. 


TkL»  appeal »   together  with  oasee  nuaibered  3805 Cf   38057  aad 
38060y  wsae  oonsolidated  for  hearing  In  thle  oourt  with  ease  Xo*   3808f  • 

JDefendant*  City  of  Chloago*  seeks  "ky  this  appeal   to  rererse  a 
Judgaent  entered  against  it  in  faror  of  The  UnlTersity  of  Jhloage  f«r 
$8»819«86*     This  judcpeent  ooaprises   the  item  of  #6t095*28»  represent- 
ing Interest  at  5^  per  annua  on  a  cozidematlon  judgment  for  tl91»000» 
from  the  date  of  its  entry  ..ugust  7»  1924f  until  March  21»  1925»   the 
date  of   the  final  payaent  thereon»   and  the  iteai  of  $2»724«58f   repre- 
senting intereot  at  5^  per  annua  on  said  $6»095*2e  interest*  froa  the 
date  of   the  final  payment  on  the  principal  of   the  ccndeHxation  judg- 
ment Uaroh  21*  1925t  until  Deoeaber  If  1934 »  when  the  jud^ent  waa 
entered  in  the  trial  oourt  in  this  oause* 

The   questions  to  he  deoided   on  this  appeal  are  identical  ^rith 

those  presented  in  The  Unirersi ty  of  Chicago  ▼.  City  of  Chioarot   3en« 

Ife*   33059,  in  which  an  opinion  is   this  day  filed.      That  decision  is 

oontrollingt  and  for  the  reasons  stated  in  the  opinion  filed  in  that 

onuse  the  Judgaent  is  here  in  all  respects  affiraed  except  as   to  its 

allowance  of   the  additional  interest  of  $8»724.68,  le  rerersed  as  te 

this  last  mentioned   item  and   the  oause  is  remanded  with  directions   to 

in  the  sub 
disallow  saae  and  enter  Judgaent  for   «»  fil^2S^^\,,^^'^'^' 

AJD  CAUSE  KLaLiinSBD  V  ITH  DIBBOtX*!* 
Vriend,  P.  J#»  and  Bcanlan,   J.»  coneur* 
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Appellant.'^    ) 
XR.  JUSTICJ!:  r>UUJVv\N  J)F.UVIS}?I-D  THK  OPINION  O"  THE  COURT. 

This  appeal  'by   defendant,  City  of  Chicago,  one  of  a  gvouy 
of  five  oaseB  oonaolldated  for  hearing  In  this  oourt,  seeks  to 
reverse  a  Judgment  for  .'22,475#32  entered  agsiinet  it  in  an  action 
of  trespass  on  the  case  brought  "by  plaintiff,  The  Unirersity  of 
Chicago*  for  alleged  wrongful  and  Illegal  failure  and  refusal  of 
defendant  to  pay  Interest  on  a  final  judgnent  awarding  S^330,847 
as  compensation  and  damages  for  certain  property  belonging  te 
plaintiff  acciuired  for  public  use  in  condemnation  prooeedinga 
"brought  by  the  City  of  Chicago.  Pursuant  to  the  mandate  of  thie 
court  on  a  prior  appeal  defendant's  general  demurrer  to  plain- 
tiff's declaration  was  overruled,  and  defendant  electing  to  stand 
by  its  demurrer  the  Judgment  appealed  from  was  entered*  It  com- 
prises the  item  of  ^15,668 .11,  representing  interest  at  5,^  per 
annum  on  the  condemnation  Judgnent  for  ^80,847,  from  the  date  tf 
Its  entry,  August  18,  1924»  until  March  26,  1926,  the  date  of  the 
final  payment  thereon,  and  the  item  of  $6,807 #11,  representing 
interest  at  5%'  per  anntun  on  said  <?;15,668.11  interest »  from  the 
Aat«  of  the  final  payment  on  the  principal  of  the  condemnation 
Judgment  Ifcroh  26,  1926,  until  Deoemher  1,  1934,  v*en  the  judg- 
ment was  entered  in  the  trial  court  in  the  instant  case* 

The  declaration  alleged  substantially  that  defendant  brought 
proceedings  to  condemn  land  owned  l»y  plaintiff  for  a  street  im»roT- 
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ment  under  tha  Looal  laprcreaftnt  aot  «nd  thnt  la  due  o«urs«   *a 

finding  or  ▼•rdlet"  w«b  rendered  fixing  ''380,847  as   the  Jtmt 

oompftnaatlon   to  be  paid  for  the  land}   that  defendant   eleoted 

wj.thln  nlne'-.y  dayo  after    the  final  adjudiori'lon  to  cause  to  "ke 

entered  a  final  Jut^^^nent  upon  the  awr.rdf   that   thnreafter  defendant 

insisted   that   it:  had   the  rif^ht   to   tike  poesesslon  of   the  oondwisd 

land  upon  payment  of   the  prlnolpal  of   the  Judgsent  without  intereet 

and  plaintiff  Ineleted   that  It  irna   entitled   to  rooelre   Interest  at 

the  rate  of   5^-  i>er  suinuB  fro«  the  d^ite   of   the  oondcKiAtlon  Judgment 

until  It  was  paid;  and    that»   thernupont   a  stipulation  eas  entered 

into  hetween  the  parties*  whloh  le   in  part   ae  follownt 

**WH£IRKAS*   it  is  the  oontentlon  of   the  afereeaid  defendantt 
The  UnlTersity  of  Chioago*    the   owner   of    the  hereinhcf  ore  deaoribed 
prenises*   that   the  aforesaid  final  judgment    (leee   aerjessiient  aa 
prorlded  hy  bection  16  of   tho  Looal  Improreacnt    ^ot  of  1697 »   bm 
amended)  "beare   interest  at   ths  rate   of  five    (5)   per  oont  per   siciua 
from  the   date   of  its  entry  until  p«id»  and   thct   the   uald  City  of 
Ohioago  is  vdthout   the   rlprht   to  take   pooBesBlon  of    the  pfeaipes 
aforesaid  imtil  It  hac  paid   the   said  judgment   (less  asoesBaeat  as 
provided  hy  Seotlon  16   of   the  Looal  Improrement    vot  of  1897  as 
anended)*   including  interest*   as   ra  orenaid*   and  it  is   the  oontentlon 
of   the  said  Oity  of  Ghioa^'-o  that  the   snid   judgment   doea  not  bear  in- 
terest* as  aforesaid*  and   that  it*    the  city  of  Jhioa^o*  h&a  tte   li  ^t 
to  take  possession  of   the  premises  nforeaald  upon  payment   of   tlM 
amount  of   said   jud^^ment   (less  aesesoment*   as  provided  by     eotion  16 
of   the  Looal  Improvement  Aet   of  1897*  as  ame  ded)*   vvithout   interest  i 
and 

"IHHREAS*    the  City   of  Ohicago  now   dsuires   that   The  Unlvcraity 
of  OhioagOy   oimer  as  aforesaid*   shall  prooeed  at  onoe   to   the  remodel- 
ing of   its  building  located  in  purt   an   thf   aioresaid  land  aod    to  olear 
said   land  of   the  improvements  no%'  located   therewi  prior  to  the  pay- 
ment by  tho  City   of  Clhiougo   of   the   award   aforesaid i   and   the   said  the 
University  of  Chioatro  is  willing"  to  so  proceed  upon  the  texme  and 
oonditloas  hereinafter   set  forth* 

••ilOM,   THliav:  yOFuJi,   ir  li:-   ...TI^'UL.T^.D  idil>    .im-^:D  by  and  between 
the  aforesaid  parties  hereto   that   simultaneously   nlth  the  execution 
and  delivery  hereof*   th(    t.aid  City  oi'  OhlcajiO  shall*  vdthout  preju- 
dice* pay  to  the   said  The  Unirersity  of  Chicago,  defendant*    the  sum 
of  i'iity  Thousand    (!iv60,00C)  Dollars   on  account   oi    the   i-ioreaald  jud^ 
mentf  and    that   the  said  The  University  of  ChioatO  thereupon  iMied- 
iately  will  begin  the  remodeling  of  its  building  and  th«  removrJ.  rf 
the  improvements  as  aforesaid*  and  Chat  from  time   to  time*  as   the 
work   of  remodeling  and  removing  progresseb*   the  uity  of  Chle&i^  shall 
pay  additional  sums   on  account   of   the  aforesaid  judgsent  as  the   amf 
are  needed   wid   called  i  or  by  The  I'uivcreity  of  Chicago  lor    the  pay- 
ment of   the  aforesaid  work  beia;    done  "by  it  I  *«*  it  is   expre.^sly 
understood   and  agreed   tliat    the   said    .'he  Vnivcraity  of  Chicago  •hall 
retain  complete  possession*  control  and   ovmership  of   the  afsresalC 
land  until   the  City  of  Chicago  shall  hare  paid   the  full  ^onmt  of 
the  aforesaid  judgment   (less  assMsiiente  as  provided  by  Seotion  16 


r.  .-^.•  -fn    '^uf.hf^^J^.S    *r,rU    ihtirl   or?.-?    ToTt   btmq  erf  Ci^   ntWsanatWI* 
■Jo  »t,?'.i6  *rf*  «rtl  lesnise  leq  "?"<?  Ic  »#jsrr -^ttfd 
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of  the  Looal  Inproyeaent  Aot  of  1897 »  as  a»Bnded}»  and  that 
upon  the  payment  ox'  tlie  full  amount  of  the  aforesaid  jud0Mnt 
"by  the  City  of  Chloago*  without  Intereet*  \mt  vrlth  the  right 
reserved  to  the  said  defendant  to  sue  for  and  collect  Interest 
upon  said  Judgment  If  and  as  It  Bay  lie  adjudged  the  saae  'bears 
Interest »  the  oald  City  of  Chicago  may  thereupon  laaedlately 
enter  Into  possession  of  the  said  prealsesy  and  the  said 
defendant  shallf  In  accepting  paymentSf  as  sLforesaidf  and  la 
permitting  the  entry  1iy  the  said  City  of  Chicago  Into  poases- 
slon  of  the  said  premiae;;,  do  so  without  prejudice  to  ita  right 

to  sue  for  and  oolleot  Interest  upon  said  Judgment  if  and  as 
it  msiy  be  adjudged  the  nptae   hears  interest.* 

The  declaration  alleged  further  that  after  the  execution  and 

dellrery  of  the  stipulation  defendant  took  actualt  foznnal  and 

permanent  possession  of  the  condeaned  premlaes  and  paid  tha 

prlnolpal  of  the  Judgment  in  full*  but  nerer  paid  any  Interest 

thereon  and  refused  and  still  refuses  so  to  do  "in  violation  of 

its  plain*  legal  duty  in  that  behalf*" 

Xhe  first  question  presented  is  vrhether  a  final  and  un- 

oondltlonal  Judgment  for  compensation  entered  in  confomity 

vdth  sec*  32  of  the  Local  improvement  aot  (Illinois  State  Sar 

Stats*  1935»  chap*  24,  par*  120  et  seq*)  draws  interest  from  the 

date  of  its  entry  until  the  date  of  its  payment*  Our  Supreme 

eourt  has  decided  this  identical  (iuestion  affirmatirely  in  7\xrk 

T»  City  of  Chicago,  352  111*  171»  Peldman  t*  City  of  Chioigo, 

363  111*  247,  and  in  Blain<  t*  City  of  Chicago,  3«6  111*  341 

(advance  sheets)*  in  the  Turk  oaee,  supra,  it  was  held  at  pp* 

180,  1311 

"In  no  case  has  there  arisen  the  applicability  of  Bection 
3  of  the  Interest  act  to  a  Judgment  final  and  unconditional  under 
section  32  of  the  Looal  Improvement  :.ct,  as  the  record  shows  this 
Judgment  to  be*  It  seems  clear  that  under  section  32  the  Judgment 
in  condemnation  against  appellant  io  final  and  unconditional  and 
must  be  paid  without  regard  to  whether  the  property  is  taken*  ^uoh 
a  Judgment,  therefore,  must  be  held  to  bear  interest  under  section 
3  of  the  Interest  aot*   Cases  holding  that  possession  must  first 
be  taken  are  not  applicable  to  this  situation** 

And  again  in  1936  in  the  jfeldman  case,  supra,  the  Snprose  court 
held  at  pp*  243  0  249  and  254-551 

*Tho  identical  question  here  present  was  settled  by  this 
oourt  in  the  case  of  rurk  r»   City  of  Chicago,  352  111.  171*  It 
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was  ther»;  held,  after  aji  exhauatlre  rerlevr  of  prior  deolclona* 
that  ueotlon  3  of  the  general  etatute  on  Interetst  appllet)  to 
final  auu  uncondl tloacl  Judgment*  entered  ag&inet  muni oipali ties 
in  oondemnation  procejdinga.   Section  3*  in  pt.rt  prorideai 
'Jud^^entB  recovered  "before  any  court  or  nagiBtrate  shall  draw 
intoreat  at  the  rate  of  fire  (6)  percentun  per  annual  fron  tlM 
date  of  tl:i£i  srune  iintll  isatlefled**   The  statute  la  expreaa  and 
clear*  Jo   exception  is  aace  therein  aa  to  Judgaeiita  rendered 
ae  oompeniiotion  for  londB  dnoaged  or  taken  for  public  uae.  Under 
such  oiroum8taiio3s  we  neld  in  aplin^t  ▼■  DiokBon.  17C  111.  ^29 1 
»Ho  exception  is  made  in  the  statute  where  a  Judgnent  heo  heen 
rendered  ae  oompenstition  lor  lands  t  ken  or  d  aBL-.ged  for  public 
use,  and  in  the  absence  of  im   exception  the  statute  which  contrda 
Judgments  in  other  oases  must  oontrol  here.  Uort^orer,  it  has  often 
heen  held  that  a  final  Judgment  for  the  amount  found  to  be  due  aa 
Just  oompcns&tion  v.ill  draw  interest.   Cook  t.  r  outh  Park  Coa*rat 
61  111.  115;  City  of  Chioago  t.  PalmerT"^  id.  l^b.' — ^^^ 

"The  decision  of  the  Appellate  court  that  the  city  was 
not  liable  for  interest  in  this  c&xe  was  baoed  largely  upon  an 
ingenious  argument  of  counsel^  repeated  here^  that  .vheu  the  o%ner8 
accepted  payment  of  the  principal  of  the  jufigment  they  abandoned 
whaterer  olalm  they  might  hare  had  to  interest.  This  argument^ 
howererf  findn  no  support  either  in  the  admitted  facts  before  us, 
in  the  provisions  of  the  statutes  or  in  the  decisions  of  this 
oourt«   It  ignores  the  ensentipj.  fact  tiiat  here  the  interest  ia 
purely  statutory*  and  arises  neither  from  an  agreement*  oxpresa 
or  implied*  nor  by  ray  of  damages  or  penalty  for  delay  in  paymas* 
of  the  principal.  Sone   of  the  necessary  elements  of  accord  and 
oatisfactian  e:cist  here*  :^a  the  claim  was  for  &  sua  certain,  the 
amount  was  not  in  dispute,  and  there  was  no  offer  to  pay  or  accept 
letjs  than  ^.he  Judjgment  in  full  settlement*  On  the  contrary,  it  is 
conceded  that  when  the  city  paid  the  Judgment  the  owners  then  de- 
manded interest  and  accepted  under  protest  the  payment  of  the  Judg- 
ment without  interest*   Under  these  circumstances  there  was  no 
waiver  of  the  interest." 

The  latest  expression  of  the  Supreme  court  on  the  subject 

is  found  in  the  Blaine  case,  supra  *  where  the  court,  after  referring 

to  the  Turk  and  Feldaan  cases ,  said : 

"As  a  constitutional  point  not  raised  in  any  previous  case, 
appellant  now  argues  that  the  impositiori  of  adoitional  c oanpensati on 
in  the  form  of  interest  is  violative  of  section  13  of  article  2  of 
the  constitution  of  1870*  which  establishes  a  Jury  as  tlie  exclusive 
tribunal  to  ascertain  Just  compensation  in  condemnation  proceedings. 
It  is  urged  that  a  court  canriot  encroach  upon  the  pov^ers  of  i    con- 
demnation Jury  and  that  likewise  the  legislature,  by  passing  an 
interest  statute,  cannot  invade  tlie  Jury*?  sphere  of  action,  so  as 
to  authorize  a  court  to  increaae  an  award  made  by  a  Jury  in  ccm- 
demnation  proceedings.  It  is  uppellaiit' ;>  theory  that  if  any  del«y 
occurs  in  the  payment  of  a  condemnation  Judgment,  any  damages  thereby 
suffered  by  a  property  ov/ner  must  be  ascertuinec  by  a  Jury*  after 
possession  has  been  taken.  This  line  of  argument  is  ingenious,  but 
finds  its  answer  in  the  same  section  and  article  of  the  constitution 
relied  upon  for  its  support.  The  entry  of  a  condemnation  judgment 
on  the  verdict  of  a  Jury  marks  the  cad   of  the  Juiicial  -  "^'"J^,^.. 
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final  monc7  Judgment  la  not  pr'jmptly  paid*  a  loaa  la   Uiare^ 
auf fared  "by  tha  party  entltlad   to  Itn  baaeflt*     A  ooaamon  itmm^j 
haa»   tharefore»  baan  prorldf^d  lay  tha  lagialibura  aa  fair  oo^pan- 
antion  for    tliia   delay  In  payaant*       It  la  found  In  tba  Intaraat 
mot*      Tba  amount   coaxputtid  under    tha  Interact  aot  la    to  ^   paid 
for  withholding  paymant   of  oondaasiatlon  Judtfaanta*     In  thla  rlav 
of   the  oa8a»    the  legislature   rxncl    the  Judiciary  hare  not  violatad 
any  oonBtltutlonal  prorialona*  but  hara  oo-oparatad  in  uaourlng 
to  the  property  owner   the  Just  oompenDntion   to  irhloh  ha  la 
antltled*     lutareat  on  tha  judgaant  oannot  ba  oaaaiderad  a  part 
of    the  TFtlua   of  tha  property  ar;  determlnad  by  the  Jury** 

Tha  law  la  no\i$   therefore »   ooncluslrely  astcbllalud   that  a  final 

oondennatlon  Judgment   entered  under  aao*  32  ef   tha  Looal  Inprora- 

mant  act  drav/a  Interest  froa  tha  date   of  Ita  t^try  until  the  dat« 

of  ita  payment  rjid  it  follows  that  plaintiff  In   this  oauaa  is 

antltled   to  racelra     15|668.11  na  such  Interaat* 

As   to  plaintiff's  further  olaln  for  intereat  on   the   aold 

^15»66d*ll  InteraBtf  from  the   date  of   the  paynant  of    the  principal 

Of   the  oondemnatlcm  Judgment  imtll   the  date  of   the   entry  of   tha 

Jud0iient  by  the    ti-ial  court  In  the  oaee  at  bar«   which  waa  allow«4 

in  the  amount  of  ^6|807«11  in  the  Judgment  appealed  front   It  1« 

sufficient  to  aay  that  a  like  olala  was  dl  sail  owed  in  Blaine  r* 

gjty  of  GhieagOf   supra »  where  the  court  Bald< 

"In  the   case  at  bar^   a  oondecnation  Jud^ent   for  |lLi|b4M 
was  entered  a^lnst  appellant  on  July  16»  1924*     Xr^roh  8ft  IflSt 
this  amoimt*   vvithout  interentf  was  paid    to   the  property  ov»ner, 
and  aocepted  without  prejudice   to  har  right  to  raoorar  Interest* 
During  the  course   of   the  condemnation  proceedings   the  pr-rtioa 
entered  into  a  etlpulriition  of  facta  whloh  proTlded»  in  party 
that  the  property  owier  preaerrwd   the   right  •  to   take   r.uoh  stepa 
***  neceoeary  to  raoorar  interest  on  the  Judgment  froa  the  data 
of  entry  thereof**     Und'i^r   this  Btipulation»   it  la  apparent   that 
the  amount  paid  by  tha  city  was   to  be  entirely  applied    to  pay  tha 
principal  of   tha  Judgment*     The   trial  court  entered  Judgsent  for 
iateretJt   at  fire  par  cent  on  i^l68»404  from  Znly  16,  19i'/»   to  March 
27 »  1S26,   in   the  sum  of  .*5|870.62  and   than  again  computed   tha 
intareet  until  July  15f   193«,   at  an  additional  sua  of  $3»316.88f 
■nktttg  an  aggregate  sum  of  C9»ia7*50»     This  method  of  ecaipntatiOB 
under   the  stipulation*  wae  wrong*       The  correct  rAOuat  of  intereat 
due  ie  fire  per  cent  on  tl68»40'4  froa  July  lf»  1924,    co  March  27, 
1929 »  C>5»870«62*<' 

i>rlor   to   tha  aoceptanea  by  plaintiff  af  tha  payaant  of   Um 

principal  amount  of   the  caadeimation  Judgment,   tha  partiea  enteral 

into  the   stipulation  heretofore   set  forth  in  ^hioh  they  agreed 

"that  upon   the  payment  of  tha  full  amount  of    the  afareaaid  Jud^aent 
by  tha  City  af  Chicago,  without  interest,  but  i*ith  tha  right  raserr** 
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1IM0  appeal*   together  with  oases  numbered  3305 6 1  38067  and 
38053*  was  ooneolldated  for  hearing  in  this  oourt  with  ease  iJo.   "S^Ob^, 

Defendant*  City  of  Chicago*  seeks  \j   this  appeal  to   rerersc  a 
Judfnent  «»ntcred  against  it  in  faror  of  plaintiff*  .^dw&rd  T*  BlAir* 
for  $1*617*43*     This  Judgaent  comprises   the  item  of   ^l>0li>6.50«   re- 
presenting interest  at  %%  per  annua  on  a  condeanation  Jud^oent   for 
142*0^)0*  from  the   date   of   its  entry  Aitgust  18*   1934*  until  j^ehruary 
20*  1926*   the  date  of   the  final  payment  thereon*  and  the  item  «f 
$320*93*  representing  interest  at  h%  per  annum  m  said  '^1»096*50 
interest*  from  the  date   of   the  final  payment  on  the  principal   of   the 
oondeBBiation  judgment  i'ehru&ry  20*  1925*  until  December  1*  1934*  whim 
tho  jud^sent  was  entered  in  the  trial  oourt  in  this  cause. 

The  (questions  to  be  decided  on  this  appeal  ao-e   identical  with 
those  presented  in  Tho  Unirersity  of  Ohioago  t.  City  of  Jhioago*   3en« 
No*   58059*   in  which  an  opinion  is   this  day  filed.     That  decision  is 
controlling*  and  for   the  reasons  stated   in  the  opinion  filed  in  that 
cause  the  Judgment  io  kere  in  all  respects  affirmed  except  as   to  its 
allowance  of  the  additional  interest  of  $520.93,  is  rerersed  as  to 
this  last  mentioned  item  and   the  cause  is  ""^^ded^wl^h  d^i^««*^«»   *• 
disallow   s«me  -d^o^r Jud^t^for^h.  Interest^r   .1*096.50. 

L(D  CAlJBJi  WiL^WJ>  >.ITH  DDviXITIOaS. 
Friend*   P.  Jo  »»*  ooanlan*  J«*  ocncur. 
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UR,  PR£3I0INa  JUSTICE  DENIS  £•  SULUYAI  DELIVERED  THI 
OPINION  OF  THE  COURT. 

This  18  an  appeal  from  a  judgment  entered  in  the  Munlolpal 

Court  in  favor  of  the  defendanta  and  against  the  plaintiff  for  costs 

in  a  suit  upon  a  note  dated  September  13,  1933,  said  nots  being  for 

the  prlnolpal  sum  of  $3,000,  payable  120  days  after  its  date,  be«ring 

interest  at  the  rate  of  6  per  cent  per  annum  and  was  made  payable  to 

Paul  Gawzner  at  the  Aurora  Leland  Hotel,  Aurora,  Illinois.   The  note 

was  signed  by  "Rosenbaum,  Inc.,  By  H«  R.  Rosenbaum,  Pres***   On  the 

reverse  side  of  said  note  appe-rs  the  following: 

"Sept,  12,   1933 

By  credit  on  the  within  note  $1,000 
Paul  Gawzner 
(signed)  H.  R«  Rosenbaum 
David  S.  Komiss*" 

Service  of  process  was  not  had  on  Herman  R.  RosenbaiH  aiA 
ths  cause  was  tried  •^s  to  David  S.  Komiss* 

Plaintiff *s  statement  of  claim  alleges  th«t  for  value  he 
purchased  a  certain  promissory  note,  on  the  f?oe  of  irtiioh  it  purports 
to  be  for  3,000.00,  upon  which  has  been  paid  -U,500.nO,  and  thst 
there  is  a  balanoe  of  |1, 500.00  still  due. 

Defendants  contend  that  the  note  when  signed  by  Komiss  r-^s 
for  $3,000.00,  and  he  signed  it  as  nn  aocoumodation  signer  and  after 
he  had  signed  it,  an  endorsement  was  auide  thereon  for  :i,030.00,  which 
changed  the  amount  due  on  the  note  in  violation  of  the  Negotiable 
Instruments  Act  and,  for  that  reason,  the  endorser  was  released  froa 
any  liability. 
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From  the  evidence  It  appears  that  Oawzner,  the  plaintiff^ 
lived  In  Aurora,  Illinois,  and  th'^t  Rosenbnua,  one  of  the  defendants, 
who  w^a  president  of  the  oonoern  known  as  Rosenbaua,  Ino«,  was 
desirous  of  procuring  a  loan  for  the  sum  of  '5, 000.00;   that  there— 
after  Rosenbaum  and  Eomlaa  went  to  Aurora  to  see  Gawzner  to  Induoe 
the  latter  to  loan  the  money  to  the  maker  Rosenbaum,  Ino«,  to  buy 
some  dresses  for  the  store;  that  Gawaner  told  Komlsa  he  would  trf 
to  get  the  money  to  give  Rosenbaum  if  he  oould  "raise"  It  and  Komlsa 
would  endorse  the  note  and  beoome  personally  liable.  That  he 
oould  not  ♦'raise'*  |5,000«00  but  would  try  to  "raise*  $3,000.00. 

The  negotiations  for  the  most  part  took  plaoe  between 
KcMUlss  and  Oawzner,  Komlss  requesting  the  loan  of  as  muoh  money  as 
he  oould  get  to  buy  dresses  for  the  shop  of  Rosenbaum,  Ino.,  which 
oonoern  was  eng'^ged  In  selling  dresses  ?nd  in  which  Komlss'  wife 
was  a  stookholder,  and  also  for  the  Pnndora  Shop,  whioh  was  owned  by 
Komlss  In  whole  or  In  part  and  operated  by  the  Rosenbaxim,  Ino.   It 
was  finally  agreed  between  them  that  Gawsner  would  loan  them  the 
most  he  oould.  If  Komiss  would  beoome  responsible  for  It  and  sign 
the  note,  which  Komlss  agreed  to  do. 

The  note  In  question  was  dated  September  13,  1932,  and 
was  prepared  in  Chicago,  by  Komlss  and  Rosenbaum,  and  on  that  day 
Komlss  sent  Rosenbaum  to  see  Gawzner  and  he  took  the  said  note  with 
him  which  was  made  out  for  #3,000.00,  signed  by  Rosenbaum,  Inc.,  by 
H.  R#  Rosenbaum,  President,  and  endorsed  on  the  b^ok  by  Komlss  and 
Rosenbaum  personally,   \ilhen  Rosenbaum  presented  the  note  made  out  by 
Komlss  to  GrawBner,  the  latter  said  it  was  for  too  large  an  amount, 
as  he  had  found  that  he  could  raise  only  43,000.00.   After  some 
discussion  with  Gawsner's  lawyer,  Rosenbaum  endorsed  on  the  back 
of  the  note  a  credit  of  i?l,000,00,  leaving  the  or-lanoe  due  on  the 
note  -3,000.00,  which  amount  Oawsner  thereupon  gave  to  Rosenbaum  la 
two  checks,  one  for  11,500.00  and  one  for  $500.00,  both  of  which 
«r.  paid.  Before  th.  not.  beo,«.  due  a  payment  of  #500  «,  p^4 
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tfoidw  "e»aiil   ««i/«ofas8#H  to  qoife  srf;}'  lOl:  saBsail)  yjird  o*  *®3  blsioo  sA 
^^ei;mc'»  n'nx^  fli  basi  bbbbbiI)  :gfllIX»B  ill  i^B^t^i^nd  ui^-fi  aiBonoo 

»ri*  m^Ai^  a&ol  t,luoyi  t©/isw3€  d-erf*  tss^At  a^mttm  ibssiig^  leil^ell  asw 
ii^is  f>ns  *!  Tol  tXcrienoqesi  aaaeoBtf  fcXwow  «ai«o5  Iti   ^jblijoo  Brf  ^Boa 

»ob  ot  JbBeiQjs  afiJBCi  dsilffw  ,»*oa  erft 
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upon  the  prlnoipal^  leaving  a  balance  due  of  U, 500*00 «  plua 
interest* 

On  J?>nuax7  10,  1933,  the  note  was  protested  by  a  notazy 
publlo  and  notioe  thereof  wis  given  to  Komies  thr>t  the  oaker  liad 
failed  to  pay  the  note  and  th^t  the  holder  would  look  to  hia  for 
payment,  damages.  Interest  nnd  ooets* 

It  is  contended  by  the  defendant  Koaisa  th?t  he  was  an 

aooommodation  endorser  and  that  aaterial  alterations  were  as-de  la 

the  note  without  the  knowledge  of  the  signer  of  the  same;  that  said 

alteration  was  in  violation  of  Chapter  98,  Paragraph  146,  Section 

134,  111.  State  Bar  Stats.  1935,  which  reads  as  follows: 

«146,  mAT   ALT i;  RATIONS  ARE  MATERIAL]  I  134,   Any 
alteration  which  changes: 

1.  The  date. 

2.  The  sum  payable,  either  for  principal  or  interest. 

3.  The  time  or  place  of  payment, 

4.  The  number  ?nd  the  relations  of  the  parties. 

5.  The  medium  or  currency  in  which  payment  is  to  be  a^le. 
Or  which  adds  a  place  of  payment  where  no  pl^ce  of 

payment  is  specified,  or  any  other  change  or  n.ddition  which 
alters  the  effect  of  the  instrument  in  any  respect,  is  a 
material  alteration," 

The  evidence  shows  that  Koalas  w^s  in  fact  the  priaary 
borrower  and  agreed  with  aawzner  to  become  personally  liable  If  hs 
would  let  him  have  ss  much  money  as  he  could.   Several  days  later 
when  Komlsa  sent  Rosenbaua  with  a  note  to  Oawsner  aade  ottt  ior 
#3,000.00,  Gawzner  informed  him  th-^t  he  could  r<»ise  only  .i?, 000. 00. 
V?hereupon,  Hosenbaum  made  an  endorsement  of  1^1,000.00  on  the  back 
of  the  note,  thereby  reducing  the  amount  of  the  note  to  ?8,000,00. 

The  evidence  further  shows  that  Koaiss,  instead  of  being 
an  accommodation  endorser,  w^s  interested  in  the  Rosenbaum,  Inc., 
his  wife  being  a  stockholder  and  he  also  being  an  owner  in  some 
of  its  enterprises. 

The  evidence  further  shows  th^t  when  Rosenbaum  went  to 


£>':/f  "sf^iB?!?  &xff   i'  di  eslffioX  o^  ix^v^tg  ©.f-.,,;  losierft  cotton  Jtfi*  oxXdJtrq 
tol:  laid  ei  iowX  Wwow  leMori  ©fC*  rf.BXfif  i3n..t  r^on  »j£i#  'if^q  o*  l)«XiAl: 

.eiteoo  l>n?^  ^B&r^tul   ^fi©3saf!i}  ,jn«flnCB<i 

ccZipat   ft:-'#.X  ilq«'i^i?"3:        ,.      -i&tq&dQ  to  noitBlolv  at  a&m  noitBt^tSjs 

:8woXlol  e^  ai:>i.3"i  tioXfhr  «SE6X  •a^ssfS  "^Afi  ©tjBiE   .XII    «^ex 

-^aA      .*EX  i   CaAl^TM  MA  SKOIT.  :      "AHf      •a^X" 

♦suB^  ex(T     »X 

Cq  TO  3!ffli;;f  axCT     •£; 

,a*:  :;«tv  tsdifii/rt   9XiT      »* 

9<S  0^  -'  ■^'•^^  lafiribattB  s»riT     .S 

.«?  si    t*0';)crs©*r  x^s  nl   ifa&msftiiBitii  fitiS  to  sdi  ais^Xfi 

T9*sX  B'sj-Tv'^  X'^isvsC     ♦^Xijco  ©rl  a.r  tc®«*^»  rfows  8?  ©Vjpri  xld  *aX  Mr/our 

^siUBQ.a»»oi^  uii  ai  bota^i&tai  ,  ■  *eToi)iTf9  ttoiS&t0smo9t)&  as 

»i»08  «x  f&«wo  iis  snlscf  otXfi  ad  hcM  s^hloMaofft,  a  ;^nl»cf  «llw  Bill 

#iiQBixqt»tnB  8*1  !l:o 
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Gawsner  he  wsmt  ^t  the  direction  of  Komiss  to  negotiate  for  the 

loan  and  whatever  endarsemente  or  changes  thrt  were  auide  on  the  note 

by  Rosenbaxiffl  were  done  by  HoaenbauTi  representing  Koaite  as  ««11  aa 

the  maker  in  order  to  obtain  the  loazu 

we  do  not  believe  that  Kofflise  w^s  in  any  aense  an 

aooommodation  maker*  As  the  oourt  said  in  the  o°8e  of  Cofonwealth 

National  Bank  v.  Goldstein.  261  3.  W.  538,  page  541: 

"To  constitute  one  an  *ncooaBnodation  maker,'  he  must 
not  be  the  recipient  of  any  consideration,  as  the  rery  ter« 
implies  an  act  without  any  oonsiderption  valuable  in  law  sovii^ 
to  the  party  thus  lending  the  use  of  his  credit  to  another,  but, 
to  the  contrary,  thptt  it  is  purely  an  ^ct  void  of  oreeent  or 
anticipated  personal  profit,  gain  or  advant-^t^,  viz.:  to  oblige, 
the  performance  of  an  unselfish  and  friendly  service  for  another, 
without  receiving  or  expecting  a  quid  pro  quo>* 

Counsel  for  defendants  cite  the  case  of  Keller  v.  Rfcck 
Island  St^te  Bank.  293  111.  553,  We  do  not  believe  this  c^se  is 
applicable  here* 

The  statute  relating  to  changes  made  in  negotiable 

instruments.  Chapter  98,  Paragraph  145,  section  123,  111.  State  Bar 

Stats*  1935,  reads  as  follows: 

"^iVhere  a  negotiable  instrvunent  is  fraudulently  or 
materially  altered  by  the  holder  without  the  assent  of  all 
the  parties  liable  thereon,  it  is  avoided  except  ^s   against 
a  party  who  has  himself  made,  authorized  or  assented  to  the 
alteration  and  subsequent  indorsers.  •  ♦  •« 

We  do  not  believe  that  the  endorsement  on  the  back  of  the 
note  indicating  a  payment  of  ;^1,000,00,  made  by  Hosenbaua,  repre- 
senting Komiss,  could  be  considered  as  a  material  alteration  or  a 
fraudulent  one  or  in  any  way  affecting  the  rights  of  Komiss. 
Rosenbaum  was  sent  to  conclude  the  deal  for  the  joint  benefit  of 
Eomiss  and  Rosenbaum^  Inc.,  and  in  that  behalf  he  was  Komiss* 
representative  as  well  as  representing  the  maker  corporation,  and 
Komiss  should  not  now  be  permitted  to  take  advantage  of  such  act. 
A  case  wherein  a  similar  situation  arises  is  that  of  Bryan  v.  Dyer. 


9*011  9At  flo  •&««  9^8w  i'3/f#  aas^Jf^rfo  ■^<J  »;fn»ffi»M©Jbrt^  TSTst^rfw  bci*  aaoX 

nj?  9sii9e  ^-e  ill  B^^-n  eei^olf  ^sift  •▼©llsd  too  ot)  »W 
d^X.';»snowK^O  lo  ae^^o  »rf^  ni  i)l>->«  #^s«>*  «rf*  cA     ,^«3teHt  i!ol*r>Jbo«mo©o« 
:I*3  9^oc   ,8&3   •?   .e  X»S   ^nl^t^hloi)  ,v  :^(3e  X.gnol^gH 
■     9d.   \r97lBm  jBoi:;fi5f/0£sr-cot>f?'  ns  sno  9^utiienoo  oT" 

-;.}    Vo  t..  f^q    si  •    ^^t^iv- 

3Ca4liH   .v  leXIaS  lo  98»o  »ii.t  s*io  ai^fl.8l«at»Jb  tot  XeaxmoO 
fii  »e«o  alft;'-  ^vsilocf  ioa  ok  tV  ^Sd4  .XXI  ses   .Ixyjea  »»t?J8  £m&XB;i 

v9idrf  eldJioHqqa 

-r-H   s-i-:?-?    ,XXI    ,-':;SX  aoXtOGt,    t  x{m^Bi.<^   t^  r*fqMdt   « ft:fn»B0V#tai 


vIi'c-sIj/5c/-T'^   d1 


:8woIIo 


CO?"  is 


;  oJb  »W 

TO  SCO  #^fleXxriur«tl 


t>fl«    ,floi;^sToqTOO  t93{«ai   »£ft  gnX^flacdiqot   8'  s«  »ri*.«?*iia89iq»x 

«*o.e  rfowa  \o  95je*«jBT6jc  »iP*  o*  fi9**Xmc©q  ad  woe   ^on  l)Xi;orfi  B«lfl»3 
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38  111*  188*   In  the  Bryan  o^e*  suit  was  brought  on  an  tgrecatnt 

upon  whloh  there  had  been  an  endorseaent  of  payment  whioh  w»s 

afterwards  erased.   The  court  at  page  201,  said: 

"As  to  the  erasure  of  ^n  indorsement  on  the  writing, 
we  cannot  think  it  should  vitiate  the  whole  instrument.  •  •  • 
The  Indorsement  hea   no  more  validity  or  effcot  than  a  receipt » 
*  •  *  fo  say,  then,  the  obliter'^tion  of  an  indorseaaent  of  a 
payment  on  the  note  makes  void  the  note,  is  to  s'^y  th'-it  the 
destruction  of  a  receipt  for  suoh  a  payment  has  the  s^«e 
effect,  which  is  preposterous." 

Prior  to  the  Hegotiable  Instruments  Laws,  the  Illinois 
decisions  were  to  the  effect  thnt  memoranda  not  in  the  body  of  the 
Instrument  are  not  considered  as  alterations. 

Knoleg  v«  Hill,  Admx..  eto.  25  111,  288,  was  a  oass 

wherein  a  note  bearing  interest  at  10^  had  narked  on  its  faoe,  below 

tht  date  and  figures,  the  following  neBorandum:   "When  due  to  draw 

15^*  The  court  in  its  opinion  on  page  389,  said; 

"The  memorandiun  on  the  note  below  the  d«>te  and 
signatures  and  made  by  the  payee  is  no  part  of  the  note." 

Oarr  v.  v/eloh.  Ex'r. .  etc.  46  111.  88,  was  a 
case  where  a  suit  was  brou^t  on  f>.   note  payable  in  six  months  without 
interest.   On  the  right  hand  corner  of  the  note  w-s  written:  "Ten 
per  oent  after  due".   It  was  urged  that  this  wis  a  awterial  alter- 
ation. The  court  in  its  opinion  at  page  89,  said: 

"But  the  manner  in  which  the  words  are  added  to  the  note 
is  wholly  inconsistent  with  the  hypothesis  th^t  they  were 
placed  there  with  the  fraudulent  intent  of  making  them  a  part 
of  the  note.   They  are  not  incorporated  into  the  body  of  the 
instrument,  but  quite  r-part  from  it,  the  first  two  words  being 
upon  one  line  and  the  last  two  on  the  line  below,  •  •  •  A 
memorandum  may  as  properly  be  pl?>oed  on  the  f-'oe  as  the  b«ok 
of  the  note  if  done  in  such  mode  as  to  deceive  or  injure  no  one 
and  to  show  at  a  glance  that  no  fraud  can  have  been  intended, ■ 

In  Merritt  v.  Boy den  &   9on.  191  111,  136,  the  9upre«« 

Oourt  again  had  occasion  to  consider  a  similar  question  -  the 

alteration  of  the  amount  of  a  note  whioh  w?.s  made  out  for  ^100, 00 

and  altered  to  read  #1300,00,  by  altering  the  Marginal  figures.   The 

oourt,  in  ruling  on  the  question  of  the  marginal  figures  quoted  fro« 
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#«»ms»i:g.fi  fiji  jxo  id^ard;  rfw  ttvo  sk  'o  aevT"  srf*  «I      ,Q81   *XXI  8S 

■"   *   *   ^ta^tsfur^i'  ■■:■   erf*  a#,si*i?  r-^'ofls-   ,ti   x/rii.;?   tc  ::•       ^:- ^ 

£'   lO    iff  ,         :     ,TJS8  oSf   *    *    • 

*  :■■■     be'!-.:>;:;  i  a.  'Vrr    ^(Jfntau^'^finl 

<    '  *     ■■■        -■'^-    j^i„'s;.,rii, T.  I -lAi  *i '  ,'i 'ill"'. "  ~ii  .a!^i *v,'i '-^»-'-     *  "      i~im' " 

i>fi.s  e^Bb  ®zl;f  w©X»Gf  »9*oJ3;,  ftsEil"  «o  auLrfeiueioKaiss  »j^T« 

•'   Bm  «';;-v    .      .      -^    **9l^  «*ic*x3'   .rioXafS;   ^r  rtt.r- 

irgf^-V    YSad-    Jf'rf*    a X«>?^ff^-*- ■■<;■'■     ■-••■■'     ,-  •■  f.-'     ;rr".;!'-iS-c:,-r.-.r  ■  ;     V  UoiS?!r    si 

«rfd-  lo  x-l^osf  sri^  ctai  ....      -.,..! -v.-.:  ..   v\,.-   ...>.,    ,,--'      *,^:,>.-£  »fi:f  t© 

•  ripd  BJ^^O'!?  c;w*   Jg^ll:   and-   ^iti  s^ot-J.   trs'.i'-'   otttjy  tad  ^iTi&xixjttsat 

A  *  *  ♦    .^s-oX^cf  ©Kil  aii'S-  «t)  <W#  ?'"•  "   •■•^'^•'''  f'^^'--    '^^^'    ■*•'■■■■"  ••"■^^w 

iO.^Cf    ©rid-    855    Bti-.^.y.    Bfi-^    flC    Jb«0;-X>:    '^ff     '• 

".bata^d-jQl  0!99ci  ©vaxf  nso  iassrl:  on  ^ffdt  9s>«/?X  Toris  o*  fine 

OOaOOII  «»t  /w«.  •!>«(«  »«w  .rfoXxl'  *a«o«j8  sif*  'io  HoXd-'^ia^X.s 

axfl     •89:ci/}ii:l  XanJ^Tsm  ar**  a^^*^'  <      .OC«X#  J!).b'^i  03"  bBi-^&L^  has 

aotl  &e^o»p  BCTjas-t^  X«flXai.8ffl  sri#  to  aoitB««p  arii-  flo  i^lLsn  al   ^truoo 


numerous  authorities  to  the  effect  that  an  9j.tcratlon  or  erasure  of 
ths  marginal  figures  Is  an  Immaterlel  alteration  and  will  not 
affeot  the  rights  of  the  holder  of  the  Instriiment* 

In  the  Instnnt  oass  the  change  was  mede,  so  as  to  represent 
the  real  agreement  and  contraot  between  the  parties  and  was  not  dons 
for  any  fraudulent  purpose. 

It  is  next  contended  that  courts  of  appeal  will  not 
disturb  the  finding  of  trial  courts  without  9  jury,  unless  the 
judgment  or  deoree  was  oleerly  and  manifestly  against  the  manifest 
weight  of  the  eTldeno«« 

During  the  trial  of  this  case  there  were  numerous  Inter- 
ruptions and  arguments^  so  that  the  real  situation  was  not  dereloped 
in  an  orderly  manner ,  as  it  should  have  been.   We  are  satisfied 
from  a  review  of  <»11  the  evidence  that  the  finding  In  fsvor  of  the 
defendant  and  against  the  plaintiff  was  manifestly  against  the 
weight  of  the  evidence*  ^e  believe  the  evidence  shows  that  the 
plaintlffp  under  the  law,  was  entitled  to  recover  the  money  he 
loaned  with  Interest  and,  having  come  to  this  conclusion,  the 
Judgment  of  the  Municipal  Court  -   1«    rfrersed  and  a  finding  is 
entered  here  for  the  balance  due  on  the  note  viz.,  5l,500«0O,  with 
interest  thereon  according  to  the  terms  of  said  note, 

JUDGilEUT  REVERSED  AND  JUDGkEHT  HERE, 

REBEL  AND  HALL,  JJ,  0ON0UR# 


8 
re    eiusf^xs  ro  no Itatst Le.  aa  f^At  ^oftfio  ari*  od-  BsliltoAiua  vjor^mtm 

iuBti^xqhiL  o^  as  o@   «ft&9fli  as«  «sa£=^9  9£r^  sa^e  i^sttai  9At  nl 
enol)  *exi  ««w  fens  aal#^5q  ©d*  noaw^ed  i-sg-x^aoa  bnx  ta^m^BTv  ftAt 

•aaogtuq   #ifal0X)xrii!i:l   xom  r9\ 
ton  iitTf  X«»crq«  to  ttruoo  tsttt  b&t^9iaoo  txan  ai   <■! 
ail*  BBSXaw  iTiirt   «  isjodilrr  e^iuon  l^Jtri  lo  sfliian  ari*  dtw^faiJb 
JealiffSH  ail#  #»fli«3je  YX^caliasffi  Jbfl*  x^t^ai©  eaw  aaioaf)  lo  tixangibtf^ 

9*on9l)lTa  eiit  1o  tifs^** 

-TS^nl  euorEftasi/n  STisrr  9r^dt  »a*o  alii*  ^o  X«lrr#  ad*  siii^urtl 

,>agal9vsfc  ton  sen  aot&Buii'  ^rijf  tpilit  oe   ^cJaaau/aie  bas  anoltqtsr 

hBlT[Blif'8   «XP  aw      -ns  bXi/oric   ifx   er   ^^snnaaj  xliBbio  aa  at 

sd;f  to  Tovffl  ai  snilwiif  aaj  tjsrii-  aonafcivs  9dt  ii.^-  \o  vajtvaa  «  «•«! 

edi-  ^aaiaS"*  xi*««^-i«««  ««*  lli^iilBlq  atf*   taoia^  te£  istsba9lob 

(»dt  tr.d&  awpae  soaaJbive  ^dt  avaiia^  a*     •aoaaJbiva  art*  to   td-gi^m 

»d  x^ao^  Sfl^  16-70091  ot  b^liit;^a9  »«w   eWeX  ad*  laisci;   s1:H#'cl«iq 

eri*   eaoiaaX^ooo  elrl#  o*  9^ot>  sfllvsd;   »fci«a  ^a-^Tstai  dtia  bBotml 

el  gaiiinll  s  ^a«  feaaiavST  *^  iiof^s**  touoO  Imi^imr^  ftd;t  ^o  taMts^u't 

riJiw   4CO»00e«it   «^«iv  ajfofl  ««i*  ao  Bub  99aBl(^  mmi  rcot  ©Tiari  Jb^ia^tna 

*9iofi  J&i  snet  #riJ  o;^  salMo^ed  aosTSff*  ^aaTStai; 
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ROBCT.T    R.    BAKER, 

(Complainant)  Appellant, 


^r\        CIR0UI1 

H.    3AJUCR,    DIOORY   W.    BAKER,       |i        J 
BAKi.R  WOURSI,,    and  JOHN   E.         ^k«JL  ^ 

,   Individually  and  as  j^ ^Z****'*'***. 

atrator  of  the  tst^.te   of       /    )/ 
Baker  ooully,  deceased,         '^y*  ' 

(Defendants)   Appellees.  291    I. A.    60  9 


MR.   PR£SI0ING  JUSTIOE  DENIS  £.    SULLIVAM    OELIViTREO  THE 
OPINION  Oy  THE  COURT. 

A  bill  was  filed  in  the  Circuit   Court   of  Cook  Coxmtj  by 
Robert  R.   BaJcer,   plaintiff,   asking  the  court  to  examine  hie  account 
as  trustee  under  the  last  will  and  testament  of  Agnes  B*   Baker,   his 
mother*     This  appeal   is   from  a  part   of  the  decree   of  the  Circuit 
Court  which  disapproved  the  account   of  said  plaintiff  as  trustee 
as  to  the  sum  of  V3,257,61  and  also  from  th^^t   part   of  the  decree 
which  disapproved  the   item  of   fees  credited  to  the  plaintiff  for 
services  rendered  as  trustee   for  S4,175.72» 

Agnes  B,    Baker  died  on  July  19,   1917,   leaving  a  last  will 
and  testanent  duly  executed  and  a  codicil  thereto.      Shs  left 
surviving  her  as  legatees  and  devisees  her  sons,    Robert  R.   Baker, 
Digory    «.    Baker,    William  H.    Baker  and  her  daughter  Julia  Baker  Scvaiy, 
and  her  adopted  granddaughter  Agnes  Carolyn  Baker,     The  will   provided 
lor  a   trust   of  two  pieces  of  property   situated  at   3333-47     est 
Madison  Street,   Chicago,   ?nd  1759-58   West   Monroe  Street,   Chicago, 
for  the  benefit  of  her  daughter  Julia  Baker  3euiiy  and  Agnes  C- rolyn 
Baker   (Nourse),  her  adopted  granddaughter;    the  trust  to  terminate  on 
the  death  of  Agnes  Baker  Scully,   the  daughter.     By  the  codicil, 
plaintiff  Robert  R,   Baker,   was  appointed  sole  executor  and  trustee 
under  the  provisions   of  the  will,      S?id  will  and  codicil  were  d\ily 
admitted  to  probate   in  the  Probate  Court  of  Cook  C^iinty,   Illinois, 
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yd  X*rx-:c>^  s>cO  lo   #-ufoO  ^ii/o-xlO  BAi  at  b^lh 
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,Xioiboo  »r:.;    \;-      .tc^tfrfgw  ■  ti^IXi/oo  i»^"?o  aeo^A  lo  tiifffih  9ri* 
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yXui)  ©'i:-   -*..^...>..;-   ■  -    XXiw  L^   _      .-i.  - -•   eitoleivotrq  s/l*  lolm/ 
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and  the  estate  was  d\jdy  administered  and  closed*   Robert  R*  Baker 
duly  qualified  as  trustee^  and  accepted  the  trust  and  oonuaenoed  its 
administration* 

From  July  19.  1917  until  NoTenbeT  31,  1931,  the  d^te  on 
which  the  trust  was  terminated  by  the  death  of  J\illa  B»Jcer  Scully, 
plaintiff,  S8   trustee,  managed  and  controlled  the  trust  property  and 
oolleoted  and  distributed  the  income  therefrom  between  Julia  Baker 
Scully  and  Agnes  Baker  Nourse* 

In  March,  1923,  the  Monroe  street  property  wee  sold  toy 
the  complainant  and  on  J^^nuary  1,  1939,  the  Uadlson  street  r^roperty 
was  leased  for  a  term  of  99  years,  the  building  on  the  property 
being  sold  to  the  lessees*   Plaint Iff, under  the  terms  of  the  will. 
Invested  and  reinvested  the  proceeds  from  these  transactions,  trsatlng 
said  proceeds  as  part  of  the  corpus  and  from  time  to  time  making 
distributions  to  the  beneficiaries* 

On  October  39,  1930,  Julia  Baker  Scully  and  plaintiff 
opened  up  a  joint  account  In  the  Peoples  Trust  4  Savings  Bank  of 
Ohioago*  This  ^^cooxint  was  maintained  by  these  parties  xintll  the 
death  of  the  sister,  Julia  Baker  Sovilly,  in  November,  1931,   Plaintiff 
often  made  deposits  for  Mrs.  Scully  In  this  account  and  during  Mrs* 
Scully's  sickness  he  made  deposits  of  every  disbursement  from  the 
trust  accruing  as  Mrs*  Scully's  share  In  said  account*  He  sometimes 
endorsed  the  checks  as  Mrs*  Scully's  agent  and  at  other  times  procured 
her  endorsement  and  completed  the  manual  acts  of  the  deposit  himself* 
On  January  1,  1931,  there  was  a  balance  on  deposit  in  this  account  of 
#3,157*07  and  on  November  31,  1931,  the  date  of  Mrs.  Scully's  de«tb, 
a  balance  of  :|?3, 257*61,   This  amount  w^s  withdrawn  by  complainant 
as  surviving  joint  owner  on  December  7,  1931*   It  is  this  sum  of 
$3,257*61,  that  the  decree  finds  was  not  accounted  for  or  paid  over 
by  the  trustee  to  Julia  Baker  Scully  during  her  lifetime. 

During  the  entire  period  of  time  th^t  plaintiff  acted  as 
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trustee,  he  kept  no  aooiirete  record  of  the  time  he  expended  on  the 

Bianagement  of  the  estate.  The  eridenoe  shows  thnt  praotioallj  erery 

day,  however,  either  Urs,  Scully  or  Agnes  Bpik^r   Nourse  spent  a 

portion  of  the  time  with  him,  during  which  time  trust  aMitters  were 

discussed* 

The  Monroe  street  property,  located  at  1752-58  Vest  Monroe 
street,  consisted  of  four  old  brick  residences,  and  during  the  period 
from  the  closing  of  the  estate  of  Agnes  B.  Baker  up  to  M^roh,  1932, 
the  plaintiff,  as  trustee,  managed  and  looked  -lifter  this  property, 
collecting  the  rents  therefrom,  paying  taxes,  water  rents,  insurance, 
costs  of  repairs  and  maintenance,  and  all  other  Items  that  required 
attention  in  order  to  preserve  and  maintain  this  property.   In  u?roh, 
1933,  this  property  was  sold  for  -^15,000,  the  net  proceeds  of  the 
sale  being  $14,000  and  this  latter  sum  w?i8  invested  in  bonds* 

The  Madison  street  property,  located  at  323?-3247  ^est 
Madison  street,  Chicago  rras  improved  with  a  store  and  apartment  build- 
ing which  plaintiff,  ss  trustee,  managed  and  looked  after  from  1918 
to  1929*  During  this  period  complainant,  as  trustee,  collected  the 
rents  from  this  property,  supervised  all  expenditures,  payment  of 
taxes,  insurance  premiums,  the  making  of  repairs  and  necessary 
laainte  nance* 

On  January  1,  1929,  the  building  on  the  Madison  street 
property  was  sold  and  the  ground  leased  under  a  99  year  lease.  Proceeds 
of  the  sale  of  the  building  were  $50,000,  end  the  net  proceeds  pfter 
payment  of  all  expenses  were  invested  in  bonds  by  the  trustee* 

During  the  entire  period  of  the  trust,  the  trustee  collected 
|183,658*75«   Of  this  amount  f65, 578*43  were  distributed  to  Mrs* 
Scully  from  1917  up  to  the  time  of  her  desth  In  1931,  and  $65,579,89 
were  distributed  to  Agnes  Baker  Nourse  during  the  same  period.   The 
balance  of  the  collections  made  by  the  trustee  was  expended  for 
various  expenses  incurred  in  connection  with  the  handling  and  oper"tloB 
of  the  trust  properties,  and  as  compensation  for  the  trustee  during 


8 

Bdi  CO  fidjbneqxa  »d  9mit  odd-  to  M0097   dJ-sti/oojs  on  tcsi  sd  ,9eJ'ex/i:# 

e  tnsqs  ewrtxroK  t9l.*6  eftfli^A  to  yilwoe    .eiM  T*rfi-Ji»   ^TS-v^TTOrf   ,t«6 
fnum  6T9J*JIB  ^ajwif  s«ftjt*  £[oiifw  ■Qai'iub  ,airi  ri^iw  •flsi.t  ert  lo  iioitToq 

©ortiwoM  *a»W  85-SaVI   *i  1)3*  t^B  aoiaoM  srfT 

ftci  3fliTtrb  jfcajB   ,8°»onft£?i88T  ioiTcf  6X0  Trwol  to  Jbfetaienoo   , testers 

t    :.''■    ,  ,3  89ii3A  to  »f(itB9  9dt  to  3fii8oXo  srijf  aroit 

^•^;^'XS<3ro•rq  8iffc^  •Eft;^-^:'  i)9luoi  ba./i  bB-gBOsa   ^99ts!  ^1t italalq  9dt 

t^oaa'suBtti   teta^t  r&t*^^   ^ssy.f?*  axii^jsc    ^mortBtBdt  stn--.,       J   ^fli^^o^IIoo 

^io  XXfl  i)ae   ,90ii8a»Jalatt  Jbn^  BitaqjBt  to  •*«oo 

®rf*  lo  ei)S90oiQ  tec  acid-   ,OCO«SI|;  itolt  bloa  bjwt  t^xsqoiq  aid*   ^SSex 

*:::Ar.j'-.    r:  iJod-feSTni   b.«w  Kirs  rstS^i  atdt  baa  000*>X|  gniacf  bIbm 

'*'S5-.«;5SS  *«  b»*60oX    tX*i*Io^<5:  *9e%ta  aoBlbBU  eifl 

~5Xi0cf  tiiftffitTsqc  fcojp  910*8  «   riJi^  Jtsvotqaii  et«^»'3:*a  noelb^M 

LWl  molt  i:9tl«  Jb«afeoI  ba.»  hB^&asm  ,0»*eifT*  pr   ^ttitnicia  doirfw  yxi 

•  rf*  i>9*09lloo   ^»9*sirrr'  <.      ?.aijBXa»oo  boiisc   exn'*  QxjiTtKj      ♦SSGI  0* 

lo  ^^©mYsrT  <B«ira'd'lfifla«:irx  idcwe   ,^*'xaqoi:u  aid*  mort  •#asT 

Yrrescvi*.^  4 3aii;iiB?»iq  ©onRiuanl    ^asx^^ 

«eonisna*fli8Bi 

eT*fi  floei  :io  ^i*)Ilwcf  ari^f   ,esex   ,i  ^aejOTsX.  nO 

9l;>v%o.  ^  ^  ;,.    :-:•::         '  .:vo':-        '    o       a      i)Ioe    e^^iVi-   Y*T®qoTq 

■:^jcM:j  8fc«s»ov  n't  bfl.«?    ^or'sOtC  ^ifclJU/d   ^df  la   bLsb   Bdt  !• 

»«   iti-;-  .rf  i?l>flo  Jiaw   s»8ii8qxe  XXb  lo  #fl»«x«q 

feetOftXXoo  »e*Bi;i*  siit    ^  bcitf^c  »ii:*n6  »rf*  yii'rsji- 

•ettH  o*  £)9*xrcfXr£*eit  ^,8V2ftG3t  l^omi  airi*  10     ,e7«8a8,C8X| 

C8,eva,aa®  ba^   tl*:ex  /il  dJeai  rf»ri  to  BmiS  srf*  o*  qu  Txex  aioil:  xXXuoa 

9x<T     .iboiif»c  ^ri*  Sni^i/b  aerrwoH  laiisfei  eftc^A  o*  bBtudixtBib  Bi9vr 

•r.      c.8i3fl»qx9  »f<w  e8*8UT*  srf*  yc^  »feJ9tt  BfloUoeXXoo  »rf*  to  Boa^lBd 

aoli^xeqo  Jbne  -gatlba&d  sri*  rf*iw  noi^osnnoo  al  bsrruoal  88ac»qx9  Buolrsr 

■  .i]-Ttsb  90*&;j'f*  Bdt  -xol  aoiinBnBqmoo  a,-  bar^   ,89irt©qoTq  *e*;i*  ad*  to 


4 

tht   period  of  the  trust* 

The  oorpus  of  the  trust  at  its  termination  was  distributed 
to  the  surviving  heirs,  receipts  being  received.   The  trustee 
retained  f 4,175. 7P  as  fees  for  services  rendered  during  the  14  7e".rs* 
The  decree  found  this  fee  for  services  to  be  improper  as  to  the 
defendant,  John  K,  SouUy. 

Julia  Baker  Scully  having  died  intest'ite,  John  £•  3c\ally 
was  appointed  ndministrator  of  her  estate.  Thereafter  Scully,  as 
administrator,  filed  a  petition  in  the  Probate  Oourt  alleging  plain- 
tiff to  be  in  control  of  certain  assets  of  Julia  Baker  Scully.   Plain- 
tiff after  submitting  himself  for  an  examination  by  the  Probate  Court, 
filed  the  present  bill.   On  a  hearing  before  the  master  the  master 
recommended  in  his  report  that  the  plaintiff  be  «(llowed  the  relief 
prayed  for.  The  oourt  disapproved  of  the  sum  of  $3,357*61  as  not 
properly  accounted  for  or  paid  to  Julia  Baker  Scully  during  her  life- 
time, and  disapproved  of  plaintiff's  fees  ^b   trustee,  so  f-^r  as  it 
conoerned  John  £•  Soully,  administrator. 

Plaintiff  contends  that  the  trial  court  erred  in  refusing 
to  grant  the  trustee  the  full  compensation  staked  for  because  the 
trustee  ooncededly  ^oted  in  good  faith  throughout  the  entire  trust 
adminifltratlon,  kept  accurate  books,  and  vas  guilty  of  no  fraudulent 
or  negligent  acts  sufficient  to  bT  him  from  receiving  the  fee 
demanded  for  the  services  rendered  by  him. 

Plaintiff  further  contends  that  the  oourt  was  not  justified 
in  finding  that  the  balance  left  in  the  joint  bank  acoo\int  at  the 
death  of  Mrs.  Soully  was  not  the  rightful  property  of  the  trustee, 
and  thet  the  trustee  had  not  paid  over  to  the  deceased  beneficiary 
her  share  of  the  inoome  from  the  trust  estate  during  1931. 

Defendant,  John  £.  Scully,  individually  and  as  a4iiinistr«tor 
of  his  deceased  wife's  est?ite,  Julia  Baker  Soully,  contends  that  the 
purported  claim  of  plaintiff  to  the  balance  of  the  funds  remaining 
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on  deposit  at  the  tlm«  of  the  death  of  Mrs.  Soully  is  without  aerit* 
as  plaintiff  wre  ocoupying  a  fiduoiary  relationship  with  Mrs.  Soully 
at  the  time  of  the  execution  of  said  Joint  deposit  agreeasnt;  that 
there  is  no  evidence  th  t  he  ever  st  any  time  oontributed  anything, 
personally,  to  said  aooount* 

Defendant,  John  £.  Soully,  further  contends  that  there  is 
.no  evidenoe  in  the  reoord  as  to  the  value  of  the  services  of  said 
trustee  and  that  the  said  eum  of  M,  175. 72,  if  properly  oh'»rged  and 
allowed,  should  be  charged  against  the  corpus  of  the  trust  est«te; 
that  in  any  event  a  charge  for  commissions,  compensation  and  expense. 
If  properly  allowed,  oould  not  be  charged  to  John  E.  3aully,  as 
administrator,  and  th?t  «4S  administr^^itor  he  is  entitled  to  h^vs  and 
recover  from  plaintiff  the  proportionate  share  of  the  said  j)4, 175.72, 
together  with  interest  thereon. 

The  evidence  shows  that  the  said  John  £.  Soully  gave  notice 
of  a  cross-appeal  from  th:^t  portion  of  the  decree  which  approves  the 
report  of  the  master,  wherein  said  master  recommends  the  approval  of 
the  trustee's  account  and  also  th^t  portion  of  s?=«id  decree  approving 
said  aocoiint,  and  asks  for  a  reversal  of  the  foregoing  portions  of 
said  deoree,  and  for  an  affirmance  of  the  finding  of  said  decree  that 
there  is  due  to  John  £•  Scully,  as  administrator  of  the  estate  of 
Julia  Baker  Scully,  deceased,  the  sums  of  ^3, 257. 61  and  $2,087.86, 
together  with  interest  thereon  at  the  rate  of  5  per  cent  per  annum 
from  December  7,  1331,  to  the  date  of  payment.   Objection  was  aade 
to  the  books  of  account  kept  by  plaintiff  personaaiy  during  the  ye^rs 
of  his  trusteeship,  being  submitted  in  evidence.   They  rere  -orooerly 
admitted  in  evidence.  Ryan  Oar  Oompany  v,  Gardner.  154  111.  App.  565. 

The  evidence  further  shows  th?t  the  account  of  Robert  R. 
BaJcer  was  approved  by  the  other  interested  parties  in  the  trusteeship, 
William  H.  Baker,  Digory  1.  Baker,  Agnes  Baker  Nourse,  and  it  is 
also  quite  apparent  that  there  is  a  more  or  less  hostile  feeling 
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between  the  plaintiff  and  the  defendant  3o\illy« 

We  ehall  first  consider  the  item  of  <:3»357«61  on  deposit 

In  the  Peoples  Trust  &   Savings  Bank:,  Ohioago,  under  the  joint  «ooount 

of  Julia  Baker  Scully  and  Robert  R.  B»ker,  the  plaintiff  and  the 

tripartite  agreement  with  the  said  bank  under  which  the  money  was 

deposited  and  withdrawn,  which  reads  as  follows: 

"THE  PEOPLES  TRUST  AND  SAVINGS  BANK  OF  CHIOAOO: 

You  arc  hereby  authorised  by  the  undersigned  to  honor 
and  oh;  rge  to  this  aooount  any  check,  draft  or  other  order 
signed  by  either  of  us  individunlly.  You  are  also  hereby 
authorized  and  ordered  to  accept  for  credit  to  this  account 
any  oheck  draft  or  other  negotiable  instrument  payiible  to  and 
endorsed  by  either  of  us  to  your  order  or  otherwise.   It  is 
agreed  that  deposits  made  for  credit  to  this  account  or  any 
part  of  such  deposits,  or  any  interest  or  dividend  thereon, 
may  be  paid  to  either  of  us  whether  the  other  be  living  or  not, 
and  that  on  th*  death  of  one  of  us  the  bolfinoe  then  remaining 
in  this  aooount  shall  beoome  the  sole  property  of,  and  shall 
be  paid  to,  the  survivor  of  us.  You  are  authorl7ed  to  forward 
items  for  collection  or  payment  direct  to  the  drawee  of  payor 
bank  or  throxogh  any  other  b^ink  at  your  discretion  and  to  receive 
payment  in  drafts  drawn  by  the  drawee  or  other  b^nks,  and 
except  for  negligence  you  shall  not  be  liable  for  dishonor  of 
the  drafts  so  received  In  payment  nor  for  losses  thereon*" 

This  contract  was  introduced  in  evidence  as  Defendant  Scully's  Exhibit 

1,  and  was  followed  by  11  other  exhibits,  being  monthly  bank  statements 

beginning  with  the  month  of  Januaxy,  1931,  and  oonoluding  with  the 

nonth  of  November,  1931« 

It  Is  the  contention  of  the  defendant  that,  in  so  far  as 

the  bank  deposits  were  concerned,  the  deposits  by  Baker  in  the  bank 

under  the  agreement  with  his  sister,  were  not  In  pay^ient  of  the  amount 

that  was  due  her  under  the  trust  provided  by  the  wlll#   e  do  not  so 

eonitrue  it.  It  is  true  th?t  the  plaintiff  and  his  sister,  £r8, 

Scully,  occupied  the  position  of  trustee  and  beneficiary  and  a 

fiduciary  relationship  existed  so  far  as  the  handling  of  her  share 

of  the  Income  and  principal  of  the  ^^sets  of  the  estate  of  gnes  B. 

Baker,  their  mother,  was  oonoemed.  Defendants,  however,  -idalt  that 

plaintiff  was  acting  as  Mrs,  Scully's  agent  in  depositing  the  aoney 

in  the  bank,  henoe  the  agent  could  not  be  criticized  for  doing  as 

the  principal  requested,   we  know  of  no  rule  of  law  which  would  prevent 
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two  parties  -  when  dealing  with  a  subjeot<^aatter  outside  of  the 
trustee  relationship  •  from  entering  into  a  Joint  "^r^^rceaent  such  as 
defendant's  iiixhibit  1»  (which  was  a  oontraot  knowingly  entered  into 
with  the  Peoples  Trust  &  Savings  Bank  of  Ohio?*go)  in  the  absenoe  of 
eny  evidence  showing  that  Mrs*  3o\jll7  was  iaposed  upon.  The  testiaony 
shows  thot  this  account  was  opened  for  the  oonvenience  of  both 
parties,  and  as  before  stated,  in  the  absenoe  of  any  evidenoe  of 
imposition  or  inability  to  enter  into  a  contract,  we  do  not  think 
this  fund  oan  be  followed  and  still  be  construed  ^9   trustee  funds 
when,  after  it  was  allocated  or  paid  to  Mrs,  Soully,  it  was  Toluntari^ 
placed  in  the  bank  under  a  relationship  which  was  perfectly  legal 
and  was  done  without  any  fraudulent  inducement 8#   Erwin  ▼.  telter. 
283  111.  36;  Illinola  Tr.  &  3av.  Bank  v.  Van  Vlack.  310  111.  185. 

Defendants  next  contend  that  the  fees  retained  by  the 
plaintiff  as  compensation  for  his  work  as  trustee  ?re  not  Justified. 
There  oan  be  no  rigid  rule  for  the  fixing  of  fees  or  comt>ensation  to 
\>9   paid  a  trustee,  as  eaoh  oase  is  different  and  amst  be  oontrolled 
by  its  own  facts  sjid  oircumsti^nces.  Much  depends  upon  the  nature  of 
the  trust  and  the  fund  or  property  and  the  amount  of  work  done 
relative  thereto  and  the  result  thereof.   The  evidence  shows  that 
In  this  oase,  at  the  conclusion  of  plaintiff's  services  as  executor, 
he  took  over  the  work  as  trustee;  th-^t  the  property  consisted  of  real 
estate  which  he  sold  advantageously  and  invested  the  money  in  bonds 
whieh  produced  an  income;  that  the  balance  of  the  oroperty  consisted 
of  real  estate  which  he  lensed  at  an  advantageous  figure  for  a  period 
of  99  yeprs;  that  the  time  consumed  in  doing  this  work  extended  over 
a  period  of  approximately  14  ye  rs;  that  he  attended  to  the  repairs 
made  on  the  real  estate,  the  collection  of  the  income  and  reported  the 
same  to  the  beneficiaries  of  said  trust  satisfactorily  to  them  as  well 
as  to  his  sister  Mrs*  Soully,  during  her  lifetime. 
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The  evldeno*  further  ahowi  th'^t  during  the  tiae  h«  aaiiAgtd 
these  affairs  he  handled  approximately  $190*000;  that  he  frequentlf, 
if  not  daily,  had  oonferenoes  with  sone  of  the  interested  parties  in 
and  about  said  estate;  that  the  fees  which  he  claims  amount  to 
approximately  2  1/2  per  cent  of  the  money  involred,  or  -^bout  1300  a 
year  during  the  period  covered  by  his  trusteeship. 

From  the  facts  and  circumstances  before  us  we  do  not  find 
that  the  plaintiff  Baker  has  been  other  than  faithful  to  his  trust 
and  we  believe  th?:t  he  should  receive  reasonable  compensation  for 
the  work  performed* 

In  Follansbee  ▼•  Outhet .  183  111.  App#  213,  the  court  in 

determining  the  amount  of  oompens^'tlon    a  tnistee  should  receive 

for  his  services,  at  page  216,  said: 

"The  oompensption  of  ^.   trustee  is  not  determined  by  *ny 
established  practice  or  rule,  but  in  determining  such  compen- 
sation the  responsibility  incurred,  the  amotint  of  the  estate, 
the  time  and  labor  properly  devoted  by  the  trustee  to  the 
disohrrge  of  his  duties  are  to  oe  considered.   Ahat  is 
reasonable  oompensr^tion  depends  Icargely  on  the  oiroumstenoes 
of  each  case,* 

In  Dunne  v.  Oooke.  331  111.  App,  281,  the  same  rule  wse 
adopted  for  determining  the  amount  to  be  allowed  as  compensation. 
In  that  case  the  court  approved  an  allowance  of  -9,000  .9s  commission 
to  the  sole  surviving  trustee  out  of  an  estate  of  1165,000,  as  well 
as  17*500  for  his  solicitor.   In  the  cpse  at  bar  no  solicitor's  fees 
are  asked,   %e  cannot  see  thpt  any  injustice  is  being  done  to  aay 
of  the  interested  parties  to  this  suit  in  compensating  the  trustee, 
plaintiff  herein,  for  the  successful  work  which  he  performed  and  we 
think  his  reaueet  for  fees  is  modest.  i«e  further  believe  th?t  the 
court  should  have  overruled  the  exceptions  to  the  master's  report  and 
allowed  to  said  plaintiff  the  amount  remaining  in  the  joint  account 
held  by  plaintiff  and  his  sister  which  res  in  the  b^^nk  at  the  time  of 
her  death,  as  well  as  to  allow  the  plaintiff  the  reasonable  compensa- 
tion which  he  asked  as  trustee  of  said  estate. 
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For  the  reasons  herein  [^Iven  the  decree  of  the  Oiroult 

Oourt  Is  reversed  and  the  cause  is  renw.nded  with  directions  to 

overrule  the  exceptions  to  the  master's  report  and  enter  &  decree 

as  reoomtnended  by  the  master  and  in  harmony  with  the  views  set 

forth  in  this  opinion, 

DECREE  REVERSED  AND  CAUSE  <^taiOIO 
.-vITH  DIRECTIONS, 

HEBEL  AND  HALL,  JJ.  CONCUR^ 
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IR£N£  KHIZA, 

Appellee, 


80PIRIOR  0( 
\     )         \     J    i 

EDWARD  H.  FAQAM,    /^  J     \      ^  °°^^  COUiTY, 

AppellanVy   1       29  1  I. A.  6  1  Q^ 

MR,  PRESIDING  JUSTICE  0ENI3  E,  3UL1.IVAM  DELIVERED  TK 
OPINION  OF  THE  COURT. 

This  l8  an  appeal  from  a  Jud£;ment  entered  in  the  Superior 
Ootirt  In  the  axua  of  :i^300  in  favor  of  the  plaintiff,  Irene  Krixa,  in 
a  personal  injury  suit  for  dama^/res  claimed  to  have  been  sustained 
by  her  when  she  fell  from  a  window  of  an  apartment  building  owned 
by  the  defendant,  Edward  H,  Fagan. 

The  plaintiff  was  employed  as  a  maid  by  one  of  the  tenants 
of  the  building  and  while  engaged  in  wrshing  one  of  the  wlndovs  of 
the  first  floor  apartment  in  said  building  where  her  employer 
resided,  she  fell  a  distance  of  about  IS  feet,  sustaining  the  injuries 
of  whioh  she  complains* 

The  declaration  consisted  of  two  oovu&ts,  the  first  of  which 
alleges  that  the  defendant  then  and  there,  wholly  failing  in  s^-id 
duty,  Osrelessly  v«nd  negligently  permitted  and  allowed  certain 
moldings  and  oaeements,  encasing  various  windows  in  said  building, 
to  become  and  remain  in  a  dangerous,  rotten,  unsafe  and  loose 
condition,  and  carelessly  and  negligently  failed  to  make  its  dangerous 
condition  known  to  the  plaintiff,  although  defendant  had  notice  of 
its  dangerous  and  unsfe  condition,  or  by  the  exercise  of  ordinary 
©are,  shovtld  have  known  of  3??id  condition;  that  plaintiff  had  no 
knowledge  of  the  dangerous,  decayed,  unsafe  and  loose  condition  of 
said  moldings,  sashes  and  casements  encasing  said  windows  and  that 
she  was  at  all  times  In  the  exercise  of  due  care  and  caution  for 
her  own  safety;  th^t  while  plaintiff  wes  seated  on  one  of  the         ! 
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window  8llla«  washing  one  of  said  windows  and  while  ■ftpportlng 
herself  on  said  window  frame  with  one  hand,  and  whlls  in  ths  exsrolse 
of  due  oare  and  osutlon  for  her  own  safety,  the  window  wfalota  tlis 
said  plaintiff  was  wi^shlng,  by  re^^son  of  the  dans^erous  »nd  loose 
condition  of  aald  moldings,  sashes  ^nd  casements  encasing  Aald 
window  began  to  vibrate  and  became  loose  and  dangerous,  and  by 
reason  thereof  the  plaintiff  lost  her  grip  of  S9ld  window,  nnd  was 
thrown  and  fell  from  s'^id  window  a  great  distsnoe  to  the  ground,  etc. 

Count  1  further  alleges  that  by  reason  thereof  and  by 
reason  of  the  osrelessneas  and  negligence  of  defendant,  as  aforesaid, 
plaintiff's  hands,  wrists,  feet,  legs,  ^rms,  shoulders  and  spinal 
column  were  then  and  there  fractured  and  broken,  causing  injuries 
of  a  permanent  and  lasting  nature,  and  the  plaintiff's  body  was 
greatly  crushed,  bruised,  lacerated  and  injured,  both  internally  and 
externally,  and  she  became  therefrom  sick,  sore,  Inme  ^nd  disordered 
for  the  remainder  of  her  life,  during  all  of  which  the  plaintiff 
has  suffered  and  will  suffer  great  pain,  and  has  been  and  will  be 
prevented  from  attending  to  her  usual  and  ordinary  affairs,  and 
duties,  and  has  lost  and  will  lose  divers  great  gains  and  profits 
sh*  would  otherwise  have  made  and  acquired,  and  has  paid,  laid  out 
and  expended,  and  will  be  compelled  to  pay  out,  pay  and  expend  divers 
large  sums  of  money  in  and  -^bout  endeavoring  to  be  hesled  and  cured 
of  her  h\irt3,  bruises  and  wounds,  lacerations,  fractures  and  injuries, 
received  aa  afore8ald# 

Oount  2  is  practically  the  same  ?s  count  1  except  that  it 
is  alleged  that  by  reason  of  defendant's  negligence  and  csrelessness 
in  permitting  said  molding,  sashes  and  casements  encasing  said 
window  to  remain  in  a  dangerous,  rotted,  unsafe  and  loose  condition, 
the  window  began  to  vibrate  end  shake,  and  the  plaintiff,  by  re^^son 
thereof  became  alarmed  and  in  fear  of  her  life,  endeavored  to  grasp 
a  more  secure  object,  and  by  reason  thereof,  lost  her  grip  upon  said 


t 

^Xtxoqqiiti  eildw  bas  ewofcniw  fclfiB  lo   aero  snlxieRw  ,BXXifi  wo6ciw 

•rf*  ifoirfw  wohniTT  9jf^  ,t^als8  itwo  t^^iI  rrcl"  a©i#««o  Iwjr  »tsf>  awfc  lo 

i>ijB^  SUie/'Oiss  8ta«098.no  lux?  89£f«»«   «8ifl:lit>Xoiis  btfit  lo  flci;^x!ux90 
^  £ii^   ^BifO'xfirgBMb  bitB  980dX  MiAOScf  l>rt^  o^trdly  ot  aA%wi  wobatm 

•0^8   «l)fijLroTs  9if;r  o#  •0ii«tttii>  #«diC8  ^  TreJbinJtw  btsB  tstetJ  IXet  btu  rttroixl^ 

XjsAlqe  fi«»  artdMi/offe   ,BfflT.'*   tSgaX   ,ts9l   ,3if8iiw   ,8lin««:  8*^ii*fll«Xf 

88iT£;tRi  ^nifti/«o  ,c«icnc<f  iux^  £)9a:tf^o^<%t  97»rijf  lin^  a^tit  »io«  anirIo« 

B4W  x^bocT  n^'itltalfilc  9di  ba>i  ^9%sstBa.-gait&^i  bus  ta^amix^  a  ttt 

hex  tXX-5/i^sitni  Afodl  ,,£)9Xt/|;«-^  ■^s  ibe^jsiteoisX  «l)88iirtcf  ,l)8riBL'T0  Y-^^^^^tg 

l>»fSl!T«8i*>  Jbfl.p  ewi^X    ,£^o»   (OCoie  JioTl^ii^xi^  aasoacf  8ae  fins  ^xll&a1^ix» 

"ttl^niBio;  «d!t  i£oxaw  Iro  XX«  ^atrub   ,s>tiX  T»fi  lo  rBbalmR^r  erf*  10I 

3€f  XXlw  Ms  H»»cf  8«xl  l>fl.e   4iii jsq  iBetg  r9ltu9  XXiw  l^a«  i&»T9lli/8  ajBi{ 

BjM'^orccf  Jbfic  sfii/rg  tf^jssig  8i«vit>  «8oX  Xlii?  Jbne  *eoX  sed  baa  ^BBttab 

tifo  fcieX  ,fei«q  s^  Ss«  ,l>^icJttf|w9iP  £>«/?  ^nm  •vaiI  ©cXw««ri*o  i>Xwow  »if« 

sTsviJb  fc«8f3r'»  5rt«  ^pBCf   ^.tiAS  YOT  ©J  ^»iX©q«oa  9cJ  XXiw  baB  ^b9bn9qx9  kaa 

^"isso  bttfi  fe»Xfi9d  9cr  ©*  sfliT0V«8i)it9  tuocfgp  tus  ttX  x^ooib  lo  sau/fi  og^al 

i     -tirtai  fens  B^rrw^te-ATl    ,8«oi*«Y©o.3X   «8l>aifl»r  6ns  »»al«iici   ^ejj-xtirf  ^atf  lo 

■•£iljS8«r'rotsr  a^  ib9vi80»-i 

d-i   *ffd*  *q©ox«  X  *syoo  a*  8»««  <wJ*  t-tlBOi^^-fiTCq  8X   S  #iuyoC; 

BBsneeeXBT-iso  Jbw*  »ofle^lX3»n  b  * ^a.sba9'i9b  ^o  nOB^^-r  ijcf  #«{*  Jb^9iX«  •! 

JbXftR  3£{l8e^^<T8  »(fii8(£^eA0  ba^  B«^e.$8   vS^^Mom  &ia8  3aX^;Mi^'X8q  at 

^aet^tbnoo  »8ool  feii«  stJSBfli/  ^bntte'i  ^mioxw^^oKb  b  at  at&s^t  0$  vobatv 

ao8aft«r  ^   ,t1:i#ni«Xq  84*  Iwi*  ^BjlaifB  Jbn^s  8*aicf<tv  e^  /lasscT  wo&fliw  ad* 

q8«t3  of  terovMSbaa  ,®liX  ttadi  to  •$«•!  nX  An*  fcBMrt<X.e  •»^o8cf  lostarft 

£X«e  ixoqw  qXog  «9ri  i^«oX   ,l:o8i9ri;t  aoesat  t«  Jf>*6  ^ifoat*^©  »'Ci/09B  »aofli  a 


t 

window,  ^nd  by  reason  thereof  and  by  reason  of  the  preaiees  •foreenld, 

plaintiff  fell  from  8»id  window  oaaetMBt  a  great  distance  to  the 

ground. 

Plaintiff  on  direct  examination  testified  In  part  as 

follows: 

"  •  *  *  I  was  told  to  do  the  windows,  and  I  was  w?»shlxig  the 
bedroom  window*   I  hsA   the  Inside  washed*   I  sat  out  to  do 
the  outside.   I  got  on  the  outside  by  pulling  the  bottoa 
window  up  and  spt  out.   And  I  was  going  to  r)ull  down  the  top 
and  w-^sh  it.   It  stuolc  there  a  little  bit,  so  I  put  ?  little 
more  pressure  on  it  -^tnd  it  c^me  down  with  such  unexpected 
force.   It  hit  me  on  the  chest  ?.nd  screaming  with  pain,  I 
fell  back.   I  fell  out  into  the  alleyway,* 

On  oross-examination  plaintiff  testified  in  part  as  follows: 

"  *  *  •  After  I  got  outside  the  window  and  s'lt  on  the  ledge, 
I  raised  the  lower  window  ayay  ud  to  the  top,  then  reached  up 
with  right  hand  to  pull  window  down  and  it  stuck. 

q.  And  you  pulled  harder?   A.  Yes. 

Q,,  And  the  window  came  down?   A,   That  Is  right* 

Q,   And  you  fell  out,  is  that  right?  A.   Th?t  Is  right. 

****** 

Q»  Now,  when  you  were  sitting  on  this  outside  ledge,  fuid 
you  reached  up  to  pull  this  upper  window  down,  where  was  your 
left  hand?  A.  Holding  on  to  the  window* 

I  have  washed  windows  in  other  buildings,  but  h«id  never 
found  th?t  a  window  stuck  at  the  time  I  went  to  pull  It  down. 
This  was  in  January,  but  I  do  not  recall  whether  it  ^^s  -  cold 
day.   iVhen  I  reached  up  to  duII  the  window  down  it  stuck  re?l 
hard* 

CJ,  Because  it  stuck,  you  pulled  re«l  hard,  is  thst  right? 
A.  Tea* 

I  expected  the  window  to  come  down,  but  not  ns  fast  as 
It  did.   The  window  did  not  come  out  of  the  casing  and  fpll  T^ith 
me,   I  don't  recall  th»t  any  portion  of  the  casing  or  the  Trindow 
fell  out.   No  portion  of  the  window  th-^t  I  had  hold  of  came 
loose  from  the  rest  of  the  window.  My  chest  was  hit  by  the 
window  when  it  came  down*   I  don't  recall  whether  the  window 
hit  either  one  of  my  arms.  •  •  ••• 

One  has  but  to  read  the  plaintiff's  testimony  to  beooae 

convinced  that  the  proximate  cause  of  the  ?ocldent  was  the  action  of 

the  plaintiff  in  putting  herself  in  a  position  of  danger  by  pulling 

the  window  down  upon  her  so  that  she  became  overbrilanced  and  fell. 

The  allegation  in  the  declaration  is  that  the  defendant  "allowed 

oertaln  moldings  and  casements,  encasing  various  windows  in  said 
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building,  to  beoome  and  remain  in  a  dangerous,  rotten,  una'>fe  and 
10080  oondltlon**.   There  is  no  testiaony  offered  whioh  even  tends 
to  support  this  allegation.  The  plaintiff  herself  testified  that 
no  part  of  the  or^sing  or  window  oame  loose,  but  she  did  testify  to 
the  effect  that  the  window  was  tight  and  she  had  to  pull  r»ther  hard 
in  order  to  pull  It  down* 

We  are  of  the  opinion  thpt  the  trial  oourt  erred  in  not 
sustaining  defendant's  motion  to  direct  a  verdict  in  this  oase. 
Points  are  made  that  the  premises  wert  not  under  the  control  of  the 
defendant  as  the  same  had  been  leased  to  plaintiff's  employer  and, 
by  the  terms  of  said  le.'ise,  it  was  the  duty  of  the  tenant  to  keep 
tho  premises  in  a  anfe   condition.  However,  it  vtill   be  unnecessary 
to  discuss  this  latter  point  for  the  reason  heretofore  stated  that 
plaintiff  has  failed  to  sustain  by  the  manifest  weight  of  the  evidence 
the  alleg.^itions  as  set  forth  in  her  declaration  and  8'»oh  count  thereofi 

For  the  reasons  herein  given  the  judgment  of  the  Superior 
Oourt  is  hereby  reversed* 

JUDGMENT  REVEP9EIU 

REBSL  AND  HAU.,  JJ.  OONOUR* 
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DAVID  MILIJCR, 

App«ll««« 

JACOB  GOuamQ,  /^  /\  ^        /or  ohioaoo. 

Appellant/!  291    i. A.    6  10 

MR.  PRESIDING  JUSTICE  UENIS  E.  SULIIVAH  OILIVE^D  THI 
OPINION  OF  T!IE  OOURT. 

This  is  an  appeal  from  an  order  of  the  Municipal  Oourt 
reinstating  a  cause  on  the  trial  calendar  whioh  had  previously  been 
nonsuited  for  rant  of  proseottion.   The  suit  r^s  brought  to  recoTsr 
on  two  notes,  one  for  $800  and  the  other  for  .100,   On  April  3, 
1936,  the  suit  was  dismissed  at  plaintiff's  costs  for  r^^nt  of  oroseou- 
tlon,  whioh  did  not  determine  the  merits  of  the  suit,  and  on  June  18, 
1936,  the  said  order  of  dismissal  w?s  vacated  by  the  oourt  upon  a 
petition  by  the  plaintiff.   The  plaintiff  David  Miller,  apoellee 
herein,  has  not  appeared  or  filed  any  brief  in  this  court. 

The  vROating  of  the  order  of  dismissal  and  the  reinstste- 
ment  of  this  cause  by  the  Municipal  Court  was  based  upon  a  petition 
by  plaintiff  which  does  not  allege  any  equitable  grounds  for  setting 
aside  the  order  of  dismissal.   The  petition  merely  alleged  certain 
facts  showing  th^t  th*  attorney  for  the  plaintiff  w-s  not  present 
when  the  cause  was  reached  for  trial,  but  gave  no  equitable  or  leg<)l 
reason  for  his  absence,   Seventy  days  intervened  between  the  time 
of  the  dismissal  of  the  suit  for  want  of  prosecution  and  the  applloa- 
tion  for  reinstatement* 

The  Municipal  Court  Act,  Cb^p,  37,  Par*  409,  Sec,  21, 
provides  thnt  judgments,  orders  or  decrees  will  not  be  vacj^ted  or 
set  aside  after  30  days,  unless  the  petition  for  the  same  sets  "forth 
grounds  for  vacating,  setting  sside  or  modifying  the  same,  which 
would  be  sufficient  to  cause  the  saiae  to  be  vacated,  set  aside  or 
modified  by  a  bill  in  equity," 
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In  the  oaae  of  Bertha  m.  Oovle  ▼.  '.•^^aaxel   t-'.lloyg.  *>t  nl.. 

207  111,  App,  5,  at  po,/e  6,  it  is  asid: 

"A  proceeding  in  the  Municipal  Oourt  of  Chic«(go  by  petition 
to  vr^oate  a  judgment  by  default  is  in  the  nature  of  a  bill 
in  equity,  •  *  *  Equity  will  not  interfere  with  tae  enforce- 
ment of  a  jud^'ment  at  law,  unlesa  the  Jiidgraent  debtor  could 
not  have  availed  himself  of  hie  defense  «t  l«w,  or  wig 
prevented  from  so  doinj^  by  the  fraud  of  the  opposite  party, 
or  by  aooident  or  mistake  unmixed  with  fault  or  negligence 
on  his  own  part," 

As  we  hare  already  stated,  the  petition  in  this  case  does 
not  allege  any  fraud  on  the  part  of  the  defendant.   No  diligenee 
is  shown  on  the  part  of  the  plaintiff  in  said  petition,  or  'aooident 
or  mistake  alleged  therein  which  was  unmixed  with  his  own  fault  or 
negllgenoc",   ve  do  not  think,  therefore,  the  petition  was  a 
sufficient  one  upon  which  the  court  should  have  b?ised  its  action. 

For  the  reasons  herein  given  the  order  of  June  18,  1936, 
vacating  the  prior  order  of  dismissal,  is  hereby  reversed, 

ORDER  REVERSED. 
HEBEL  AND  HALL,  JJ,  CONCUR. 
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lAkX  F£LOQR]CB£R,    et    al«» 

Apptllant 


LIBERTY  TaU3T  &   3AVIN03  BANK,  etc., 
(Defendants  below), 

LIBERTY  NATIONAL  BANK  OF  CHICAGO, 

Appellee, 


APPIAL 
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cool  OOTDITY. 


II.A.  610 


MR.  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THI  COURT. 

This  is  an  appeal  from  an  order  of  the  Superior  Court  of 
Cook  County  dismissing  the  amended  bill  of  complaint  filed  in  the 
above  entitled  cause. 

On  April  18th,  1936,  Max  Feldgreber  and  Uorris  Feldgreber, 
"individually,  and  in  a  represent- tive  capacity,  on  behalf  of  all 
depositing  and  tton-depositing  bondholders  of  the  bond  issue  of  the 
Mas on- Roosevelt  Block,"  filed  a  bill  of  complaint  against  the 
Liberty  Trust  &  Savings  Bnnk,  a  corpor-^tion.  Liberty  H?tlon«l  B^nk 
of  Chicago,  a  corporation,  J^ok  A,  i^iamond  and  Mason-Roosevelt  Building 
Corporation,  a  corporation,  consisting  of  two  "coxints". 

The  first  "count"  is  described  as  "an  equitpble  c?use  of 
action",  in  which  the  complainants  pray  that  a  trial  by  jury  be  had 
upon  the  Issues  presented.   In  this  first  "count",  plaintiffs  allege 
that  they  are  the  personal  owners  of  bonds  in  the  sum  of  ^2, 500.00, 
part  of  a  first  mortgage  bond  issue  aggregating  $300,000,00,  under- 
written by  the  Liberty  Trust  4  Savings  Bank,  as  trustee,  secured  by 
a  trust  deed  on  the  premises  described  »»s  the  M° son-Roosevelt  Block, 
having  an  income  of  $35,000.00  per  ye^r,  and  th°t  defendants  had 
conspired  to  obtain  ownership  and  control  of  the  property  by  fraud. 
It  is  further  alleged  thr^t  on  July  15th,  1927,  the  trust  deed  oonveyiag 
the  premises  was  executed  by  the  makers  of  the  bonds  to  the  Liberty 
Trust  *  Savings  Bank,  as  tr\x8tee,  to  secure  payjrtnt  of  the  bonds,  and 
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that  the  bonds  by  their  terms,  were  mada  pajsblt  at  th«  offio*  of 
the  trustee,  and  th  t  the  trust  deed  has  never  been  released  of 
record;  thst  during  1933,  a  reorganisation  of  the  Liberty  Trust  A 
Sfivings  Bank  ooourred,  and  th?^t  the  Liberty  H-  tional  B^nk  of  OhiOftc^o 
took  over  the  assets  and  liabilities  of  the  Liberty  Trust  i   Savings 
Bank;  th  t  pursuant  to  a  oonspiraoy,  and  on  April  6th,  1935,  the 
Mason-Roosevelt  Building  Corporation  was  inoorported  with  a  capital- 
ization of  1875  shTes,  no  par  v?lue;  thft  on  April  27th,  1935,  title 
to  ths  premises  was  oonveyad  to  this  oorporation;  that  the  manner  aad 
purpose  of  the  incorporation  were  fraudulent  in  th»t  the  original 
incorporators.  Jack  A,  I}iamond,  Jerome  3,   Greenberg,  Eugene  Mirdlinger 
and  Oarl  S.  Goodman  were  licensed  attorneys  and  members  of  the  fim 
of  Wilhartz,  Hirsch  &  Sohanfarber,  and  counsel  for  the  trustee; 
that  Greenbsrg  was  the  first  secretary  of  the  corporation,  and  that 
the  present  secretary  is  Alexander  H*  Miller,  an  attorney  and  officer 
of  the  trustee  bank,  and  th%t  filler  occupied  offices  in  the  saae 
building  as  that  occupied  by  the  trustee  b'^nk  for  the  sole  purpose 
of  concealing  certain  fraudulent  manipulations;  th?t  no  independent 
bondholder  or  stockholder  wpq   represented  in  the  corporr?tion;  th»t 
certain  shares  or  certiflostes  in  the  corporation  were  fraudulently 
issued  to  agents  of  the  trustee;  that  the  trustee  w?s  the  ''otual  owner 
of  the  premises  after  the  incorporation,  thst  the  corporation  and 
trustee  are  in  reality,  one,  and  that  the  officers  «^nd  directors  of 
the  building  corporation  conspired  to  obtain  the  property  of  the 
trustee*   It  is  also  alleged  th^^t  in  pursuaAoe  of  the  conspiracy, 
the  trustee  acquired  the  ownership  of  the  property  in  a  fraudxilent 
manner,  employed  agents  to  repurchase  sll  outstanding  bonds  and 
certificates,  furnishing  the  agents  with  n«jBes  and  p.ddresaes  of  the 
holders  thereof,  and  that  all  of  this  was  done  in  collusion  with  the 
officers  of  the  corporation;  that  a  certain  person  named  Meyers, 
a  licensed  attorney  and  officer  of  the  trustee  bank,  one  Springer 
and  others,  were  agents  for  the  purpose  afores«id,  «,nd  th«t  these 
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agent*  hnve  repurchased  bonds  and  oertifioates  on  behalf  of  the 
trustee  aggregating  1153,000.00  or  more  from  the  bondholders  thereof. 
It  is  also  alleged  thot  pursuant  to  this  oonspiracy,  on  or  about 
April  1st,  1935,  the  trustee,  in  oollusion  with  the  officers  and 
directors  of  the  corporation,  procured  a  purchaser  for  the  property, 
and  a  oontraot  of  s^le  for  the  sum  of  $112,500.00,  and  that  a 
contract  for  sale  of  the  property  for  the  sum  of  $113,500.00  vat 
entered  into;  that  the  trustees  concealed  the  knowledge  of  the  scle 
from  the  holders  of  the  bonds  or  certificates,  and  th'^t  consummation 
of  this  sale  was  to  take  place  in  U-rch  or  Ai^ril,  1936,  and  that  the 
trustee  repurchased  $153«000.00  of  this  bond  issue  prior  to  the  con- 
summation of  this  sale;  th^t  on  April  Ist,  1935,  certain  agents  of 
the  trustee  and  of  the  building  corporation  repurohaaed  bonds  issued 
on  the  Mason-Roosevelt  Block  on  behalf  of  ths  trustee  at  the  r^te  of 
5  to  10^  of  their  f»oe  vralue;  that  the  agents  repurchased  the  cer- 
tificates on  the  Mason-Roosevelt  Block  on  behalf  of  the  trustee  at 
the  rate  of  35  to  SS^fe  of  their  face  value,  ^nd  th^t  the  agents 
concealed  all  knowledge  from  the  holders  of  the  bonds  or  certificates 
of  the  secret  sale  of  the  property  by  the  trustee,  as  hereinbefore 
set  forth;  thst  the  agents  were  able  to  repurch?3e  the  securities  st 
nominal  prices  by  fraudulent  representations  to  the  holders  thereof; 
that  the  agents  induced  holders  of  the  securities  to  accompany  them 
to  the  banking  quarters  of  the  trtistee,  where  the  various  sales  to 
the  trustee  took  place,  and  that  in  this  fraudxilent  manner,  the  house 
of  issue,  the  Liberty  Trust  &  3r>vings  Bank,  loouired  the  ownership  of 
^153,000«00  of  its  own  bonds;  th^t  the  trustee  is  the  present  owner  of 
the  legal  and  equitable  title  to  the  M? son-Roosevelt  Block,  and  that 
the  trustee  is  sbout  to  consummate  the  sale  of  the  peremisea  for  the 
SUB  of  ^113,500,00,  which  sum  it  now  has  in  its  possession,  and  that 
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it  thereupon  will  retain  thlt  amount  of  money  for  itt  oim  prlT>tte 
use  and  benefit;  thf<t  the  trustee  hat  rlolated  ite  duty  at  tnutee 
In  acquiring  the  eubjcot  matter  of  the  trust,  and  has  taken  a  dit-> 
honest  advantage  of  Its  fiduciary  ogpsolty  by  making  ?  secret  profit; 
that  since  April  1st,  1935,  the  trustee  has  collected  for  Its  benefit 
the  sum  of  !25,000«00,  for  whioh  it  has  never  accounted,  and  it  it 
charged  that  the  trustee  will  continue  to  collect  inoont  from  the 
premltet  for  its  personal  use  and  benefit*  In  this  count  it  it 
prayed  that  a  money  deoree  be  entered  ag?lnst  the  Liberty  Trust  & 
Savings  Bank,  Mason-Roosevelt  Building  Oorpor^^tion,  J^ok  A,  Oiaaond 
and  eaoh  of  them,  for  the  sum  of  r 150,000.00;  thst  a  const met Its 
trust  be  decreed  and  established  for  and  on  behalf  of  the  bond  and 
certificate  holders  in  the  Mason-Roosevelt  Block;  th^t  the  trustee 
furnish  a  full  and  complete  accounting  and  distribution  for  the 
period  oommenolng  April  Ist,  1935,  to  the  date  of  the  filing  of  the 
bill,  and  that  the  trustee  be  removed  and  discharged  ss  trustee  of 
the  premises,  and  that  a  receiver  be  appointed*   It  is  alto  prayed 
that  an  injunction  issue  to  restrain  the  trustee  from  selling  tlit 
property  for  the  sum  of  ^^12, 500.00,  or  that  in  the  event  the  gale 
has  already  been  consummated,  that  the  said  sxim,  when  received,  be 
held  in  trust  for  the  benefit  of  the  bond  and  certificate  holders. 
"Count"  two  of  this  bill  of  complaint  is  denominated  an 
aotlon  at  law.   In  this  count,  it  is  charged  that  in  the  ye  r  1925, 
plaintiffs  opened  savings  accounts  with  the  Liberty  Trust  St   8'vings 
Bpnk,  and  that  during  1935,  1926  and  1937  received  circulars  fro« 
the  bank  offering  securities  for  sale,  and  th«t  in  1937  the  plaintiffs 
were  induced  by  the  bank  to  trantfer  their  s  vings  into  special 
accounts  to  be  used  for  the  purpose  of  purchasing  bonds;  th-t  on 
J'inuary  34th,  1938,  the  plaintiff.  Max  Feldgreber,  purchased  from 
the  bank  three  bonds,  e-.ch  in  the  sum  of  $'500.00,  and  that  on  November 
18th,  1929,  the  plaintiff,  Morris  feldgreber,  purchased  a  bond  for 
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the  sum  of  $1, 000,00;  that  at  the  time  of  the  purohase  of  these 

bondSf  the  bank  represented  to  the  puroh^^ser  tht^t  the  interest  om 

the  bonds  had  been  promptly  paid^  together  with  general  taxes^  special 

assessfflents  and  insurance  on  the  property  mortgaged  for  their  seourity. 

They  also  charge  that  the  bank  represented  th?t  the  makers  of  the 

bonds  were  solvent »  that  the  inoome  froai  the  property  was  |50»000*00 

a  year^  the  oost  of  operation  $30,000*00  a  ye^^r,  and  that  prior  to 

January  34th,  1938,  the  bank  had  sold  |100, 000.00  of  the  bond  issue, 

that  prior  to  November  38th,  1939,  had  sold  1190,000,00  of  the  bond 

issue,  and  that  the  said  premises  were  valued  between  $325, 000*00  and 

$350,000.00*   It  is  further  alleged  that  at  the  time  of  the  purchase 

by  plaintiff  of  these  bonds,  the  m8.kers  had  defaulted  in  Interest  and 

principal  payments  then  due,  sjad  that  the  makers  of  the  bonds  had 

def«)ulted  in  the  payment  of  the  general  taxes,  special  assessments  and 

insurance  premiioms  on  the  property  mortgaged  to  secure  the  bonds;  that 

the  makers  were  insolvent;  thet  the  value  of  the  premises  wns  not 

as  represented.   It  is  charged  that  misrepresentations  were  wilfully 

made  for  the  purpose  of  deceiving  the  plaintiffs,  and  they  pray  that 

judgment  be  entered  against  the  Liberty  Trust  &  Savings  Bank  for  the 

sum  of  :ij3,103.50,  together  with  interest.   As  already  ststed,  upon 

the  motion  of  defendants,  the  petition  was  dismissed.   The  motion  to 

dismiss  is  as  follows: 

"Motion  of  Liberty  N'^tional  Bsnk  of  Ohioa  o,  one  of  the 
defendants,  dated  April  33,  1936,  to  dismiss  the  second  amended 
complaint  on  the  ground  that  plaintiffs  demanded  trial  by  jury 
for  their  equitable  cause  of  potion  stated  in  Count  1;  that  the 
allegations  contained  in  paragraphs  12,  13,  14,  15,  16  and  17 
of  Count  I  are  immaterial  ?.nd  irrelevant;  th^t  plaintiffs  are 
not  stockholders  in  the  Mason-Roosevelt  Building  Oorpor^tion, 
and  any  act,  fraudulent  or  otherwise,  does  not  concern  them; 
that  the  allegntions  contained  in  paragraph  13  of  Count  II 
are  immaterial  and  irrelevant;  that  plaintiffs  are  not  stock- 
holders in  s^id  Corporation,  and  any  act  fraudulent  or  otherwise, 
does  not  concern  them;  and  that  all  the  allegations  contained 
in  Count  II  of  said  complaint  fail  to  state  a  cause  of  action 
against  Liberty  Trust  &   Savings  Sank,  a  oorpor??tion." 

Chapter  110,  paragrai*  159  of  the  Practice  Act,  Illinois 
State  Bar  Stats,  1935,  provides: 
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** Neither  the  names  heretofore  ueed  to  dlttinguiah  the 
different  ordinary  ictione  at  law,  nor  any  formal  reouiaites 
heretofore  appertaining  to  the  manner  of  pleding  in  euoh 
actions  respectively,  shflll  hereafter  he  deemed  neoetaary  or 
appropriate,  and  there  shall  be  no  diatinctions  reapeoting  ths 
manner  of  plending  between  auoh  'motions  lit  law  and  suits  in 
equity,  other  than  those  specified  in  this  Act  and  the  rules 
adopted  pursuant  thereto;  but  this  section  shall  not  be  deemed 
to  affect  in  any  ^i9j   the  substsntisl  averments  of  f-ot  necessBry 
to  state  any  cause  of  action  either  ^'-t  l9w  or  in  equity." 

Paragraph  170,  sub-seotion  2   of  the  sasM  Act,  proridss: 

"No  pleading  shall  be  deemed  bad  in  substance  which 
shall  cont?^in  such  inform?? t ion  as  shall  reason^^bly  infom 
the  opposite  party  of  the  nature  of  the  claim  or  defense  which 
he  is  called  upon  to  meet#" 

we  are  of  the  opinion  th-^t  there  are  soae  substantial 

averments  In  the  bill  of  complaint  which  should  be  considered,  and 

that  the  coxurt  was  in  error  in  dismissing  the  complaint.  The  order 

is,  therefore,  reversed  and  the  cause  remanded  with  the  direction 

that  the  court  require  the  defendants  to  answer,  and  that  a  hearing 

be  had  on  the  issues* 

REVERSED  AND  REMAMDED  WITH  DIRECTIONS. 

DENIS  E,  SULLIVAN,  P,J,  AND  HEBEL,  J.  OCNOUR, 
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0HARLE3  B.  SMITH, 

Plaintiff  -  Appellte, 

V. 

GORDON  0.  THOHNE  and  RICHARD  E, 
30HMIDT, 


Detendants  -  Apr>ellant8»  ^Jr    <fmi  %J   Jl    J.«/1»  t>  J.  () 


MR«  JUSTICE  HALL  DELIVERED  THI  OPIMIOH  OF  THE  COURT. 

This  is  an  appeal  from  a  Judgai«nt  against  Cordon  G.  Thorn* 
and  Richard  £«  Schmidt  in  an  action  brought  to  recover  for  rent  for 
an  apartment  alleged  to  have  been  occupied  by  the  two  defendants* 
The  judgment  was  entered  upon  the  verdict  of  a  jury.   The  defendants 
are  the  executors  of  the  last  will  and  testament  of  K-therine  0, 
Thome,  who  died  April  4th,  1930.  On  October  Ist,  1928,  Katherine 
C*  Thome  had  leased  the  premises  for  a  period  extending  froa 
October  1st,  1928,  to  December  30th,  1930*   She  entered  into  possessioi 
of  the  premises  on  October  1st,  1938,  and  remained  in  such  possession 
until  her  death,  and  paid  the  rent  for  the  same  to  and  including 
April  30th,  1930. 

It  is  charged  in  the  declaration  filed  that  on  April  18th, 
1930,  the  two  defendants  were  appointed  executors,  and  on  that  date 
entered  into  and  took  possession  of  the  premises  and  remained  in  such 
possession  until  September  30th,  1930»   Prior  to  the  filing  of  this 
suit,  the  plaintiff  had  filed  a  claim  in  the  Probate  Court  of  Cook 
County  against  the  estate  of  Katherine  0,  Thome,  in  which  he  claimed 
th?t  rent  was  due  from  the  estate  for  the  apartment  for  the  months 
of  May,  June  and  July,  1930,  under  the  lease,  and  the  claim  had  been 
allowed  for  the  sum  of  -2,520,00,   A  tri?-l  of  this  c«use  w?.s  formerly 
had  in  the  Superior  Court,  and  judgment  was  entered  against  plaintiff 
for  costs  of  suit.   From  th-t  judgment,  an  appeal  was  taken  to  this 
court  and  the  judgment  wts  reversed  and  remanded  for  a  new  trial. 
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This  oaae  la  reported  in  275  111.  App»  627.   This  court  ther«  held 
thnt  if  the  two  defen(i?int8  entpred  Into  possession  of  the  apartaent 
and  held  suoh  possession  until  the  30th  d«y  of  September,  1930,  as 
th«  evidence  adduced  in  th-t  trl»l  indicated  that  they  were  liable 
to  plaintiff  for  rent.   In  view  of  the  f^iot  that  there  is  consider- 
able difference  between  the  testimony  adduced  in  the  former  trial  and 
In  the  last  trial,  we  will  recite  the  substance  of  the  evidence 
adduced  at  this  trial,  as  shown  by  the  abstract*   The  leased  premises 
consisted  of  fifteen  rooms  and  five  baths  on  one  floor  of  an  apstrtmeiit 
building,  and  three  rooms  -  servants  quarters  -  on  another  floor* 

Arthur  D,  welt on,  Jr.,  a  witness  offered  on  behalf  of 
plaintiff,  testified  that  in  the  month  of  September  or  October,  1930, 
he  had  a  conversation  with  the  defendant  Thome  in  the  courtroom  of 
the  Probate  Oourt  of  Oook  Oounty,  as  follows:   "I  spoke  to  Mr.  Thome 
about  the  liability  upon  the  lease  and  Mr.  Smith's  part  in  the 
building,  and  his  reply,  I  can*t  state  it  in  exact  words,  in  substance 
was  that  the  obligation  on  thrt  lease  would  be  taken  care  of". 
Cross-examination:  Q.   *<There  was  nothing  in  your  conversation  st'^ted 
about  Mr.  Thome  personally  paying  this  rent,  wss  there?"   A,   "There 
was  not  in  so  many  wotds,  I  will  say  that." 

A  witness  named  Lorenzen  testified  to  the  effect  that  in 
the  spring  and  summer  of  1930  he  was  employed  by  the  janitor  in 
oharge  at  3314  Sheridan  Road,  Chicago,  the  street  number  of  the 
apartment  in  question;  that  he  worked  as  janitor  at  this  place  froa 
Maroh,  1930,  until  August,  1933;  th  t  he  was  acquainted  with  Mrs* 
Katherine  0.  Thome,  and  knew  the  apartment  where  she  lived;  that 
after  her  death,  he  was  up  in  the  apartment  a  nmber  of  times  and 
observed  some  kitchen  chairs  and  kitchen  utensils  in  the  kitchen  of 
the  apartment  on  the  fifth  floor,  but  that  no  one  w?s  in  this  apart- 
Bent  at  that  time. 

A  witness  named  Edward  1.  7on  Buseh,  the  night  elevator 
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optrstor  in  the  apartment   building,   testified  to  the   effwot   that  he 
recalled  the  death  of  Wre.   Thome;   thr-t   in  the  exuaer  aonths   of  1930, 
he  saw  Olnalk  Lowe,   the  laundress  for  Mre*  Thome  in  her  lifetiae 
going  into  the  apartment,   and  tbet  the  eerrantc  used  the  rooms  on 
the  second  floor,    and  that  neither  Mr,   Schmidt  nor  Mr,   Thorns  lired 
in  the  building  after  Mrs*   Thorne»s  death, 

Marie  Dinah  Lowe  testified  th-t  sue  was  employed  toy 
Katherine  0,   Thome   for  seventeen  ye^^ra;   that  she  worksd  for  5irs, 
Thome  at  the  time   of  her  death;   that   she   occupied  a  room  on  the 
second  floor  of  the  apartment  building  duringMra*  Thorns* s  lifetime; 
that   after  the  death  of  Mrs,   Thorne,   she   lived  in  the   saoM  room  until 
one  day  before  October  Ist,  that  she  was  not  there  continuously,   but 
that   she  kept  her  belongings  there;   that   she  knew  Elisabeth  Clannon, 
who  had  formerly  been  a  waitress  for  Mrs,   Thorne,   and  that  at  the 
time  of  Mrs*  Thome's  death,   Elizabeth  Gannon  was  Mrs,  Thome 's  cook; 
that  Klizabeth  Gannon  occupied  a  room  next   to  th^^t   of  the  witness, 
but  that  she  did  not   think  that  Elizabeth  Gannon  remained  in  that   rooa 
after  Mrs,  Thome's  death,  but  that  she  left  very  soon  after  that. 
This  witness  further  testified  to  the  effect  that  after  Mrs,   Thome's 
death,   **I  was  still  working  there,  then  I  was  dismissed",   ^nd  thst   she 
saw  the  dining  room  furniture  in  the  apartment  for  a   short   time  after 
Mrs,   Thome's  death,  but  thst   a  short  time   thereafter   it  w  3   taken  out; 
that  after  Mrs,   Thome's  death,   she  did  not  go  up  to  the  apartisent 
often.     This  witness  testified  that  after  Mrs,   Thome's  death,   she 
asked  Mr,  Thorne  about  her  remaining  tn  the  apartojent   ?.nd  if  she 
oould  keep  her  roesi,   and  th  t  he  replied:    "Yea,   you  can  keep  it  until 
October  1st,      It  was  paid  rent   anyr^y,"      This  witness   also  testified 
that  Mr,   Thorne  did  not   live  there  before  his  mother's  de«th,   nor 
after,   and  that  Mr,   Schmidt  never  lived  there;   th«t  after  Mrs,   Thome's 
death,   she  received  no  s-^lary,   and  th?t   she  r^e  not  working  for  any- 
body;   that  her  wages  were  paid  up  until  May  1st,   and  th'^t  after  Mrs, 
Thome's  death  she  occupied  one  of  the  servant's  rooms  until  October 
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let,  l3ut  waa  out  of  the  olty  most  of  the  time. 

H»  B.  ^orluffl»  the  ^nitor  of  the  building  in  which  the 
apartment  in  question  is  loooted,  testified  th?t  Urt.  Thorne  oooupied 
the  third  apartment  in  the  building,  consisting  of  sixteen  roo«8, 
and  that  ahe  had  three  rooms  on  the  second  floor  for  s errant s,  and 
one  for  a  storeroom;  that  after  i<rs.  Thome's  denth,  he  was  in  the 
apartment  once  or  twioe  a  week,  and  th^it  up  until  October  1st,  1930, 
Dinah  Love  had  a  room  on  the  second  floor,  and  that  Elizabeth  Osnnon 
was  there  nearly  all  summer,  mostly  nights;  thnt  the  last  najMd 
person  was  working  for  Gordon  0«  Thome;  that  the  dining  room  furniture 
was  one  of  the  last  things  to  be  moved  out;  th)?t  during  the  suaaisr 
months  the  furniture  and  fixtures  had  been  taken  away  from  the  liring 
room;  that  there  was  one  room  called,  "Gordon  Thorne  room",  which 
contained  nearly  all  the  fxirniture,  the  l^at  of  which  w-^s  moved  out 
about  October  4th.   On  cross-examination,  he  st?ted  th?t  he  fixed  the 
date  when  the  last  furniture  w^a  moved  out,  from  being  told  that  the 
1—M0   expired  on  October  l8t«  This  witness  also  testified  that  the 
defendant  Schmidt  came  up  after  Mrs.  Thome's  death  with  ?  letter  from 
llr«  lilndahl,  the  agent  of  the  building,  with  a  request  th«t  he,  Schmidllt, 
bs  allowed  into  the  apartment;  that  this  w?s  the  latter  part  of  the 
summer* 

Edward  J.  Lindahl,  a  real  estate  agent  who  had  charge  of 
the  leasing  of  the  premises  in  question  to  Mrs,  Thorne,  on  the  part 
of  his  employer,  testified  that  the  apartment  occupied  by  Mrs.  Thorne 
consisted  of  fifteen  rooms  and  five  baths;  that  in  addition  to  the 
apartment,  there  were  three  rooma  on  another  floor,  which  were  rented 
at  $40»00  per  month  to  Mrs.  Thorne,  as  servants  quarters;  that  h#  was 
familiar  with  the  rentals  usually  and  customarily  paid  in  a  building 
of  the  character  of  the  one  in  question  in  the  city  of  ^ioago  durii^ 
the  months  of  M^y,  June,  JmIj   and  August,  1930,  and  that  a  fair  rental 
for  the  premises  at  that  time  wns  fSnO.OO  per  month  for  the  apartment 
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and  an  additional  rental  of  |15«00  per  month  per  roon  for  the 
servants  quarters;  that  he  did  not  know  the  defendant  Thome;  thet 
after  May,  1930,  he  talked  with  the  defendant  Sohmidt  on  different 
ocoaslons*  the  first  conversation  being  on  Uay  Ist,  1930;  that  lie 
then  asked  Sohmidt  about  the  rental  for  the  apartment,  ^nd  wh%t  he, 
the  witness,  should  do  about  the  bill,  and  th^t  Mr.  Sohmidt  told 
the  tltness  he  should  send  the  bill  to  the  of floe  of  the  attorney 
for  the  estate;  that  he  did  so,  but  th?t  the  rental  has  never  been 
paid,  and  that  the  blUt  were  made  out  to  the  estate  of  Katherlne  C« 
Thome.  He  further  stated  that  when  he  was  oommunlo^tlng  with  Mr* 
Sohmidt,  the  witness  wafl  talking  about  the  liability  of  the  estate 
of  Katherlne  0«  Thome,  and  that  he  never  told  Sohmidt  th!;t  he,  the 
witness,  considered  Sohmidt  responsible  for  the  rent* 

The  defendant  sohmidt  testified  thrt  he  was  at  the  apart- 
ment the  day  of  Mrs.  Thome •s  death,  and  was  appointed  executor  of 
the  estate  on  April  18th,  1930,  snd  thst  he  w^s  never  in  the  apartment 
after  that  date;  that  he  went  to  visit  the  premises  In  August,  1930, 
and  w?3ifl  told  th??t  the  rooms  were  looked,  and  that  he  would  h?ve  to 
see  Mr,  Borlum,  the  janitor;  that  his  purpose  in  going  there  wf»8  to 
see  the  condition  of  Mrs*  Thorne^a  apartment;  that  he  telephoned  Mr, 
Llndahl,  the  agent,  and  told  him  that  he  wished  to  go  to  the  apartment 
and  asked  to  be  permitted  to  do  so,  and  that  Llndahl  replied  that  he 
would  give  the  witness  a  letter  so  thrt  he  might  do  as  he  desired. 
This  witness  also  testified  that  on  August  11th,  1930,  he  received  a 
letter  from  Llndahl  in  which  he,  the  witness,  was  notified  that  there 
was  due  from  the  estate  of  Kstherine  0,  Xhorne  for  rental  of  the 
apartment  the  sum  of  ^3,360,00,  being  rent  for  the  months  of  May, 
June,  July  and  August,  1930,  at  a  monthly  rental  of  §840.00,  and  la 
which  Llndahl  ?sked  that  a  check  be  sent  to  Llndahl 's  employer,  Paul 
Steinbrecher  &  Company.  Schmidt  further  testified  thst  his  ptirpose 
in  visiting  the  apartment  was  because  he  desired  to  see  whether  the 
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furniture  had  been  removed,  nnd  that  he  suggested  to  Lindalil  that  th« 
carpets,  plotuxes  and  things  remain  there  throxigh  the  suoasr  months, 
and  that  at  this  time,  he  had  no  particular  month  in  mind. 
Thome  wpb   not  produced  as  a  witness* 
Defendants'  position  is  th^t  while  the  law  is  that  Xh9 
personal  represent '>tive  of  a  deceased  person  who  takes  possession 
under  a  lease  to  deoedant  is  personally  liable  for  rent  accruing 
after  the  death  of  such  person,  th?>t  the  record  does  not  show  any  such 
situation,  but  on  the  contrary,  they  insist  that  the  record  clearly 
indicates  that  neither  of  the  defendants  was  in  possession  of  the 
property  after  the  death  of  Mrs.  Thome;  also  th<«t  insofar  as  Schmidt 
is  concerned,  there  was  no  agreement  on  his  part  to  pay  the  rent* 

In  defining  the  word  "possession",  Words  &  Phrases  Judi- 
cially Defined,  Volume  6,  page  5465,  at'^tes  the  following: 

"Possession  is  that  condition  of  fact  under  which  one 
can  exercise  his  power  over  a  corporeal  thing  to  the  exclusion 
of  all  others,   ^^ioe  v.  grayser.  (U.S.  34  Fed.  460,  463." 

In  Baragia.no  v.  Vlllani.  117  111.  App,  572,  we  find  the 

following,  quoting: 

"Bouvier's  Law  Dictionary.  'Possession  means  simply  the 
owning  or  having  a  thing  in  one's  power.   It  may  be  actual, 
or  it  may  be  constructive,'   Srown  v.  Volkenberg.  64  N,  Y,  80. 
'It  implies  a  present  right  to  deal  with  the  property  at 
pleasure  and  to  exclude  the  other  persons  from  meddling  with 
^*«'   Sullivan  V.  Sullivan.  66  N.  Y.  37,  41." 

In  the  former  hearing  of  this  c^.ae  in  Smith  v.  Thome,  et  al. 

275  111.  App,  627,  (abstract  opinion)  No.  36604,  we  said; 

"The  defendant,  Gordon  0.  Thome,  testified  in  substance 
that  he  is  one  of  the  executors  of  the  estate  of  K^thcrine  0, 
Thome,  and  that  he  went  to  this  apartaent  shortly  after  his 
mother's  death,  and  told  the  janitor,  Borlum,  th^t  he,  Thorne, 
desired  that  all  the  f\irniture  in  the  apartment  should  be  moved 
immediately,  and  th  t  when  he,  Thome,  visited  the  olaoe  a  few 
weeks  later,  it  had  all  been  moved,  except  a  few  old  things, 
which  he  told  the  janitor  he  could  hsve.  Thome  further  stated 
that  he  did  not  visit  the  servants  ousrters,  end  knew  nothing 
as  to  their  occupancy  or  content  at  th°t  time.  He  denied  that 
he  had  seen  or  talked  to  Deena  Lau,  the  witness  who  testified 
that  Thome  told  her  she  might  remain  in  the  room  until  October 
let.  Thome  also  testified  that  this  witness,  Deena,  Lau,  came 
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to  Thome  and  thf<t  he  gave  her  some  money.  He  et^ted  he  did 
nothing  about  getting  the  furniture  cmt,  but  left  th».t  to  his 
wife,  and  that  it  was  all  out  by  May  1,  1330,  •  •  • 

"In  the  oaae  entitled  In  re  '^ist^^te  of  Thurber.  311  111. 
211,  an  appeal  w  s  taken  from  a  judgment  of  the  Appellate  Court 
of  ttiis  district,  affirming  a  judgment  of  the  Circuit  Court  of 
Cook  County,  dismiesing  a  petition  filed  against  the  estate  of 
Vinfield  Soott  Thurber.   At  the  time  of  Thurber' s  de^th  on 
September  34,  1913,  he  whs  the  lessee  of  premises  in  Chioago  for 
a  term  ending  April  30,  1919.   After  his  death,  his  widow  was 
appointed  executrix  of  his  estate  and  continued  the  business  for 
a  consider-'ble  period.   The  petition  prayed  that  the  rent%l  for 
th*  period  occupied  by  the  widow  be  allowed  as  an  expense  a ^ Inst 
the  estate.   The  petition  w^s  denied  by  both  the  Probate  and 
the  Circuit  Court  from  which  an  appeal  r^s  taKen  to  the  Supreme 
Court, which  s^id: 

"•An  executor  has  no  power,  in  such  capacity,  to  cres»te 
a  debt  agpinst  the  est-^ite  of  the  deceased,  and  debts  created 
after  the  death  of  the  testator  cannot  be  filed  as  claims  against 
the  estate.  (3  Sohouler  on  Executors,  6th  ed.,  sec.  3457; 
Dinemoor  v,  Bressler.  164  111.  311.)  i  *  •  • 

"In  24  Corpus  Juris,  147,  under  the  title   of  'Landlord 
and  Tenant,'  is  the  following: 

*It  has  been  laid  down  as  the  rule  that  the  rcpresenta- 
tiye  who  takes  poaaession  under  a  ler>Qe   to  his  decedent  is 
personally  liable  for  rent  gocruing.'   Citing  Howard  t« 
Heinhersohit.  16  Hun.  (N.YJ.)  177.   In  the  case  16  Hun.  here 
cited,  suit  ws'S  brought  against  defendant,  who  w^s  executrix 
of  her  deceased  husband's  est^^te.   At  the  tine  of  decedent's 
death,  he  occupied  certain  premises  under  a  le  ae,  the  terms  of 
which  extended  beyond  the  time  of  his  death.   The  widow  continued 
to  occupy  the  premises  after  her  husb.?nd's  deeth,  and  the  court 
said: 

'I  am  of  opinion  th'=t  the  defendant  is  liable  •  •  ••   The 
facts  found  by  the  court  below  show  th^t  she  entered  not  as 
executrix,  but  bb   legatee.   The  term  was  given  to  her,  ^-nd  she 
occupied  a  portion  of  the  demised  premises  as  a  place  of 
business  iintil  the  tenancy  ceased,  ••♦in 

In  24  Corpus  Juris,  page  147,  in  ststing  the  relationship 

of  an  administrator  or  executor  towards  a  lease  held  by  a  decedent 

at  lessee,  it  is  said: 

"Since  a  lease  of  lands  is  a  chattel  interest  going  to 
th«  representative  as  assets,  it  devolves  upon  the  representa- 
tive to  perform  the  contract  and  he  is  liable  for  bre?ch  of  it. 
*  *  *  H 

On  page  148  of  the  same  volume,  re  find  the  following: 

"Irhere  the  term  of  a  le^se  w^s  unexpired  when  the  lessee 
died,  and  his  widow  as  administratrix  made  all  reason-^ble  and 
proper  efforts  to  sublet  the  premises,  occupying  them  in  the 
megntime,  she  wr-s  not  chrrgeaWke  in  her  account  with  rent  during 
the  time  of  her  occupancy," 

In  support  of  the  last  proposition,  s  footnote  to  the  statement  is 
as  follows: 
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"In  re  Sohroeder,  113  App.  DIt,  204-  207,  99  MT8  176 
[aff  186  M.  Y.  537  mem,  78  NS  1112  m«m]   ('The  appeilant 
should  not  be  ohgrged  with  rent  for  the  premiaet  for  the  tiae 
she  remained  in  them  after  her  huebpnd'a  de*th.   The  estate 
being  ohargeeble  with  the  unexpired  leaae,  she  w?9  justified 
in  remaining  in  the  nouae  to  be  on  hand  to  show  it  to  pros- 
pective tenants  r^nd  try  to  rent  it  if  possible.  The  eridenoe 
shows  that  she  used  reasonable  efforts  to  rent  the  house,  and 
there  is  no  evidence  to  the  contrary.  *  •  •  By  remaining  in 
the  house  she  was  not  subjecting  the  estate  to  any  additional 
burden.   The  rent  would  have  had  to  be  paid  just  the  s^mt   if 
she  had  moved  out.   It  oannot  be  8f?id  th^t,  h^d  she  moved  out, 
the  house  ooxild  h^ve  been  rented  to  some  one  else,  for  the 
evidence  is  all  to  the  effect  th-^-t  it  could  not  have  bsen  so 
rented* )•" 

In  view  of  the  authorities  cited,  and  of  the  testimony 

adduced  at  the  trial,  we  can  arrive  at  no  other  conclusion  than 

that  there  was  no  such  oooupanoy  or  potssssion  here  by  either  of 

the  defendants  as  would  make  them  personally  liable  for  the  amount 

of  rent  as  found  by  the  jury*  The  testimony  of  plaintiff's  agent 

Lindahl,  as  to  his  conversations  with  the  defendant  Smith  and  as  to 

the  conditions  there,  indicates  clearly  not  only  that  Smith  had  no 

physical  possession  of  the  premises,  but  that  he  had  no  means  of 

entering  the  s^me  without  Lindahl's  permission,  and  that  hs  never 

was  on  the  premises  but  once  after  Mrs.  Thome's  death.   Smith  also 

testified  to  this  f^ot,  and  his  testimony  is  not  contradicted.   As 

to  Thome's  personal  liability,  plaintiff  insists  that  suoh  liability 

is  baaed  largely  on  Thome's  promise  to  pay*   It  is  not  shown  that 

Thome  was  ever  in  possession  of  the  property,  and  the  testimony  of 

tho  witness,  i^rthur  0.  Welton,  on  the  subject  natter  of  Thome's 

individual  promise  to  pay,  indicates  that  there  was  no  suoh  promise 

aade«   The  only  occupancy  of  any  portion  of  the  demised  premises 

after  Mrs.  Thome's  death,  was  by  servants  of  Mrs.  Thome  who  occupied 

one  or  two  rocMss  in  the  servant's  quarters,  which  was  not  conneoted 

in  any  way  with  the  apartment  occupied  by  Mrs.  Thome.   This 

occupancy  appears  to  have  been  with  Thome's  consent.   In  view  of 

the  fact  that  the  finding  ^nd  judgment  here  is  predic-.ted  upon  the 


.t4  '■ 


bi! 


t    11  r^    si    e 


XI  Jt 


J»i.v^.VEl-J■  .1  --.-.iJ     diilf 

vriq 

■*■  '^ '^di    ao    8BW 

-  ■■'     "•  •    ■■■'  -  '■r;<^d  ai 

.C -;^.^r. Sisal 


^iqxrooo  orf»  so 
aid! 


theory  that  these  defendants  oooupied  the  entire  leased  premises* 
It  will  be  neoessery  th?t  the   Judgment  be  reversed  and  the  cause 
remanded  for  a  new  trial* 

REVtRSEO  Alio  REMAIOED  FOR  k  HW  TRIAL. 

anXS   1.    SULLIVAN,    P.J.    ADD  HSBEL,   J.    COMOUR« 
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RUDOLPH  WITZANI, 

App«llan' 


Appell««»— ^*^ 
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MR.  JUSTIOK  HALL  OELIVERED  THE  OPINIOII  OF  THt  OOURT, 

Thla  Is  an  appeal  by  plaintiff  froa  a  judgment  of  the 
Oiroult  Court  of  Oook  County  «f:alnat  plaintiff  for  oosts  of  suit. 

The  action  arose  out  of  a  collision  between  autoaobiles 
driven  by  plaintiff  and  defendant.  The  trial  was  by  a  Jury,  which 
rendered  a  verdict  in  f^vor  of  defendant,  and  judgment  was  entered 
on  the  verdict*   While  the  record  is  extremely  confusing  in  most 
particulars,  one  thing  seems  to  be  admitted  by  both  onrties  and  th^t 
is, that  the  accident  out  of  which  the  action  arises,  occurred  at  or 
near  the  intersection  of  Diversey  Avenue  and  the  north  end  of  the 
inner  drive  through  Lincoln  P^rk,  in  Ghio^^go.  Also,  it  seems  to  be 
admitted  that  plaintiff  was  driving  a  v^illys-K&ight  coupe,  and 
defendant  a  Plymouth  sedan.  Plaintiff  clnims  tht  he  was  driving 
north,  and  that  defendant  was  driving  south  at  the  time  of  the 
accident.  Defendant  claims  th-^t  he  was  driving  north  and  that  plain- 
tiff came  from  the  north  and  was  driving  toward  the  south.   After 
the  verdict,  the  plaintiff  filed  a  written  motion  for  a  new  trial 
upon  the  charge  that  a  material  witness  for  defendant  had  <id«itted 
thet  he  had  oouanitted  perjviry  on  a  material  issue.   It  is  pIso  urged 
that  the  verdict  of  the  jury  was  against  the  manifest  wei^t  of  the 
evidence* 

Catherine  Pealus,  a  witness  for  plaintiff,  testified  to  the 
effect  that  on  October  6th,  1934,  the  dnte  of  the  -coiient,  she  was 
employed  as  a  pastry  oook  in  the  Haxding  Restaur?\nt,  located  at  21 
South  Mbash  Ave.,  in  Chicago;  that  she  had  known  the  olaintiff  for 
a  oonsiderpble  period  of  time  prior  thereto;  that  at  the  tiae  of  the 
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aooldent,  she  was  riding  with  plaintiff  to  th«  hoa«  of  his  slater  in 
fcvanaton  to  do  some  baking;  th-^t  her  hours  for  working  at  ths 
restaurant  were  from  8  o'olook  in  the  erening  until  4:30  in  the 
morning;  th?t  at  the  time  of  the  accicient,  she  t»^8  occupying  the 
seat  of  the  automobile  %t  the  right  side  of  plaintiff,  -nd  that  thej 
proceeded  north  on  *,??b08h  Avenue  and  turned  into  Lincoln  Park  going 
north;  that  immediately  prior  to  the  accident,  she  saw  a  flash  of 
light,  and  th'tt  then  she  was  knocked  unconscious,  and  that  the  flash 
of  light  she  saw  was  on  her  left  hand  side,  and  that  at  that  time, 
plaintiff  was  driving  on  the  rlg^t  hand  aide  of  the  voadway.   On 
cross-examination,  she  testified  th^.t  she  had  known  pl9intiff  for  a 
considerable  period;  that  at  the  time  of  the  aocident,  dawn  was  Just 
breaking,  th  t  the  street  lights  were  still  lit,  th^t  it  was   clear, 
and  that  the  head  lights  on  their  oar  were  lighted  up  to  the  tlae  of 
the  accident;  that  she  had  ridden  In  the  car  before  and  th?t  at  the 
time  of  the  accident,  they  were  going  very  slow,  -  she  would  jud^ 
at  a  speed  of  about  IS  to  20  miles  an  hour* 

Plaintiff  testified,  in  substance,  th?-t  on  the  morning  of 
the  day  in  question,  he  left  his  place  of  employment  at  about  4:30 
o'clock,  and  after  procuring  his  automobile,  he  took  the  last  named 
witness  into  his  oar;  th'-t  for  three  end  a  half  years  he  hsd  frequently 
driven  on  the  driveway  through  Lincoln  Part;  that  the  accident 
happened  on  the  driveway  near  Diversey  Boulevard;  that  at  that  time, 
he  was  driving  at  a  speed  of  from  35  to  30  miles  an  hour,  and  that 
he  saw  no  other  onr,  until  a  moment  before  the  accident  happened; 
th?t  he  attempted  to  pull  further  over  to  the  tight,  and  that  the  next 
thing  he  remembered  he  was  in  the  hospital.  He  st-'.ted  thr^t  just  prior 
to  the  aocident,  and  while  he  was  driving  on  the  right  side  of  the 
driveway,  that  he  then  first  saw  plaintiff's  car,  and  that  it  was 
about  75  feet  from  him  and  coming  south  in  the  middle  of  the  driveway. 
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A  polloe  officer  n^med  Willlaai  Little  testified  tbet  he 
received  a  telephone  call  to  go  to  the  scene  of  the  Aooldent«  which 
occurred  at  about  Diverse/  Avenue  and  that  when  he  arrived,  all  of 
the  persons  Involved  in  the  accident  had  departed;  that  at  th?t  tlae^ 
both  oars  were  off  the  drive  to  the  east  about  30  feet,  a  Plymouth, 
(defendant's  car)  was  facing  south,  and  thit  the  other  oar  faced  in 
a  southeasterly  direction,  and  that  both  cars  were  about  15  or  20 
feet  from  the  point  of  the  collision;  th-'t  the  right  rear  wheel  of 
the  Willy 8-Knlght  (plaintiff's  car)  was  on  the  pavement;  th-t  he 
observed  skid  marks  on  the  surface  of  the  highway,  and  that  one  skid 
m?^rk  led  right  up  to  the  wheel  of  the  Alllys-K^^t  car  which  ws  on 
the  pavement;  th^t,  together  with  another  polloe  officer,  he  measured 
the  various  marks  and  positions;  that  at  that  time,  the  street  lights 
were  lighted,  and  that  when  he  arrived  at  the  scene,  it  was  about 
6:30  or  a  quarter  to  seven  in  the  morning,  and  that  It  was  then 
daylight;  that  the  oar  over  in  the  parkway  was  a  coach,  and  th^t  the 
other  oar  was  a  coupe,  and  that  they  were  both  black  and  pretty  well 
smashed  upf  that  the  coupe  which  was  headed  southeast,  was  on  the  east 
side  of  the  pavement,  and  th^t  the  sedan  which  was  headed  north,  was 
off  the  pavement  about  30  feet* 

Adolph  J,  Slnkula,  an  auditor  for  the  Harding  Restaurant, 
testified  th^t  on  the  morning  of  October  6th,  1934,  the  day  of  the 
accident,  his  record  showed  that  plaintiff  quit  work  at  4:30  In  the 
morning,  and  did  not  report  back  until  lstcr«   As  to  plaintiff's 
employment,  whereabouts  and  working  hours  on  the  day  of  the  accident, 
this  witness  was  corroborated  by  other  witnesses. 

Olaude  M.  Towns,  the  witness,  who  Is  now  oharg«d  with  having 
committed  perjury  on  the  trial  of  the  cause,  nas  produced  by  defendant, 
and  testified  to  the  effect  th'='t  on  the  evening  in  Question  he  had 
been  at  a  hotel  with  some  friends,  and  that  he  was  driving  south  In 
Lincoln  Park  near  the  vicinity  of  the  accident  about  5  o'clock  la 
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the  morning  of  October  eth,  1934;  thnt  just  before  the  noci'lent 

happened^  and  in  the  iaunediate  Tloinlty  of  the  place  where  it  did 

happen,  aja  automobile  passed  hia  going  south,  and   that  lit  the  tiae 

it  passed,  the  witness'  oar  was  standing  still  w9iting  for  a  traffic 

light,  and  that  he  was  just  starting  his  oar  at  this  time;  that 

he  was  then  four  or  five  tlooks  from  where  the  accident  happened;  that 

the  osr  which  passed  him  had  two  people  in  it,  a  aan  and  a  woaan; 

that  this  oar  was  a  d^rt   oolored  coupe,  and  that  at  this  time  it 

was  going  about  50  miles  an  hour;  thet  he  piolced  up  speed  and  started 

after  it,  and  that  he  saw  the  oollision  when  he  was  about  two  blocks 

from  the  plaoe  where  it  happened;  that  when  he  got  up  to  the  point 

of  the  aooident,  he  saw  the  ooupe  which  h^d  just  passed  him,  and  that 

the  ooupe  was  then  standing  on  the  left  aide  of  the  ro»d,  which 

would  be  the  east  side,  and  on  the  extreme  edge  of  the  parement 

facing  south;  th?it  just  before  the  accident,  he  saw  this  coups 

suddenly  veer  over  to  the  left,  which  would  be  to  the  east  of  the 

point  where  the  collision  occurred,  and  that  at  that  time,  he  cciild 

not  see  the  northbound  oar,  and  that  at  this  tioM,  the  sedan  which 

he  had  previously  seen  was  over  to  the  left  of  the  Willy s-Kai0it  oar, 

and  off  the  pavement;  that  he  had  never  before  seen,  and  did  not  know 

any  of  the  people  involved  in  the  accident;  thst  he  assisted  the 

people  and  saw  that  they  were  all  unoonacioue;  that  he  put  the  two 

injured  women  in  his  car  and  took  them  to  the  Columbus  Memorial 

Hospital* 

Another  police  officer  named  James  Lefevour  testified  to 

the  effect  th^^t  on  the  morning  in  question  he  was  called  to  the 

scene  of  the  accident,  and  that  he  arrived  there  at  about  5:30  A.M.; 

that  on  the  inner  drive  just  north  of  Oiversey  Avenue,  he  fotind  a 

Willys-Knight  ooupe  facing  south  on  the  east  side  of  the  drive, 

three  idieels  off  the  road,  and  one  wheel  on  the  road,  and  that  h« 

found  a  Plymouth  sedan  ?*bout  15  or  20   feet  north  of  the  i^illys-tnight. 


bib  ft  aTSil-f  »©3Xci  «ri*  ^0  x^J^^'^^J^^  •9*»iJb»ttifrii  ari*  al  baa  jJbenscTqjBil 

•-^0010  »vJtl  to  Hudi  a9d&  saw  9d 
•'^d  fislrf  fc«eB«<t  doiifv  t^o  ntit 

;t«ftS!»vsc     ;.-.:.=    -.  .1--    t^oifi   *«s«  ©rit  ©cf  Jbijuow 

.    v....   .. ..ii-    ;ttt9ns«vki;  feif^  IflJo  fina 


t.arf*   iSiRi*  siff* 


LXwoo  erf  ^sg^itf-  1-erii   ..  t 

•■:;    •♦on  hih  Jtas   jese^  .9^o1:»cf  T»TSt. 

owf  »<»  #i«i   »fi  d^«d*   jBjyoiseflCO®0£f  XJE*  9«s»w  t^d*  t«tft  w««  IwrB  eXqoeq 

i,.M,A  0£:cl  ^0odR  is  ^ratLt  JbavXit-s  ari  JjSdi-  btm  ,#fl»i>iooa  «il;f  lo  eneea 

^evitc  ©csit  ^o  afei  'd*  fl©  d*i/ee  gnioi^l  sqwoo  *d;sJtJ«3~0XXXlW 

^,1  ^."'.ri*  i3«fi    ,fe.ao:t  S'  5*?  ^fio   t/te   ^beo%  f^At  llo  aXfiSxhr  »eiii# 
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about  30  feet  in  the  park,  nnd  that  the  wheele  of  the  Intter  oar  were 
off  the  road  and  on  the  park  eaet  of  the  drivewaf ;  that  he  observed 
some  skid  marks  in  the  drive  for  about  8  or  10  feet»  vhioh  led  up 
to  the  left  rear  wheel  of  the  Willys-Knight  coupe,  and  that  theee 
wheel  marks  ended  at  the  park;  that  he  made  an  examination  of  the 
west  side  of  the  roadway  and  found  wheel  marks  oomiag  froa  the  west 
into  the  northbound  lane  of  trsffio;  th?t  a  conorete  lamp  post  standing 
in  the  middle  of  the  road  had  been  struck*  and  a  pieoe  ti^ken  out  of 
it;  that  the  left  front  wheel  of  the  Aillys-KHlght  oar  had  been 
damaged  and  the  right  front  door  and  fender  of  the  Plymouth  was 
damaged  and  that  he  found  marks  ?nd  scratches  on  the  right  rear 
fender,  rear  hub  cap  and  bumper  of  the  Plymouth. 

Defendant  testified  th«it  he  resided  in  the  city  of  Ohloago, 
th?t  he  iraa  a  married  man,  and  had  experience  in  the  operation  of 
motors,  having  flown  an  aeroplane  during  the  war;  that  at  the  time 
of  the  accident,  October  6th,  1934,  he  w^s  employed  by  the  Brunswick- 
Balke-Oollender  Company  as  a  aaJLesraan,  and  had  been  in  their  employ 
fox  13  or  14  months;  thnt  on  that  evening,  he  borrowed  the  oar  in 
question  from  a  friend,  and  had  dinner  with  him  on  the  north  side; 
thpt  he  left  the  north  side  at  about  8:15  or  8:30  P.M.  and  drove 
south  to  6318  Oottage  Grove  Avenue,  arriving  there  between  9  and  9:30 
o'olook;  that  the  plaoe  he  visited  was  a  oafe  operated  by  a  man  named 
^alsh,  and  that  the  business  in  ivhich  defendant  was  engaged  ^n   made 
it  necessary  for  him  to  see  his  customers  in  the  evening;  that  the 
oar  which  he  drove  was  a  flymouth  sedan,  which  he  had  driven  before 
on  a  number  of  occasions,  and  that  the  car  was  in  good  mechpnical 
condition;  th  t  he  left  -alsh's  oafe  on  Oottage  Grove  Avenue  after 
4  oiclook  in  the  morning;  that  at  the  time,  he  resided  at  6433  North 
Washtenaw  Avenue  in  H-ogers  Park,  and  that  after  leaving  6318  Cotta^ 
Grove  Avenue,  he  drove  north  on  Oottage  Grove  avenuf  to   the  outer 
bridge  at  32nd  Street,  and  took  the  outer  drive  to  Jonroe  Street, 


< 

q&r  bBi  (Loi^  ^$991  OX  tq^  S  ;^i(6«(«  xel  evi?!:)  9ii;r  ai  uLram  btiM  mb»s 

fisiedj-   *i50#   bns   ^saiioo  ^iljjiaX-atlliW  ©d*  'to  Xaaiiw  Ti»«a  ;t1:»X  »it*  ot 

.'0  dJbjKSs  9£l  ^BJild'  iitjoq  9{it  is  JNklxaa  ai^tisa  Xfiitffir 

^?;y-.    .^'i.  rf  itfvx::    ■^i:i:..  ■   aiiism  Xe^^i:^  Ijaupl   iwi«  -^ia^JbfiOT   »dS  to  »fei«  tiifw 

ud^vo&xl'i  atJj  io  isqceuEKf  bsuB  g«o  cte^  t*»5   ^v^Afftt 

Q&iit  fidt  ^s  t«#   itm  arit  afii5ifl>  ©ceXqoi©^  ci=  n-wolt  :^at^Ad  ^Btoiom 

-^oiTiuautU.  9dtt  Yd  i»s\;oi«M©  ««=«   »ii  ,*ECX  t^^*^  redotoO  ^ jaeiDi ooj-*  ©if*  to 

XoXqa«  iloxfi'  fli  «©»<;f  Jbfiri  ^it£  t/i,?5£fiesi  s  ."?  si*  yasqe^O  5«i>fldXXoi>-»alX«fi 

rrl:  t«o  arisf  ft^woifoaf  ^d  ^flXns  no  i'<^ii>t-  lari^fcea  iX  7:0  £X  lol: 

i  ^'Xs  iliiTon  3fft  ao  elii  d^iw  itnrriJb  £i«4  obas  4l)a3Jt:Et  «  aioit  floi^tairp 

sroti*  Mf    .M.^  0Sj8  10  cX:3  ;fuo<f«   tz  *J&i«  f£*icn  »41  *A«i  en   ^sil* 

';Q\'ji>.a  n..cir,   -■;   v:o    6--    v^^-  -  '  b»?MRiy  sri  90^Xq  «£■■ .  ;iooXo*o 

©d;^   isdt   ;sflinev8  ari*  iiJt   aTteafiotairo  eiri  ?-'  u-ri  Tot  x^easaoan  ti 

'-TC'tscf  csri^Jo  txsff  oii  doldn   ,itst«8  rf^.v<^i'  >i   -  cw  svoii)  sxl  doixfw  i«« 

:ffoJ;a«ri»«w  bo<y^  ai  aw  aao  »ri*  tf^dt  btw  ^axiois 'swo  lo  t^dmoa  a  «• 

if^tl'?  «i;fl»vr\  ■3701.;  !>^*;toO  no  also  a'/ffeXeT;  31:»X  ari  *'^di    jaoitlbnoo 

.iJToll  SS*8  i^fe  f.d^i»»i  9d  <«Bi;f  sri^  *»  *!*rfj^    ;:§nlflToit  arf*  «i  iooXo»o  ♦ 

a^?;l*oO  eXfia  sfl±v  f»X  t9««  Jam*  trtfi  ^^ftsH  a-rs^^o^'  rti  suaotA  wjeus^-rfaJW 

f^^i-wo  9di  i^,»^  fiTixeirw  swt^  «>3ee;r*«C/  no  riJron  avo^fc  »rf  ^awaavA  avorO 
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and  then  drove  to  Mlohigan  ATenu*  and  then  north  on  Michigan  Avenue ; 
thpt  he  remained  on  Michigan  Ayenue  going  north  through  L«ke  Shore 
Drive,  then  through  Lincoln  i^ark  on  the  inner  drive  and  up  pait 
Diveraey  Beach  to  the  plaoe  where  the  accident  occurred;  thRt  the 
accident  happened  shortly  after  he  pateed  a  oair  going  in  the  saae 
direction,  and  that  he  woe  nibout  150  feet  north  of  the  09.r  vhioh  he 
had  just  passed;  that  after  he  had  passed  this  oar»  he  turned  towards 
the  east  and  was  going  about  30  to  35  miles  an  hour;  that  he  then 
saw  a  pair  of  headlights, and  that  "they  seemed  to  be  rig^t  on  the 
automobile",  and  that  "they  were  to  my  left  coming  across  the  road. 
I  jammed  my  brakes,  swung  ay  wheel  hard  left",  and  that  he  afterwards 
learned  that  his  oar  was  struck  on  the  right  hand  side.   On  cross- 
examination,  this  witness  testified  that  "I  took  the  outer  drive  nt 
Belmont  Avenue  going  south.   Just  before  the  accident  happened,  I 
swung  hard  left  and  I  was  traveling  about  30  miles  an  hour;  left  is 
west,**   A  woman  who  was  riding  with  defendant  in  his  oar,  was  killed, 

A  witness  named  Weber  Jensen  testified  for  defendant  in  a 
deposition  taken  at  Los  Angeles,  Oalifornia.  His  testimony  was  to 
the  effect  that  on  the  morning  of  the  eicoident,  at  about  5  o'clock, 
he  was  going  down  Lake  Shore  Drive  in  Lincoln  Park  where  the  accident 
happened;  that  he  was  about  75  to  100  feet  from  the  scene  of  the 
accident  when  it  ocoxirred,  and  that  it  occurred  on  the  right  aide  of 
the  road  going  north  at  the  easterly  edge  of  the  paved  portion  of  the 
roadway;  that  he  had  fixed  a  flat  tire  approximately  200  yards  from 
the  point  of  the  accident,  and  that  he  w»s  just  starting  up  when  a 
oar  went  by  at  a  pretty  good  rate  of  speed,  and  that  he  could  not 
tell  whether  it  '.-^as  the  car  that  was  involved  in  the  accident,  or  not; 
th^t  he  saw  a  southbound  oar  meet  with  a  northbound  onr,  and  that 
the  southbound  oar  swerved  from  the  west  to  the  esst;  that  he  found 
out  that  one  oar  in  the  accident  was  a  Willys-Knight  and  one  a  Plymouth, 
and  thpt  he  observed  their  positions  after  the  accident,  that  the 
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Bd  rfoirfw  T*o  8cf;f  lo  rf*TCi  21  *wtt  Jii  J^riJ  has  ,aoi#o©ilb 

a&di  ftd  *«4c^  :.  Qi  QS.  Su&<iB  galo^  aew  boB  t»6»  9dt 
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Plymouth  was  headed  north  and  was  about  IS  feet  off  th4  eaet  tide 
of  the  road»  and  the  Wlllya-Knight  was  faoing  south  on  the  east  lane, 
and  that  this  we.0  the  wrong  side  of  the  road  If  the  oar  was  traTsllag 
south;  that  the  Willys-Knight  was  on  an  angle  when  it  oaae  to  a  stop, 
that  the  front  wheels  were  further  west  than  the  rear  wheels*  and 
that  the  Willys-Knight  was  sitting  north  of  the  Plymouth. 

A  witness  named  Mnrvin  £lon  Jensen  testified  that  he 
witnessed  the  accident*  but  that  he  ooiild  not  see  whioh  direction 
either  of  the  oars  were  going* 

John  J.  V<al8h*  who  was  the  owner  of  the  cafe  and  restaurant 
where  defendant  testified  that  he  spent  the  evening  prior  to  the 
aocident,  testified  to  the  effect  that  he  visited  with  the  defendant 
until  about  4  o* clock  in  the  morning,  witnessing  a  floor  show,  and 
that  he  could  not  say  Just  exactly  what  time  defendant  left,  but 
that  the  witness  left  defendant  a  few  minutes  after  4  o' clock,  and 
that  when  he  returned  to  the  place  where  they  had  been  visiting  about 
30  minutes  later,  defendant  had  gone* 

The  motion  for  a  new  trial  was  principally  based  upon  the 
ground  that  Towne,  one  of  the  witnesses  for  defendant,  hnd,  by 
affidavit,  admitted  that  hs  committed  perjury  in  his  testimony  on 
the  trial.   In  this  affidavit  Towne  state*  in  effect  that  on  the  trial 
he  testified  that  the  oar  which  passed  him  was  a  dark  colored  coupe; 
that  he  actually  saw  and  heard  the  oolllslon  of  the  Ofl.rs,  that  he  saw 
this  coupe  going  south  and  come  to  a  sudden  stop,  and  ths^t  this  w^s 
the  coupe  whioh  had  passed  hi#;  that  he  saw  this  oar  ahead  of  hia 
after  it  had  passed,  and  that  It  was  on  the  right  side  of  the  road, 
and  that  he  suddenly  saw  it  veer  over  to  the  left,  and  that  this  was 
the  Willys-Knight  coupe  which  wra  involved  in  the  accident.  He 
further  stated  in  this  affidavit  that  all  of  the  above  st^iteaents 
were  untrue,  that  he  did  not  know  whether  the  oar  th3t  passed  him, 
as  he  was  irai|ilng  for  the  change  of  li^ts  at  the  north  end  of 


T 
sfeia  tern*  Mi  1^%o  #»9l;  cl  tuo<iB  9mt  baB  At^oa  b9!b&9ri  asw  dtftroiBtIV 

gflilsvsi*  8.W  *sre  9tit  li  6*ot  »ff*  1:o  »i>x«  gflfeTir  «d:t  ««•«»  eirff  i.^di  ba& 

fort?!   ^afijoriw  T»a*  ?»f1:  .^891?  t^d&xul  sxsw  ciosrfs?  *aoil   »d*  t^di 

tofttifsJs^?'  •'■P-1-70  »rff  8«v  oriw  ,xfaiip-5    .X,  nri«T» 

frr!i«.  4W©it©  tool*  j8  sflisean^iw   ^g^ifltsMS  ^ii;^  nt  iooXo'o   %  d-t/ocf*  II *x«/ 
tirocfs?  gnl*isjv  itasd   £).Pii  ^orit  ©tafhir  do^Xq   &fi*  of  tmnruiex  9A  MSdii  ^Bdt 

sen  «lxt^  */5ri^  i-.iw^   ,qo*8  ctaf^t  ^^moo  6ff«  AtattB  gaios  aqwo®  "irf? 

Mitf  to  bi»^d.9  i«o  slriJ   "  ;    tl  5>dte.!?«5  JbjSif  ifbjttfw  •cfcroo  9dt 
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Lincoln  Park,  was  a  ooupc  or  sedan;  thr<t  bs  did  not  sse  ths  ooup« 
suddenly  veer  over  to  the  left*  nor  did  he  see  It  coas  to  a  suddsn 
stop;  th?^t  he  had  attended  a  party  at  the  Donmoor  Hotel,  «iiere  h« 
had  drunk  some  liquor,  and  that  at  the  time  he  stopped  for  the 
change  of  lights^  his  alnd  w»8  befuddled;  thr^t  subsequent  to  the 
accident,  he  appeared  as  a  witness  at  the  coroner* s  Inquest,  and 
testified  that  he  did  not  actually  see  the  collision;  th^t  just  prior 
to  the  trial,  he  was  called  to  the  office  of  Burt  Orowe,  the 
attorney  representing  the  defendant,  and  that  Mr.  Orowe  told  hla 
that  he  had  testified  at  the  coroner's  inquest  that  the  car  that 
passed  him  while  he  was  standing,  was  e  coupe;  that  relying  upon 
Mr«  Orowe* s  assertion  that  he  had  so  testified  that  the  car  that 
had  passed  him  was  a  coupe,  he  so  testified  at  the  trial;  th«t  at 
the  time  of  his  conference  with  Mr*  Orowe,  the  witness  told  Mr. 
Orowe  that  he  had  been  put  to  oonsider?'ble  expense,  th?5t  his  auto- 
mobile was  damaged  from  the  blood  of  the  injured  people  he  took  to 
the  hospital,  and  that  he  asked  Mr.  Crowe  whether  he  would  defray 
the  expenses,  and  that  Mr*  Orowe  told  him  he  would  be  t^ken  csre  of; 
that  on  the  evening  prior  to  the  tri?>l  of  the  case,  he  told  a  atabtr 
hS  the  firm  of  Heth  &  Lister,  attorneys  for  the  plaintiff,  that  he 
would  be  in  their  office  on  the  following  morning  and  go  with  them 
to  testify  on  behalf  of  plaintiff  in  the  same  manner  as  he  had 
testified  at  the  coroner's  inquest.  Upon  examination  of  this  witness 
hy  the  court  at  the  time  of  the  presentation  of  this  affidavit,  it 
developed  that  the  witness  had,  shortly  after  the  trial  of  the  cause, 
been  taken  to  the  office  of  the  State's  Attorney  of  Oook  Ocunty, 
where  he  remained  for  some  considerable  time,  and  was  cross-examined 
by  an  assistant  state's  attorney  in  the  presence  of  one  of  the 
attorneys  for  the  plaintiff,  and  th^t  after  such  cross-examination, 
he  went  to  the  office  of  the  attorney  for  the  plaintiff  and  made  the 
affidavit  referred  to.  On  the  hearing  before  the  oourt  on  the  motion 


t 

aqiioo  »zlt  sde  i^u  fylb  ea.  tt  my    litnbtiB  xo  mquit^  s  Bsn   ^i%»H.  ttlooal^l 

sdi;^  ^ol:  Jb9qq&^9.  &A  9m^$  ■ic^-t  d*/}  ti!ff4^  has  ^i&irpil  mbob  3{nir7i)  £s4; 
•Ai  o#  |-aei/p»e«U/a  tM#  ii>dJ[i>£tiil«d  n^-yi  baXa^  aid  «e^il^ii  lo  QgoBdo 
has   ,*8»iis»ti  a»«eao^©o  si^jT  *e  eeaitti?/  n  a«  fedxuftqq^  9d   ,*nofeioo« 

mtd  bio*  9W0T&   ,tM  iBtl&  bsifn   ^tasbB9'i&b  ari*- 3iii;t-i2©»&Tq»i  ysnio^tj* 

•iM  l!Xt>#  sis^a^iw  ©lief  ,9roiO  *-iii.  dtim  ^oasi^tnon  sld  t&  •sit  •sif 
-oti/r  aid  *fiil?  tees«qxa  9Xa>,i:9i>i»fioo  ot  #iig  n«»cf  bBd  %d  tfpil*  •woiO 
o;t  ioo*  »d  eX^o««[  i>»tif^»i  ail*  "io  feooXtf  9il*  «ot1  fcaj^jBasi)  8^?w  »Xxcto« 

ffisd*  ri:JJtTf  0^  feflis  sflifrrott  uniweXXol   dtl;r  «i>  ©oiYto  uiarf*  fli  »tf  blister 

^-si/rri  ©d*  lo  Isifii  9di  t»*t.«  xX**^®^*   «^'®^  B«sis*i'9r  »£i#  *«if*  Jb»cjoX«voJb 

tdiiXffiBxs-sseio  B.«w  l)n«  ,8»i*  aXd$'3E9X»jteiuo©  »«o«  sol  .bOflXjsassi:  »jti  Aneifw 
9fi.t  'to  »flo   ici  OOC3891Q  9«{*  ai  t:»n'i«^**'»  B»9*i'*t  *xi^;fajt88«  aa  x^ 

ad^  «J&HMi  i>a.?  tlX^ttLfi,   art*  i:«'t   y««''ojW»  •**  It©  »©i^1o  •/l^oit  taom  Bd 


9 

for  a  new  trial,  suprjorted  by  thi«  affidavit.  It  w««  tt^ted  by  th« 
attorney  for  the  defendant  in  thie  ase   thPt  when  Towne  was  taken 
to  the  State<a  Attorney's  office ,,    he  w^^s  ooeroed,  and  wae  told 
that  unleas  he  made  an  affidavit  of  the  oharaoter  presented  to  the 
oourt  he  would  be  sent  to  the  penitentiary. 

In  view  of  the  faot  th?t  on  the  presentation  of  the  notion 
for  a  new  trial  the  oourt  had  all  the  parties  before  hla,  heard 
them  In  great  detail,  and  after  suoh  hearing  denied  the  motion,  we 
are  of  the  opinion  th^-t  the  trial  court's  judgment  should  not  be 
Interfered  with*   As  the  oise  was  presented  to  the  jury,  nothing 
was  Involved  but  fueatlons  of  fact*  The  jury  saw  and  heard  all  the 
witnesses,  and  we  are  of  the  opinion  th^t  the  verdlot  and  judgamnt 
should  not  be  disturbed.   The  judgment  Is,  therefore,  affirmed. 

AFFIRMED. 

DENIS  E.    SULLIVAN,    P.J,    AND  HEBILL,    J,    CONCUR, 
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HERMAN  N.  3CHO0Ki:, 

Appel 
v« 
ALEXANDER  OLANZ  and  LOUIS  D.  GhAtiZJ   )       /  /  OF  OHIOAJO,      « 

Appellants, _^/   )   2  S^  1  1«A«  U  1  1 

MH.  JU3TIGS  HALL  DELIV^'RJCD  THE  OPINION  OF  THE  OOURT* 

On  July  3rd,  1935>  plaintiff  brought  suit  in  the  Municipal 

Court  of  Chicago  against  the  defendants  upon  an  alleged  contract 

between  the  parties*  under  the  terms  of  which  the  plaintiff  claiss 

that  the  defendants  agreed  to  pay  him  certain  amounts  for  making  en 

audit  of  the  unsecured  loans  of  the  Home  Bank  &   Trust  Company  from 

July  let,  1929,  to  January  lOth,  1931.   The  c^use  w>e  submitted  to  a 

jury,  which  returned  a  verdict  in  favor  of  plaintiff  in  the  sum  of 

$1,000.00,  upon  which  judgment  was  entered,  and  from  which  judgment 

this  appeal  is  being  prosecuted^  There  is  no  appe?. ranee  here  for  ths 

plaintiff. 

The  theory  of  the  contending  parties,   sa   stated  in  defend?x*rf 

brief,    is  ??s  follows:      "The  theory  of  the  plaintiff  is  thnt  he  and 

his  assistant,  Mr*  Wright,  were  first  employed  to  render  services 

oomaienoing  with  the  period  from  July  1,  1929,  to  January  10,  1931, 

for  the  sum  of  1^500.00,  and  that  they  were  afterwrds  employed  to 

render  services  covering  the  additional  period  frcm  January  1,  1928, 

to  July  1,  1929.   The  theory  of  the  defendants  is  thst  only  one 

contract  was  made,  and  that  the  entire  services  were  to  be  rendered 

for  the  sum  of  ?500«00,  and  that  their  services  were  to  cover  ths 

period  beginning  with  January  1,  1928,  and  ending  with  January  10,1931." 

Plaintiff  testified, in  substance,  th*)t  he  had  been  an 

accountant,  but  not  a  certified  public  accountant,  for  «bout  25  yesrs, 

also  as  to  his  experience  in  this  work,  ?nd  th?t  in  September,  1932, 

he  received  a  call  from  a  lawyer  n?ffled  Levy,  who  told  the  plaintiff 

that  he  desired  to  have  an  audit  made  of  the  Home  Bank  books,  and 
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asked  plaintiff  what  his  oh^rge  would  be;  tli'^t  thla  lawyer  told  the 
plaintiff  that  there  was  pending  a  suit  agalnet  the  defendants  for 
!i>130,000;  th-^t  levy  told  plaintiff  that  Wright  (another  accountant) 
desired  thj>t  an  audit  be  made  of  the  unsecured  loans  and  discounts 
of  the  bank  mentioned,  from  July,  1939,  to  the  end  of  1930,  and  a 
portion  of  1931,  and  that  he,  plaintiff,  told  this  lawyer  that  he  woxild 
do  the  work  for  4500,00«  and  th^t  he  made  th«  same  statement  to  Louis 
Glanz*  The  record  indicates  th??t  plaintiff  proceeded  with  the  work 
of  making  the  audit  of  the  books  of  the  bank  mentioned,  and  there  it 
some  testimony  to  the  effect  thet  after  he  and  his  assistant  h«A 
been  working  for  a  considerable  period,  the  plaintiff  had  a  conversa- 
tion with  Levy,  wh6  it  appears.  Is  the  attorney  for  the  defendants 
here,  in  which  plaintiff  made  the  claim  that  the  work  was  more  exten- 
sive than  plaintiff  had  anticipated,  and  that  he  should  receive 
further  oompensatlon  than  the  $500,00  originally  agreed  upon,  and  that 
Levy  told  plaintiff  that  he  should  proceed  with  the  work,  and  that  he, 
plaintiff,  need  not  rorry  about  his  further  comoens^tion. 

We  have  searched  the  record  to  ascertain  whether  or  not  the 
defendants  ever  ratified  this  alleged  promise,  and  we  find  nothing  to 
Indicate  that  they  did.  Both  of  the  defendants  testified  that  they 
made  no  agreement  with  plaintiff  to  pay  him  more  than  the  original 
contract  price.  The  complaint  filed  in  the  case  states  that  plaintiff 
was  paid  the  sum  of  800,00  for  the  work  done,  and  we  find  nothing 
in  the  record  to  indicate  that  he  was  entitled  to  more  than  that 
amoiint. 

The  judgment  is  reversed, 

JUDGMENT  RIVER3ED, 
DENIS  E.  SULLIVAN,  P,J.  AND  HEBEL,  J,  CONCUR. 
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SOPHIE  ROTHENBERCJ, 

Plaintiff  below 

V. 

JAMES  STEFFii^NS,  et  al.» 

Defendants  below. 


OAK  PAHK  TRUST  AND  3AVINGS  BAN 
oorp«,  as  Trustee,  eto«,  et  al«. 

Petitioners  below  -  Appellants, 


SAMUEL  LEFK0VIT8, 

Respondent  below  -  Appellee. 


ERIOR  OOURT 


JOCK  COUITT 


1291  I.A.  611 


MR,  JUSTICE  HALL  OELIVKRED  THE  OPINION  OF  THE  OOURT, 

This  is  an  appeal  from  an  order  of  the  Superior  Court  of 

Oook  County  entered  on  May  21st,  1936.  The  order  is  »8  follows: 

"The  matter  ooming  on  to  be  heard  on  petition  of  Oak  F?rk 
Trust  &  Savings  Bank,  as  trustee,  Fred  W.  Georgs,  Albert  W, 
Hnrma,  Julius  Schornak,  and  the  verified  answer  of  Samuel 
Lefkovits,  and  the  motion  of  petitioners  to  strike  the  verified 
answer  of  Grmuel  Lefkovits,  and  for  judgment  on  petitioners' 
verified  i^etition;  and  the  Court  having  read  the  petition  and 
answer  and  motion  to  strike,  and  he^^rd  arguments  of  counsel, 
orders  that  the  motion  to  strike  the  verified  answer  of  respon- 
dent be  overruled;  th?^t  petitioners'  motion  for  judgment  on  their 
verified  petition  be  denied  and  that  the  petition  of  Oak  Park 
Trust  &   Savings  Bank,  trustee  under  Trust  A^jreement  No.  1191, 
Fred  W.  Georgs,  Albert  W.  Hajrms,  and  JxiliusSonornak,  be  dismissed 
for  want  of  equity," 

On  April  17th,  1936,  after  le-'ve  of  oourt  had  been  obtained 
for  that  purpose,  the  Oak  Park  Trust  &   Savings  Bank,  as  trustee  of 
Trust  No.  1191  hereinafter  referred  to,  together  with  Fred  v..  (Jeorgs, 
Albert  V«,  Harms  and  Julius  Schornak,  trust  managers  of  such  trust, 
filed  a  verified  jwtition  in  the  matter  of  Sophie  Rothenberg  v.  James 
Steffens,  et  al.,  in  which  they  allege  that  Sophie  Rothenberg,  a  bond- 
holder, had  filed  suit  on  April  15th,  1933,  to  foreclose  ?  trust  deed 
on  premises  described  in  her  complaint,  and  thp.t  on  April  16th,  1933, 
the  American  National  Bank  &   Trust  Company  was  appointed  receiver  for 
the  premises  described;  thr^t  on  the  date  of  the  appointment  of  the 
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receiver,  one  Samuel  Lefkovits,  as  a  bondholder,  filed  hie  bill  to 
foreclose  a  lien  of  the  same  trust  deed  upon  the  aame  premises;  that 
in  the  suit  of  Sophie  ^^othenberg,  sufnmona  was  issued,  but  that  no 
summons  was  Issued  in  the  Lefkovits  suit,  and  that  in  the  foreclosure 
proceeding  instituted  by  Sophie  i^othenberg,  3pauel  Lefkovits  ras 
made  e  defendant,  was  duly  served  with  summons,  filed  no  appearance 
in  the  cause,  and  on  December  28th,  1933,  an  order  of  default  was 
entered  in  the  Superior  Court  of  Oook  County  against  him;  that  by  the 
same  order  the  cause  was  referred  to  a  Master  in  Ohancery  to  take 
proofs,  and  that  the  order  has  not  been  modified,  set  aside  nor 
reversed,  but  remains  in  full  force  «nd  effect;  tht  on  February  28th, 
1933,  a  decree  of  sale  os  entered  in  said  cause;  th-t  thereafter  on 
March  29th,  1933,  the  Master  was  ordered  to  give  notice  of  at  least 
ten  days  before  any  sals  to  all  persons  holding  bonds  secured  by  the 
trust  deed  in  question  of  the  date  of  the  proposed  sale  of  the 
property,  and  that  the  order  of  sale  entered  was  a  final  order;  that 
thereafter,  in  pursuance  of  this  order,  a  sale  of  the  property  iras 
made  by  the  Master  on  September  13th,  1934,  and  the  report  of  such 
sale  and  distribution  of  the  proceeds  was  duly  reported  to  the  court; 
that  on  November  3l3t,  1934,  an  order  was  entered  in  the  Superior 
Court  of  Cook  County  approving  the  Master *s  report  of  sale  and 
distribution;  that  by  the  Master's  report  it  wrs  found  that  the  sale 
was  not  made  for  a  sufficient  amount  to  pay  the  indebtedness  which 
the  trust  deed  was  given  to  secure,  and  by  the  decree  referred  to, 
it  \ra9   ordered  that  the  deficiency  be  assessed  against  the  defendant, 
James  Steffens,  who,  the  court  found,  wj:8  personally  liable  therefor, 
and  in  the  ssme   order  the  court  found  that  the  deficiency  had  been 
satisfied  in  open  court  to  the  extent  of  ^44,871.48;  that  on  November 
22nd,  1934,  the  receiver  w?s  ordered  to  surrender  possession  of  the 
premises  to  the  purchaser.  Oak  Park  Trust  &  Savings  Bank,  as  trustee, 
and  to  file  its  final  report  and  account,  which  was  done,  and  that 
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on  December  17th,  1934»  the  report  of  the  reoeiyer  was  approred  and 
the  receiver  was  dlsoharged,  and  th^t  such  orders  beoaae  final;  that 
on  October  4th,  1934,  ■^Ibert  Garter,  a  stranger  to  the  proceeding, 
relying  on  the  record,  ond  without  notice  of  any  claimed  rights  of 
LefkovitSf  purchased  the  fee  title  to  the  premises  involTed,  and 
thereafter  exouted  his  notes  and  trust  deed  to  the  Chicago  Title  A 
Trust  Company,  as  trustee,  to  aeoxixe  a  loan  of  ^sS, 000, 00b  on  the 
premises;  that  on  October  26th,  1934,  the  Oak  Park  Trust  6   3aYing»  Bank, 
as  trustee,  jmrchased  the  fee  title  to  the  premises  from  Albert  Carter, 
relying  on  the  record,  -^nd  without  any  notice  of  any  claimed  rights 
of  Lefkovits,  or  persons  claiming  under  him,  and  that  the  Oak  Park 
Trust  &  Savings  Bank,  as  auch  trustee,  is  now  the  legal  owner  of  said 
premises,  nnd  that  it  holds  the  title  under  Trust  Mo.  1191  for  the 
benefit  of  the  depositing  bondholders  of  the  bond  issue  referred  to; 
that  on  February  8th,  1933,  relying  on  the  record  made  in  the  Superior 
Court  in  such  proceeding,  and  without  any  notice  of  any  claimed  rights 
of  Lefkovlts,  one  Philip  0,  Kesiler,  as  real  estate  mortgagee,  bought 
the  Master's  certificate  of  sale  issued  in  pxxrsuance  of  the  sale  here- 
inbefore referred  to,  for  a  valuable  consideration,  as  security  for  a 
second  mortgage  on  the  premises,  subject  to  the  mortgage  in  foreclosxire 
in  this  proceeding;  that  on  February  9th,  1935,  redemption  ^^s  m^^de 
from  the  Master's  sale  with  the  money  borrowed  on  the  trust  deeds  and 
notes,  executed  and  delivered  by  "^Ibert  Garter  to  Xessler,  to  wh<»  a 
certificate  of  redemption  was  issued,  '^nd  thst  Kessler  assigned  the 
certificate  of  redemption  to  the  Oak  Prrk  Trust  &   Savings  Bank,  as 
Trustee;  that  the  original  bond  issue  of  560,000.00,  t47 ,000.00  of 
suoh  bonds,  due  and  unpaid,  were  deposited  by  the  owners  thereof, 
pursuant  to  a  bondliolders  agreement,  snd  that  Lefkovits  ?.nd  one  other, 
the  owners  of  two  bonds  of  1500.00  each,  refused,  and  still  refuse,  to 
deposit  under  the  bondholders  agreement,  or  to  cooperate  under  such 
agreement;  that  on  February  8th,  1935,  Kessler,  requested  the  Ghlca^ 
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Title  &   Trust  Oompany  to  issue  a  mortgage  guarantee  polioy  in  the 
sum  of  .19, 000,00,  and  thst  said  Ohloafc:;o  Title  &  Trust  Company 
refused  to  Atsue  suoh  policy  unless  and  until  Kesgler  deposited  with 
the  Ohioago  Title  &   Trust  Company  a  sua  of  money  adequate, in  its 
opinion,  to  equal  the  proportionate  share  of  inooae  which  Lefkorits 
and  the  other  bondholder  would  receive  out  of  the  rents,  l8«5uee  tnd 
profits  of  the  premises  which  were  to  be  applied  on  the  deficiency 
decree,  and  that  Kessler  did  deposit  with  the  Ohicago  Title  A  Trust 
Company  the  sum  of  approximately  <j350.00  for  that  purpose;  that 
Lefkovits  has  been  notified  to  apply  for  his  share  of  the  money  so 
deposited  for  his  benefit,  but  thst  he  refused,  ^nd  still  refuses, 
to  do  so;  that  the  premises  are  held  Tof   the  Oak  Park  Trust  A  Savings 
Bank,  aa  trustee,  under  the  trust  hereinbefore  mentioned,  for  the 
benefit  of  the  bondholders,  which  bondholders  have  a  beneficial 
interest  in  certificates  issued  to  them,  corresponding  in  proportion- 
ate value  with  the  amount  of  bonds  formerly  held  by  them  and  secured 
toy  the  trust  deed;  that  petitioners  were  informed  and  believe  thpt 
Lefkovits  w?s  offered  his  share  of  beneficial  interest  in  certificates 
for  his  bonds,  but  that  he  refused  to  accept  suoh  certificates,  and 
that  the  petitioners  stand  ready,  willing  and  able  to  deliver  such 
certificates  to  Lefkovits  upon  his  presentation  of  bonds  and  his 
endorsement  thereon  of  his  acceptance  of  the  certificates  representing 
his  share;  that  on  June  21st,  1935,  on  motion  of  Lefkovits,  an  order 
was  entered  in  the  Superior  Court  of  Cook  County,  vacating  aaA  setting 
aside  the  order  of  November  Slst,  1934,  confirming  the  sale  of  said 
property,  and  that  thereafter  on  August  1st,  1935,  on  motion  of 
Lefkovits,  the  Oak  Park  Trust  &   Savings  Bank  was  appointed  receiver 
for  the  premises,  without  the  court  requiring  the  petitioner  to 
fxirnish  bond;  that  the  period  of  redemption  from  the  sale  aade  of  the 
property  on  September  13th,  1934,  expired  on  December  13th»  1935,  and 
that  thereafter  the  Oak  Park  Trust  &   Savings  Sank,  as  receiver,  filed 
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Its  final  account  r?nd  report  from  the  period  of  the  4»te  of  its 
qualification  on  August  5th,  1935»  to  Ueoember  14th,  1935,  and  prayed 
in  its  petition  th'^t  the  i^coount  be  approved,  and  that  it  be  instruc- 
ted with  reference  to  the  Aistribution  of  the  funds  on  hand,  and  b« 
disohnrgcd  as  receiver,  but  that  the  Superior  Court  refused  to  appro^« 
such  report  and  disoh^^rge  the  reoeintx,  notwithstanding  the  fact  tliat 
no  objections  were  made  to  the  report;  that  on  February  3rd,  1936, 
Lefkovits  filed  a  petition,  praying  that  an  ordsr  be  entered  vacating 
the  sale,  and  that  a  new  sale  be  ordered  by  the  court;  that  on  February 
20th,  1936,  almost  two  years  after  the  approval  of  the  Master's  sale, 
an  order  wrs  entered  in  the  Superior  Oourt  of  Oook  County,  vacating 
the  order  approving  the  sale  of  the  property,  and  ordering  that  a  new 
sale  be  had  of  the  premises  in  accordance  with  the  statute,  and  that 
ten  days'  notice  of  the  time  and  place  of  the  holding  of  the  8?le  be 
given  to  all  of  the  bondholders,  snd  to  all  parties  in  interest;  th?t 
the  oourt  did  not  require  Lefkovits  to  furnish  a  bond  to  insure 
that  a  bid  greater  than  the  amount  bid  at  the  first  sale  would  be  forth- 
coming, or  that  the  Master's  fees  ?nd  other  incidental  expenses  would 
be  paid.   It  is  alleged  in  this  petition  thst  neither  the  Oak  Psrk 
Trust  &   Savings  bank,  as  trustee  nor  in  any  other  capacity,  Albert  H. 
Harms,  the  purchaser  of  the  sale,  nor  any  of  the  other  parties  in 
interest,  were  given  any  notice  of  any  of  the  last  mentioned  proceeding^ 
nor  was  notice  served  on  the  Chicago  Title  &  Trust  Company,  ss  trustee, 
nor  upon  the  owner  of  the  reorganization  mortgage  above  mentioned  in 
the  sum  of  i^9,000,00,  nor  upon  the  attorneys  representing  the  plaintiff 
in  the  foreclosure  proceeding.   It  also  is  alleged  that  on  April  32nd, 
1936,  the  3emi->innual  iratallment  of  interest  on  the  19,000.00  note 
above  referred  to,  becomes  due  and  pfiyable,  and  that  the  Oak  Park  Trust 
4  Savings  Bank,  as  receiver,  is  still  collecting  rents  from  the 
premises.   In  this  petition,  it  is  charged  that  at  the  time  the  order 
vacating  the  order  of  sale  w^s  entered  by  the  Suoerior  Court  of  Cook 
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Oounty,  that  the  ooiart  had  lost  jurisdiction  of  the  subject  MttteTf 

and  w'lS  without  povjer  to  enter  such  order.   The  petition  alleges  that 

all  orders  of  the  Superior  Court  subsequent  to  December  17th,  1334, 

except  those  pertaining  to  receivership  prior  to  Beptemher  14th, 

1935,  were  null  and  void,  and  the  petition  prays  that  such  orders  be 

so  decreed,  that  the  court  determine  the  persons  entitled  to  the  sxims 

in  the  fund,  that  the  receiver  be  ordered  to  distribute  the  fxind 

accordingly,  and  thereafter,  that  the  receiver  be  discharged,  and 

the  costs  of  the  proceedings  be  taxed  against  the  respondent.   The 

order  vacating  the  order  confirming  the  report  of  sale  is  os  followa: 

"On  motion  of  'Aiilliam  Feldman,  solicitor  for  S^mwal 
Lefkovits,  one  of  the  defendants  and  oetitioner  herein,  due 
notice  of  the  petition  of  flsmucl  Lefkovits  filed  June  4,  1935, 
having  been  aerved  on  all  parties  in  interest  -nd  the  court 
having  re?=id  the  petition  and  having  heard  evidence  in  support 
t^^ereof  and  arguments  of  respective  counsel  and  it  apoe-ring 
to  the  court  that  when  the  order  to  approve  the  Master's  Report 
of  Sale  and  Distribution  w^s  first  presented,  the  court  refused 
to  sign  it  and  after  certain  changes  rere  m^-de  in  the  order  ?nd 
it  wr-g  represented  to  the  court  by  the  counsel  presenting  the 
order  th«t  all  non-depositing  bondholders  had  notice,  the  court 
then  signed  the  order  ^tnd  it  now  appe-ring  th?<t  the  non-depositors 
did  not  have  notice  and  the  court  now  being  fully  o.  Ivised  in  the 
premises  doth  order  thpt  the  order  heretofore  entered  on  November 
21,  1934,  confirming  said  sale  be  and  the  s?me  is  hereby  vacated 
and  set  aside  and  held  for  naught." 

The  order  dismissing  the  petition  and  from  which  this  appeal 

is  being  prosecuted  was  entered  on  the  motion  of  Lefkovits,  which 

motion  admits  the  facta  well  pleaded  in  the  petition.   It  is  to  be 

noted  that  in  its  order  of  reference  to  the  Master  in  the  decree  of 

s?;le,  the  court  directed  that  all  non-depositing  bondholders  be  notified 

of  the  proposed  sale,  and  as  shown  by  the  court's  order  in  v- eating 

the  decree  of  s?!le,  it  is  made  upon  the  ground  that  Lefkovits  -^s   not 

80  notified  that  the  court  set  aside  the  ssle,   Lefkovits  was  served 

with  summons  and  defaulted.   In  the  foreclosure  proceeding,  service 

was  had  upon  unknown  owners  by  publication.   Under  the  circumst-nces, 

this  cotild  have  no  possible  application  to  Lefkovits.   He  r-  s  fxilly 

apprized  of  the  proceeding  by  the  summons  served  upon  hiay  but  he 

apparently  did  not  choose  to  appe  r  in  court  and  present  any  clsj 
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that  he  might  have  had#  He  oould  hare  preserved  his  rights  by 

appearing  in  the  onse  and  if  he  was  not  8<^tisfied  with  the  order 

approving  the  sole,  he  oould  and  should  have  appealed  therefrom* 

In  Madison  &  Kedzie  State  Bant  v.  The  v-iJcero-Chicago 

OorruRo.ting  Oo^„.  351  111.  180,  the  Supreme  Court  said: 

"This  court  has  many  times  held,  and  it  is  not  questioned 
in  this  cnse,  that  an  order  confirming  or  setting  aside  a  sale, 
either  in  a  foreclosure  proceeding  or  in  «  proceeding  for  par- 
tition, is  a  final  and  appealable  order,  ♦  •  •  Those  decretal 
orders  were  under  the  control  of  the  court  during  the  term  at 
which  they  were  entered,  and  might  h-^ve  been  modified,  set  mA&de 
or  vacated  during  the  term  they  were  entered,  or  subseouently , 
upon  motion  made  during  the  term  and  continued  to  a  subseouent 
term.   After  the  term  expired  the  court  w-^b   without  power  to 
change  or  modify  the  orders  except  as  to  matters  of  form  or 
mere  clerical  errors  or  misprisions  of  the  clerk,  ind  the  court 
was  without  power  to  set  sside^  raoate  or  annul  the  orlers,  as 
they  were  final  and  appealable  orders." 

See  also  Levy  v.  Broadway-Carmen  Building  Corp. »  366  111,  279,  and 
Straus  v,  Anderson.  Mo.  33589  in  the  Supreme  Court,  not  yet  published. 

We  are  of  the  opinion  that  the  court  w-s  without  jurisdiction 
to  vacate  the  order  confirming  the  sale  of  the  property  involved.   It 
is,  therefore,  ordered  that  the  order  of  the  Superior  Court  of  Cook 
County  of  June  Slat,  1935,  vacating  the  order  approving  the  sale,  be 
voated,  and  that  the  petition  on  which  such  order  w-^s  entered  be 
dismissed;  also,  that  the  order  of  May  21st,  1936,  dismissing  the  peti- 
tion of  the  Oak  Park  Trust  &   Savings  Bank,  et  al.,  be  reversed  and  the 
cause  remanded  for  a  hearing  on  such  petition  as  to  the  other  matters 
therein  set  forth,  including  an  accounting  by  the  receiver  now  in 
control  of  the  property,  and  that  the  court  enter  such  orders  3  8 
equity  may  require,  to  the  end  that  the  whole  matter  in  issue  be 
disposed  of» 

REVERSED  AKD  RJSMAMOED  WITH  OIRECTIOHS. 

DENIS  E,  SULLIVAN,  P.J,  AND  HEBKL,  J,  CONOUA. 
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Louias  iJuriLBTsr, 

Appellant , 


WZU.X'\M  (2.  GOOK,  •%   al.,  Dofendi 
b«low. 


'^rns  OOCK  ac»POR^  :'IGN,  a   oorporatlon, 

App,xi...         -     i291I.A.  6ir 

IIR.   yV^TKJE  HALL  DSLIVSRED  TRB  OnKim  OF  THE  OOUPT. 

Plaintiff  brought  this  aotion  a^iast  ..llllaB  C.   Oook,   th« 
Gocflc  Oorporatlon  end  oertain  otiier  pera«B.s,  «pc«  a  oh-irg*  of  fruud 
and  deoeit.     The  oharga  la  that  the  dofendonta,  by  falsa  and  fraudolant 
rapraaantationa,   on  or  about  Deoambar  &4,  1930,   obtained  u  lo&n  fraa 
plaintiff  of  the  suk  of  ^HOyOOO.OO.     Upon  &  trial  of  the  oauae  in  tl» 
Superior  Court  of  Oooik  i^ounty  before  the  oourt  and  a   jury,     the  eourt 
direeted  the  jury  to  find  for  defendant,   the  Gook  Gorpor  tion.       as 
to  the  other  defendants,  the  jury  disagreed  and  mva  diaoh^.rged.     The 
oauae  is  here  oon  plaintiff's  appeal  froa  a  jnipuKt  against  her  for 
oosts  of  suit. 

It  is  olalmsd  by  plaintiff  that  in  the  month  of  Deeember, 
1930,  th9  defendant  Gook  was  a  Mnber  of  a  ayndioote,  eenyvsed  of 
i^llllaa  C.  Oook,  Moe  a.  Isoaes,  Henry    ..  Angstaa,   Oharftes  H.  lib  tad. 
Q.  ]<,  Lyman,  and  the  objeot  and  purpose  of  the  syndieats  was  to  obtain 
eentrol  of  the  Pettibone^^ulliken  Oonpany  of  Chloago,  and  possibly  t« 
bring  about  a  eonsolidatifm  betwe«i  that  ocnpaay  <  nd  the  Gorey  Jteel 
Gompany  (ind  other  oonpanies}  that  Gook  ess  a  senior  rloe  president 
of  the  Central  Trust  Oonpony  of  Chloago,  and  a  director  of  ihm 
Pet tlbcne«Uul liken  Oenpaays   ^uit  Isaaos  for  a  VMiber  of  years  had  beaa 
a  finanoial  promoter,   and  had  beM  aetlTs  in  the  reorganisatioa  of  the 
Pettibone-Mulliken  Ccapany  in  1928,  and  had  beecne  a  large  atoakholder 
in  that  oos^pany  and  had  taken  uotiTe  interest  in  its  affaires   that 
£ib  had  been  president  nnd  dirootor  of  the  PettiboasHfiillikain  Oo^aJiy 
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slnoe  19^8;  thnt  Angaten  wni  president  of  the  Oorey  Steel  Ooapuxf, 
and  had  been  a  director  of  the  Pettibone-Uulliken  Ooapany.  Ljmui, 
plaintiff's  8on-in-law»  was  vioe  president  of  the  Pettibone-Mulliken 
Oompany,  and  had  become  a  director  on  January  2,   1931 •   In  the 
complaint  filed,  it  is  alleged  that  the  business  of  the  ooffloany  had 
been  steadily  declining,  and  had  showed  a  large  loss  at  the  close  of 
the  fiscal  year,  October  31,  1930,  and  th-^t  this  loss  was  accentuated 
during  the  following  months  of  liovember  and  December.   It  is  alleged 
that  the  common  stock  of  the  company  was  listed  on  the  Ohicago  Curb 
Exchange,  but  that  there  were  no  sales  of  suoh  stock  from  the  last  of 
August,  1930,  to  December  37,  1930,  and  that  on  the  last  atntionsd  date, 
a  sale  was  made  of  a  portion  of  suoh  stock  at  a  price  of  S'-S/S  per 
share;  also,  that  there  were  no  sales  on  the  curb  exchange  for  more 
than  |4«00  per  share,  and  th<^t  all  but  one  or  two  sales  were  made  for 
less,  and  that  after  April,  1931,  there  were  no  further  sales  during 
that  year*   It  is  also  charged  that  for  about  six  weeks  prior  to 
December  let,  1930,  Oook  and  the  other  syndicate  members  had  been 
endeavoring  to  sell  the  common  stook  of  the  Petti bone-Mull iken  Company, 
but  had  been  unable  to  do  so,  and  that  Lyman  had  gone  to  Mew  Tork 
about  the  first  of  November  of  that  year,  on  behalf  and  at  the  expense 
of  the  aytodioate,  and  remained  there  until  December  21st,  1930, 
endeavoring  to  aell  the  stock;  thpt  he  hsd  offered  it  at  tlO.OO  per 
share,  and  later  to  certain  individuals  at  a  lower  price,  but  was 
unable  to  sell  any  of  the  said  stock;  that  Eib  and  Isaaos  had  also 
made  one  or  more  trips  to  Mew  York  for  the  same  purpose,  but  that  they 
were  unable  to  make  any  sales;  that  a  few  days  prior  to  December  31, 
1930,  the  syndicate  purchased  approximately  15,000  shares  of  the  coason 
stock  of  the  Pettibone-Mulliken  Company  for  an  average  price  of  approx- 
imately ^3*79  per  share,  and  that  just  prior  to  December  21,  1930, 
IssAOs  and  Lyman,  having  failed  to  sell  any  of  the  stook,  attempted 
to  borrow  money  for  the  syndicate's  use,  but  were  unable  to  do  so; 
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that  laaaoa  aaoertalned  that  Lyman* a  mother-ln-Iaw»  ttaa  plaintiff 
here,  had  teoently  been  left  a  little  more  than  ^40,000.00  upon  the 
de?th  of  her  husband,  who  had  been  employed  by  the  Baltimore  A  Ohio 
flailroad,  nnd  began  to  soheme  to  take  posaession  of  this  money  and 
formed  a  plan  to  defraud  the  plaintiff;  that  by  falae  ropreaentationa 
aa  to  hia  purpose,  he  pereuaded  lyman'a  wife,  the  plaintiff  a 
daughter,  to  invite  her  mother  to  New  York  from  her  home  in  B?»ltimore, 
snd  that  on  December  21,  1930,  plaintiff  went  to  Mew  Tork  and  there 
met  Isaacs;  th't  Isaacs,  with  intent  to  deceive  plaintiff,  malioiovisly, 
falsely  and  fraudulently,  stated  to  her  th?t  the  oomnany  was  in  good 
financial  condition,  that  the  syndicate  desired  to  obtain  control  of 
this  company  and  to  effect  a  consolid^'tion  with  the  Oorey  Steel 
Company  and  other  companies,  and  asked  plaintiff  for  a  loan  of 
^?:40,000.00  to  the  syndicate  for  th3t  purpose;  th^t  Isaacs  represented 
to  plaintiff  that  the  members  of  the  ayndioate  were  men  of  large 
financial  means,  and  stated  that  every  member  would  stand  behind  the 
loan  personally,  and  in  addition,  she  would  receive  collateral  of  equal 
value  to  the  loan  as  further  security,  and  that  the  syndicate  would  pay 
her  five  and  one-half  percent  per  annum,  th?t  the  syndicate  would 
repay  by  a  short  date,  not  to  exceed  thirty  dsys,  together  with  a  bonaa 
of  :!^5, 000,00;  that  the  plaintiff,  relying  upon  such  promise,  obtained 
a  check  for  $40,000,00  from  the  Baltimore  &   caiio  Railroad,  and, 
together  with  Isaaos,  went  to  the  office  of  Oook  at  the  Central  Trust 
Company  of  Chicago,  and  in  the  presaBoe  of  Cook,  Isaaos  maliciously 
made  false  and  fraudtalent  statements  as  to  the  financial  standing  of 
the  company,  and  th^t  Cook  knew  th?t  the  represent  tiona  as  to  the 
standing  of  the  company  were  false;  th^t  the  defendant  offered  to 
plaintiff  4,000  shares  of  the  common  stock  of  the  Pettibone-kulliken 
Company  as  collateral  for  the  loan  made  to  the  syndicate,  and  then 
and  there  fraudulently  stated  that  the  stock  s^na   of  the  v*jlue  of 
$40,000.00,  although  he.  Cook,  knew  at  the  tine  that  this  statement 
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W08  untnue;  that  at  the  tlm«  plaintiff  delivered  the  oheok  to  Oook^ 
both  Cook  and  Isaaoa  stated  to  plaintiff  thnt  she  w^s  to  hold  the 
stock  Bs  collateral  security  for  the  loan  to  them*  and  tb'^t  upon  repay- 
ment of  the  loan  within  thtlrty  days,  she  should  return  the  stock  to 
Oook  and  Isaacs,  and  th?t  the  stock  ^'^s  not  to  be  placed  in  her  aaae, 
but  was  to  be  held  so  as  to  reserve  the  voting  power  in  the  syndicate; 
that  relying  upon  the  represent -^t ions  made  by  Oook  ^nd  Isaacs,  the 
endorsed  the  check  to  the  order  of  Oook,  and  g?ve  it  to  him  as  treasurez 
of  the  syndicate  only  as  a  loan,  and  th^t  thereafter  Cook  procured  for 
her  a  safety  deposit  box  in  the  vault  of  the  Central  Trust  Company, 
where  plaintiff  placed  the  stock  for  9?^fe  keeping.   It  is  further 
alleged  that  immediately  thereafter,  Oook  cashed  the  check  ?nd 
appropriated  i;20, 000,00  of  the  proceeds  thereof  to  his  own  use,  and 
apx>lied  the  balance  toward  the  payment  of  notes  in  the  principal  sub 
of  $10,000,00  each  of  Angst en  and  Eib,  payable  to  the  Central  Trust 
Company.   She  alleges  that  thereafter,  for  the  purpose  of  placating 
plaintiff,  and  to  keep  her  in  ignorance  of  the  fraud  as  long  as  possible, 
defendant  purchased  certain  preferred  stock  of  the  Pet tibone-Mul liken 
Company  at  a  low  price,  and  induced  the  bor^rd  of  directors  of  the 
company  to  retire  it  at  a  profit  of  ! 3, 500.00,  which  they  paid  plaintiff 
on  account  of  the  bonus  so  promised  her.   In  her  declaration,  plaintiff 
tenders  back  the  stock* 

It  is  the  Contention  of  defendant  Cook  that  the  plaintiff 
purchased  the  stock,  and  that  the  money  received  by  him  wss  in  no 
sense  a  loan. 

Cook  vas  called  by  plrlntiff  as  a  witness  under  Section  50 
of  the  Practice  Act,  and  testified  th'it  he  was  a  banker,  had  been 
connected  with  various  bpnks,  and  that  at  the  time  of  the  transaction 
in  question,  he  w?i8  vice  president  of  the  Central  Trust  Company  of 
Chicago;  that  he  was  a  director  of  the  Fettibone-  Mulliken  Company, 
Corey  Steel  Comnany,  Northern  Illinois  ^oal  Company  and  the  Cook 
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Corporation,  sumd  thnt  h«  «••«  at  the  time  of  testifying,  president 
of  The  Cook  Corpor:»tion,  in  whloh  there  are  no  stookholderi  outside 
of  hia  family;  th?it  is^ib  t??b  president  and  director  of  the  Pettiboiw- 
Mulliken  Company,  and  Angsten  a  director*  He  fxirther  testified  thnt 
he  had  known  Moe  Isaaoa  for  ten  ye^'rs,  and  that  Isaacs  was  very  sub<- 
stantially  interested  in  the  Pettibone-iiulliken  Company;  that  he  had 
agreed  with  Angsten,  £ib  -^nd  Isaacs  to  put  up  some  money  to  assiit 
them  in  purchasing  1^60, 000,00  worth  of  stock  of  the  Fettibone-Mulliken 
Company  for  resale;  th-^t  Isaacs  claimed  he  knew  where  he  could  buy  a 
block  of  stock  in  this  co«pany,  th^t  he  wanted  to  get  control  of  it, 
if  possible,  and  ranted  to  know  if  thi  witness  would  assist  hia  in 
purchasing,  not  to  exceed  #60,000,00  worth  of  such  stock;  that  Isaaoa 
stated  that  he  knew  where  he  could  buy  the  stock  and  where  he  could 
sell  it,  and  that  the  witness  w?3  to  get  one  Quarter  of  the  profit, 
and  that  Lyman  was  not  a  part  of  the  syndicate;  that  Angsten  put  up 
17,000,00  in  cash  and  that  the  witness  discounted  his,  Angsten' s, 
note  for  $10,000,00  with  stock  of  the  corporation  as  collateral  with 
the  Central  Trust  Company;  that  Eib  put  up  110,000,00  in  caah  which 
was  obtained  upon  a  note  for  li>10, 000,00,  which  note  w^s  deposited  with 
the  bank  as  collateral  for  the  IJlO, 000,00,  The  witness  atsted  that 
he  put  up  $30,000,00,  which  ]»•  procured  from  The  Cook  Oorpor?tion, 
He  stated  thpt  Mrs,  Dudley  came  to  the  bank  at  208  South  La  Salle 
Street,  Chicago,  and  g-ve  the  witness  ^  check  from  the  ^Itimore  A 
Ohio  Railroad  for  $40,000, 00^  aad  that  he  used  the  proceeds  to  pay 
Eib's  note  for  110,000,00  and  Angsten* s  note  for  -10,000,00,  and  in 
addition,  took  130,000,00  which  he,  the  witness,  had  advajaced,  and 
which  ^^20,000,00  he  turned  over  to  The  Cook  Corporation,  from  Fhich 
he  had  borrowed  the  money,  and  that  he  turned  over  to  Mrs,  Dudley 
4,000  shrrea  of  stock. 

Plaintiff  testified  that  she  resided  in  Baltimore,  Maryland* 
that  in  December,  1930,  she  met  one  Moe  A.  Isaacs  at  the  Cooaodore 
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Hotel  in  New  ^oxk,  at  whioh  meeting  her  daughter  and  her  husband, 
one  U.  ^^.  Lyman,  were  present;  that  in  the  pretence  of  her  dau^ter 
and  son-in-law,  Isa<'08  st  ted  to  the  plaintiff,  in  suhatonoe,  that  he 
desired  to  borrow  money,  and  that  there  wne  a  syndicate  of  responsible 
men,  conBlsting  of  *^»   0.  Ooolc,  one  of  the  defendants  nee,  whom 
Issaos  stated,  was  the  vioe  president  of  the  Central  Trust  Company, 
One  Angsten,  vioe  president  of  the  Corey  Steel  Company,  and  one  Mr. 
£ib,  president  of  the  Petlibone-Mulliken  Company,  who  were  interested 
in  the  proposed  loan;  th  t  Isaacs  st-^ted  to  her  at  this  time  th»t  if 
she  would  make  the  loan,  the  persons  mentioned  would  st«nd  b>>0k  of 
plaintiff,  and  that  Isaacs  promised  her  that  these  gentleaien  would 
be  responsible  for  the  loan,  should  she  make  it;  th^t  "they"  would 
want  the  money  for  about  thirty  to  sixty  days,  and  that  plaintiff 
would  be  paid  five  and  one-half  per  cent  interest  on  such  loan, 
together  with  a  bonus  of  from  S5, 000.00  to  $7,500,00,   This  witness 
stated  that  thereafter  she  came  from  Baltimore  to  Chicago  with  a 
check  for  $40,000*00,  and  at  Chicago  she  was  met  by  her  daughter  and 
her  daughter's  husband;  that  together  with  Lyman,  her  son-in-law, 
she  went  to  Isaac's  office,  and  that  from  Isaac's  office  they  pro- 
ceeded to  the  office  of  defendant  Cook;  that  she  turned  the  check 
over  to  Cook,  and  that  "they**  said  she  would  get  4,000  shares  of 
Pettibone-Mvilliken  stock,  which  -as  very  good,  and  th=t  when  the 
$40,000.00  wss  returned  to  the  witness,  she  should  return  the  stock 
to  "them",  and  that  this  whole  conversation  took  place  in  the  presence 
of  defendant  Coot.  This  witness  further  testified  that  at  this  time 
she  told  Cook  that  it  wns  all  the  money  she  had,  and  that  "they" 
said  the  oommcn  stock  of  the  Pettibone-Mulliken  Oompsiny  was  well 
worth  140,000.00,  and  that  at  this  conversation,  Isaacs  stated  to  her 
th'=!t  the  stock  ras  then  selling  at  110.00  a  sh-'re  on  the  market; 
th'it  "they"  did  not  give  the  witness  a  note  or  memorandum,  and  that 
she  did  not  ask  for  it,  inasmuch  as  she  had  never  had  any  dealings 
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In  flnanolal  matters*  or  i^iisiness  experience;  th<^t  upon  the  auggeition 
of  Oook,  she  got  a  safety  deposit  box  to  put  the  stook  In,  sf  that 
the  stook  would  be  available  In  ease  "they"  should  need  it,  and  that 
the  box  should  be  in  the  joint  name  of  her  daughter  and  herself ,  and 
that  this  was  done;  that  there  was  quite  an  argument  as  to  who  should 
pay  for  the  box,  and  that  eventually,  her  son-in-law  paid  for  It* 
She  testified  that  there^^fter  Isaacs  told  her  that  "they"  wanted  to 
use  the  stock  for  collateral  in  the  reorganization  of  the  Pettlbone- 
Uulllken  Company,  and  that  the  witness  still  had  the  4,000  shares  of 
stook*   She  stated  jbihat  she  had  frequently  told  Isaacs  that  she 
desired  to  talk  to  Oook  about  the  matter,  but  that  Isaacs  told  her 
not  to  do  so  because  it  would  complicate  matters,  and  that  he,  Isaacs, 
would  straighten  it  out  and  the  witness  would  bo  allrlght,  and  that 
because  of  Isaao^'s  statement  in  this  regard,  she  did  not  consult 
further  with  Cook.   She  stated  that  she  received  ^iZjSOO.iX  on  aocoxint 
of  the  bonus  right  after  the  loan,  from  Isaaos,  and  th'it  Is&aos 
promised  her  that  the  bslanoe  would  be  paid,  but  that  he  kept  putting 
her  off;  that  she  was  paid  interest  by  Isaacs  on  the  .-40,000.00  up 
to  May  Ist,  1933,  when  certain  notes  were  given  to  her  by  parties 
other  than  Cook,  and  that  Interest  was  figured  on  |40,000;  that  since 
May  1st,  1933,  Mr.  Elb  had  been  paying  Interest  on  his  note,  that 
Mr.  Angsten  had  paid  her  #3,500,00  after  he  went  into  bankruptcy, 
and  that  her  son-in-law  has  been  paying  her  five  and  one  half  per  cent, 
on  his  note*  On  cross-examination,  she  stated  th?t  as  she  was  about 
to  go  downstairs  to  the  safety  deposit  box,  Oook  told  her  to  be  sure 
and  return  the  stock  when  the  s^40, 000*00  was  paid;  th?.t  the  time  of 
the  conversation  was  about  11  o*clook  on  the  moaaing  of  December  24th, 
1930;  that  she  had  made  no  demand  on  Cook  for  interest  or  principal, 
and  that  she  had  no  fxirther  dealings  with  Cook  because  she  ires  not 
supposed  to  do  so;  th  t  about  two  or  three  months  after  she  had  i»de 
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the  loan,  and  she  had  not  received  any  Interest  thereon,  ah*  aad*  a 

deoiand  upon  Isaacs,  and  thnt  thereafter  Lyman,  Angsten,  Eib  and 

leaaos  began  to  pay  her  interest,  and  th^t  they  continued  to  pay 

interest  until  May,  1933;  that  she  had  Isaacs*  note,  £ib<s  note  and 

Lyman's  note,  and  that  the  only  reason  she  did  not  see  Mr.  Cook 

further  about  the  matter,  was  because  she  was  told  not  to  by  the  other 

parties* 

Over  defendant's  objection,  the  following  doouoent  waa 

received  in  evidence,  and  submitted  to  the  jxiry; 

"State  of  Illinois  )  g. 
County  of  Oook    )    * 

The  undersigned  does  hereby  sttte  th^t  he  was  a  member  of 
a  syndicate  coroDOsed  of  William  C,  *^ook,  Oh^'rles  H.  Eib,  Henry 
W«  Angaten  and  Geotge  R,  Lyman,  all  of  whioago,  Illinois,  begin- 
ning in  the  year  1930  and  thereafter.  Said  syndicate  w^as  formed 
for  the  purpose  of  securing  Common  capital  stock  of  P'^ttibone- 
Mulliken  Company,  a  Delaware  corporation,  with  orincipal  offices 
In  the  City  of  Chicago. 

In  the  months  of  November  and  December,  1930,  the  said 
lyflian  waat  to  New  York  as  a  representative  of  said  syndicate  to 
raise  funds  for  said  syndicate  by  the  sale  of  Pettibone-iiulliken 
Common  Stock;  th?t  about  the  middle  of  December,  1930,  the 
undersigned  joined  said  Lyman  in  New  York  City,   The  said  Lyman 
was  not  successful  in  raising  funds  and  the  s«id  Lyman  then 
suggested  the  possibility  of  including  Mrs,  Louise  Dudley  of 
Baltimore,  iiiaryland  to  loan  money  to  the  syndicate,  and  that 
thereupon  the  said  Lyman  telephoned  Mrs.  Dudley  and  asked  her  to 
meet  Lyman  and  the  undersigned  in  Her   York  City,  which  Mrs.  Dudley 
did.  After  the  said  Lyman  had  acquainted  Mrs.  Dudley  with  the 
situation,  Mrs.  Dudley  agreed  to  loan  the  sum  of  Forty  Thousand 
Dollars  (140,000)  to  the  syndicate  upon  tne  understanding  that 
she  would  be  protected  and  would  be  repaid  Tilth  interest  at  the 
rate  of  five  and  one-half  per  cent  (5-i/3?b)  per  annu«,  together 
with  a  premium  to  be  decided  upon.   There-^fter  the  undersigned 
and  the  said  Lyman  returned  to  Chicago,  arriving  on  the  morning 
of  December  23,  1930;  th-t  iinmedir^tely  upon  such  arrival,  the 
xmdersigned  and  Lyman  informed  the  said  £ib  and  Angaten  of  urs. 
Dudley's  willingness  to  make  a  loan* 

On  the  following  day,  December  34,  1930,  Mrs.  Dudley 
arrived  in  Chicago  from  Baltimore,  «nd  i:nmedi?.tely  in  oo^oany 
with  the  undersigned  and  the  said  Lyman  v-ent  to  Mr,  Cook's 
office  in  the  Central  Trust  Company,  where  Mrs,  Dudley  delivered 
to  the  said  Cook  e  check  from  the  Baltimore  &   Ohio  Aailroad 
Relief  Fund  for  ^ortji  Thousand  ($40,000)  payable  to  her  and  by 
her  endorsed  as  a  loan  to  ^aid  syndicate,  upon  the  terms  herein- 
before mentioned;  and  th?t  thereupon  the  said  Cook  delivered 
certificates  representing  four  thousand  (4,000)  shares  of  Coaaon 
capital  sbtkk  of  Fettibone-Mulllken  Comoany  to  Mrs.  Dudley  as 
collateral  for  said  loan. 

Subsequent  to  the  -foresaid,  the  undersigned  uaid  to 
Mrs.  Dudley  the  svim  of  Twenty-five  Hundred  Doliaxa  (13500.00) 
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on  acoount  of  said  loan.   Subsequent  to  Mrs.  i>udle]rta  loan  to 
the  syndicate,  the  s'^ld  Cook  withdrew  from  the  ayndioate  and 
the  aaid  tib,  Lyman,  imgsten  and  the  undersiKned  ggreed  to  pay 
the  interest  due  Mrs,  Dudley  on  said  loan;  and  that  the  under- 
signed has  paid  his  shrre  of  interest  from  tiae  to  time  to  d<>te 
and  has  delivered  his  note  to  Mrs.  i^dley,  at  set  forth  in  aa 
agreoment  signed  by  her  this  day. 
Dated  as  of  May  1,  1933. 

(Signed)  M.  A.  Isa&oa 

V^'itnesses  to  signature  of  M.  A,  Isaacs : 
(signed)  Leon  R.  Gross 

Meyer  B,  jeisaman" 

There  was  received  in  evidence  a  statement  signed  by  plain- 
toff  to  the  effect  thf^t  in  consideration  of  the  receipt  of  Isa-^os's 
note  for  i^l3,500.00  dated  May  1,  1933,  payable  one  year  after  dste, 
she  would  institute  no  legal  proceedings  against  Isaacs ;  also,  the 
following  document: 

"This  agreement,  made  and  entered  into  this  tenth  d^y  of 
September,  1933,  by  and  between  Louise  Dudley  of  the  City  of 
Baltimore,  Oounty  of  Baltimore,  St- te  of  Maryland,  hereinafter 
known  as  party  of  first  part,  and  G,  A,    Lyman  of  the  City  of 
Chicago,  County  of  Cook,  State  of  Illinois,  he  einafter  known 
as  party  of  second  part: 

Witnesseth  That 

Whereas:   Party  of  first  part  did  make  and  invest  in  a 
syndicate  composed  of  ii.  ^,   Isaacs,  C,  H.  Eib,  H.  W,  Angsten 
and  G.  R,  Lyman,  within  the  month  of  December,  1930,  Forty 
Thousand  Dollars  (H0,000.00)  receipt  whereof  is  hereby  acknowl- 
edged by  syndicate;  to  assist  syndicate  in  acquiring  certain 
securities  of  Pettibone-iiulliken  Company  and  as  security  party 
of  first  part  was  given  four  thous-^nd  shares  (4,000)  Common  stock 
of  Pettibone-Mulliken  Company,   The  investment  being  guaranteed 
by  four  syndicate  members,  liability  of  e^ch  limited  to  Ten 
Thousand  Dollars  (110,000.00).   3? id  investment  w:=s  made  on  the 
recommendation  of  Si.  ^,  Isaacs  and  G,  ^^,  Lyman  with  the  under- 
standing, knowledge  and  consent  of  other  syndicate  members: 

./hereaa:  M,  A.  Isaacs,  C,  h,  aib,  H.  .,  ^^sten  and  G,  R, 
Lyman,  of  aaid  syndicate,  are  desirous  to  protect  ?nd  reimburse 
party  of  first  part  -nd  each  have  agreed  and  will  enter  into 
iike  agreement  with  party  of  first  part; 

Now  Therefore:   In  consideration  of  the  premises  and  of 
the  promises  and  agreements  of  all  parties  hereto,  as  hereinafter 
set  forth,  it  mutua.lly  is  agreed  by  and  between  said  parties  as 
follows: 

No.  I.   Party  of  second  part  will  give  and  assign  to  party 
of  first  part.  First  Mortgage  Bonds  due  1943  of  ^ettibone-ltulliksn 
Company,  a  oorpor  tion  of  the  St'^te  of  Delaware,  having  its 
principal  office  at  4710   est  Division  Street,  City  of  Chicago, 
County  of  Cook,  3tate  of  Iliinois,  in  the  amount  of  Ten  Thousand 
Dollars  (10,000,00)  face  value  of  bonds. 

Ho.  2,      In  the  event  Pettibone-Mulliken  Company  is  reorgaik- 
leed,  refinanced  or  its  capital  structure  revised  or  changed 
reouiring  an  exchange  of  securities  including  P irst  Mortgage 
Bonds,  party  of  first  part  will  comply  with  such  reauest  for 
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exchange  and  accept  euoh  securities  as  will  be  exchanged  for  said 
First  Mortgage  Bonds, 

No.  3,   PTty  of  second  part  hereby  binds  and  pledges 
himself  to  give  party  of  first  p=rt  in  cash  United  3t»tes 
Currency  Uold  Stand  rd,  an  amount  sufficient  to  make  up  the 
difference  between  the  liquidated  values  of  said  securities  nnd 
Ten  Thousand  Dollars  (i>10, 000,00)  provided,  hor-ever,  th?t 
liquidated  value  of  s^id  securities  is  less  than  Ten  Thousand 
Dollars  ($10,000,00), 

No.  4,   i'arty  of  fir  at  part  does  hereby  a^ree  in  case 
liquidated  value  of  said  securities  is  in  excess  of  Ten  Thousand 
Dollars  (:#10, 000,00)  to  pay  to  party  of  second  pert  the  sua  of 
monies  received  in  excess  of  said  Ten  Thoxisand  Dollars  (^10,000,73), 

No,  5,   It  is  mutuelly  understood  and  agreed  by  all  parties 
hereto  th  t  party  of  first  part  shall  not  liquidate  said  secur- 
ities until  three  months  after  date  first  above  written. 

No.  6,   Party  of  first  part  hereby  agrees  th-t  any  interest 
which  may  be  due  or  become  due  and  paid  on  said  securities  that 
such  interest  will  be  credited  to  interest  as  provided  for  in 
Paragraph  No,  7, 

No,  7,   Party  of  second  part  does  agree  to  pay  to  party 
of  first  p«»rt,  interest  at  the  rate  of  Five  and  One-half  per 
centum  per  annum  on  len  Thousand  Dollars  (^10,000,00)  payable 
on  or  before  the  Tenth  day  of  each  calendar  month  beginning  with 
month  of  October,  1932,  and  continuing  thereafter  until  liquida- 
tion of  seourities  as  provided  for  in  paragraphs  Nos,  3,  4  snd  5, 

This  agreement  shsll  enure  to  and  be  binding  upon  heirs, 
executors  and  administrators  of  party  of  second  part. 

In  iVitness  Vihereof,  the  parties  hereto  have  duly  executed 
this  agreement  the  day  and  ye??r  first  above  written, 

Louise  Dudley, 

Party  of  First  PTt. 

0.  R.  Lyman, 

Party  of  Second  Part, 

On  this  17th  day  of  Sept,  1932,  before  me,  a  Notary  Public 
in  and  for  the  County  of  Cook,  State  of  Illinois,  apceared  Louise 
Dudley  to  me  personally  known  to  be  the  same  person  whose  name 
is  subscribed  in  the  foregoing  instriiment,  and  acknowledged  th=t 
she  executed  said  instrument  =^3  her  free  and  volunt  ry  tct  and 
for  the  uses  and  purposes  therein  expressed. 

Witness  my  hand  and  seal  the  day  and  ye-^^^r  last  above  given* 

William  J.  Hopkins, 
Notary  Public," 

E.  T.  Lindgren,  a  witness  for  plaintiff,  testified  that  at 

the  time  of  the  trial,  he  was  assistant  secretary  of  the  Chicago  Curb 

Exchange,  and  had  ^   record  of  8i?les  of  stock  made  throu^  suoh  exchan^; 

that  from  August  to  December,  1930,  there  were  no  sales  of  Pettibone- 

Miaiiken  Company  common  stock;  th  t  in  December  of  that  ye^r,  there 

rere  4,150  shares  traded,  -  4  was  high  and  2-5/8/  in  t  in  January, 
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1931,  there  were  450  sh-^res  traded,  -  3-7/8  was  high  and  3-1/2  wai 

high  and  low 
low,  and  that  he  meant/in  dollars.   On  oross-exaiBinatlon,  he  stated 

that  in  Auguat,  1933,  there  were  183  shares  traded,-  5-1/4  was  high 

and  5  was  low,  and  in  July  of  that  year,  1350  shares  were  traded,  - 

8  was  high  and  5-1/4  low. 

Ruby  h,    Lyman,  daughter  of  the  plaintiff,  testified  to  the 
mother 
effeot  that  she  was  with  her/ when  she  met  Isa  os  in  Mew  York,  as  here- 
inbefore related  by  plaintiff;  th^^t  Isaacs  told  her  mother  that  "th«y" 
were  unable  to  sell  stock  in  the  Pettibone-Mulliken  Company,  and  that 
"they"  wanted  to  borrow  money;  th  t  Isaaos  asked  plaintiff  is  shs 
would  loan  "them"  about  $40,000  or  :(J50,000,  and  stated  that  if  she 
did  so,  she  would  make  a  profit,  and  that  it  would  be  absolutely  stire 
that  she  would  not  lose  her  money,  and  that  the  loan  woxild  be  for 
•only  between  thirty  and  sixty  days;  that  Isaaos  told  olaintiff  the 
nature  of  it,  and  th^t  these  men  wanted  to  buy  up  the  stock  and  sell 
it;  th'?t  Cook  was  vice  president  of  the  OentrsJ.  Trust  Company,  and  a 
very  substantial  and  worthwhile  man  of  Chicago,  and  in  all   probability 
would  be  the  next  president  of  the  bank;  th-t  Cook  was  also  a 
director  of  the  Pettibone-Mulliken  Company,  and  with  a  man  like  that 
taking  care  of  the  stock,  there  was  no  ray  for  plaintiff  to  lose  a 
penny;  th^t  Eib  was  president  of  the  Pettibone-Mulliken  Company, 
Angsten  was  president  of  the  Corey  Steel  Company  and  Isaacs  had 
dealt  in  stocks  and  made  lots  of  money,  and  at  one  time  was  president 
of  a  New  York  City  bank;  th  t  Isaaos  stated  to  plaintiff  that  he  had 
over  :ij80,000  worth  of  gold  notes  in  the  Pettibone-Mulliken  Company, 
and  that  they  were  then  trying  to  reorganise  the  company,  and  th=t  was 
the  purpose  in  buying  the  stock.  This  witness  testified  to  the  effect 
that  Isaacs  suggested  that  the  stock  be  transferred  to  the  name  of 
the  witness.  On  cross-examination,  this  witness  stated  that  in  the 
New  York  conversation  between  plaintiff  and  Isaaos,  Isaaos  st-ted,  in 
effect,  that  he  pepresented  the  syndiorte,  and  desired  to  borrow  money 
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to  help  the  aiindioate  buy  the  Pettibone-Mullllcen  stook* 

As  a  witness  for  himself,  Oook  testified  to  the  effect  that 
he  had  never  directed  anyone  to  borrow  money  for  hia  in  conneotion 
with  the  transaotions  referred  to  by  plaintiff;  th- t  irtien  plaintiff 
called  upon  the  witness*  she  stated  to  him:   "I  am  Mrs.  Dudley,  and 
here  is  my  check  for  $40,000.   I  have  bought  4,000  snares  of  the 
JPettibone-Mulliken  stock'*,  and  that  thereupon  he  took  the  check  and 
delivered  the  stock  to  her;  that  there  never  was  any  syndiop.te  of 
any  kind  organized,  that  he  was  not  treasurer  of  such  syndicate,  and 
that  there  never  was  any  suoh  meeting  as  that  testified  about.  He 
testified  that  Isaacs  came  to  the  witness  and  eaid  he  desired  to 
accumulate  some  shares  of  the  Pettibone-Uulliken  Company  stock  because 
they  were  going  to  have  a  consolidation  of  the  ^orey  Steel  Company 
and  the  Morden  Frog  Company,  and  th°t  he,  Isaacs,  believed  it  would  bs 
>a  very  good  investment,  and  th^t  he,  the  witness,  said  to  Isaacs  th<^t 
he  did  not  care  to  buy  |!60,000  worth  of  stock  at  th^t  time. 

From  the  whole  record,  we  conclude  that  the  jury  should  hare 
been  permitted  to  pass  upon  the  issues  of  fact  presented  by  the  plead- 
ing and  evidence,  not  only  as  to  The  Oook  Corporation,  but  as  to  the 
disputed  testimony  regarding  William  C,  Cook's  alleged  partioipstion 
in  the  transaction.  The  judgment  is,  therefore,  reversed  and  the  cause 
remanded  for  a  retrial, 

REVERSED  AND  REIOIOED, 

DENIS  E,  SULLIVAN,  P.J.  AND  REBEL,  J.  CONCUR, 
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FRAWK  DeCIOCO,  Administrator  of  the 
Estate  of  Raymond  DeCiooo,  Deoeaaed, 

Appelle 

▼• 


APPIAL  71 

/6mo\fn  COURT \ 


Appellant.    7^2^!    I  .  A.  6  1  2 


JOSEPH  VODRAZKA,  ^  1  ^""  COOK  OOUITT, 


fi 


MR,  JUSTICE  HALL  DELIVERED  THE  OPIMION  OF  THE  OOURT, 
/        This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  of 
Cook  County  for  the  sum  of  <g|V6oo7o^  against  the  defendant*   The 
action  is  predicated  upon  a  charge  that  the  defendant,  in  riolation 
of  an  ordinance  of  the  city  of  Chicago,  sold  to  plaintiffs'  intestate, 
a  minor  under  the  age  of  18  years,  a  box  of  cartridges,  and  that 
another  minor  fired  one  of  these  cartridges  frooi  a  rifle,  and  th^t 
thereby  plaintiff's  intestate  met  his  death.  The  record  indicates 
th?t  the  plaintiff's  intestate  was  the  person  who  purchased  the 
cartridges  in  question,  and  that  a  boy  named  Bernard  J.  Talty  loaded 
s  small  rifle  with  one  oi  the  cartridges  and  fired  the  shot  which 
resulted  in  the  death  of  DeCicco,  Trial  was  by  the  court  without  a 
jury,  and  after  hearing  evidence,  the  court  found  for  plaintiff,  and 
upon  its  finding,  the  judgment  appealed  from  wss  entered, 

Bernard  J,  Talty  testified,  in  substance,  that  he  was  12 
years  of  age;  th^t  he  and  Raymond  DeOicco,  on  the  night  before  the 
accident  in  question,  went  to  the  hardware  store  of  the  defendant, 
and  that  the  witness  told  a  man  who  waited  upon  him  that  he  desired 
to  purchase  a  box  of  33  short  cartridges;  that  he  had  bought  bullets 
at  this  store  prior  to  that  time,  and  from  the  defendant;  th^t  the 
witness  took  the  cartridges  to  his  home,  and  at  about  9  or  9:30  the 
next  morning,  he  and  DeOlcco  took  the  gun  and  went  over  to  s  junk 
yard  and  eng-^ged  in  shooting  at  bottles  and  tin  cans;  that  the 
witness  was  aiming  at  a  bottle,  or  a  big  piece  of  tin,  and  that 
Raymond  DeCiod*  came  right  up  from  vmder  the  gun  about  five  feet  away 
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from  It  juat  aa  the  witness  pulled  the  trigger,  And  that  Rayoioiid  fell} 
that  the  bullets  which  he  purchased  were  the  saae  as  thoee  vhioh  he 
had  bought  from  the  defendant  before.   On  cross-exainination,  thle 
witness  testified  that  the  gun  with  whioh  the  shooting  was  done, 
belonged  to  him,  and  that  he  bought  it  froa  some  of  the  boys  in  the 
neighborhood  and  paid  25^  for  it*  He  desoribed  the  man  who  sold  the 
bullets  as  being  about  30  or  31  years  of  age,  that  he  wore  glasses, 
had  dark  hair,  wore  a  blaok  suit,  and  was  of  medixim  height;  that 
there  were  a  group  of  men  in  the  store  at  the  time  he  purohnsed  the 
bullets.  He  further  stated  that  prior  to  the  time  Raymond  was 
struck  by  the  bullet,  that  he,  Raymond  had  shot  a  number  of  times 
at  tin  cans  and  bottles,   V(hen  asked  how  the  aooident  happened,  this 
witness  testified  that  he  put  a  bottle  about  fovir  feet  awsy  on  a 
pieoe  of  tin  and  was  aiming  at  it;  th^t  he  did  not  see  Raymond,  *ind 
that  just  as  he  pulled  the  trigger,  Raymond  came  up  in  front  of  hia 
about  four  feet  away,  that  Raymond  w*»s  deaf, 

A  polioe  officer  named  Duffy  testified  thnt  he  was  callM 
immediately  after  the  ooourrenoe  related  by  the  former  witness;  that 
they  rushed  the  boy  to  St.  Anthony's  Hospital,  ?>nd  thit  the  boy  was 
dead;  th  t  they  took  the  Talty  boy  to  the  station. 

Otfendant  testified  to  the  effect  that  he  kept  -;  pporting 
goods  and  stationery  store  at  3359  west  26th  Street,  Ohlcago;  that 
he  did  not  keep  a  hardware  store  and  th^t  he  had  never  seen  the 
Talty  boy;  that  he  never  sold  him  any  cartridges  at  any  time,  nor  had 
he  sold  cartridges  to  any  boys  who  were  minors;  that  the  first  time 
he  heard  of  the  case,  two  men  came  into  his  store  with  a  boy,  and 
asked  the  boy  whether  or  not  defendant  was  the  man  who  sold  the 
bullets  to  him,  and  that  the  boy  said,  "No".   The  same  question  was 
then  asked  about  defendant's  clerk,  and  the  boy  said,  "lo".   In 
describing  his  clerk,  the  witness  str^ted  th-t  he  was  a  man  about 
38  or  40  years  old,  th-t  he  does  not  wear  glasses  and  never  has; 
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that  he,  the  witneaa,  had  no  person  working  in  the  store  wixo   w'ls 
about  30  ye^rs  of  ?>ge  ivho  had  dark  hair  and  who  w«s  stout  and  wore 
glasses  that  he  knew  no  one  of  that  desorlptlon.   ^'hls  witness 
stated  that  he  had  not  sold  cartridges  to  any  boy* 

The  ordinance  of  the  City  of  Ohloago,  whioh  it  is  oli«laed 
defendant  violated,  and  upon  rhioh  plaintiff's  action  is  predioj»ted. 
Sections  4001  and  4003,  Chapter  111,  of  the  Chicago  Cods,  are  as 
follows: 

"Section  4001.   Sale  of  explosives  of  sny  <:ind  to  alnors 
prohibited  -  Penalty,   It  is  hereby  declared  to  be  unlawful  for 
any  person,  firm  or  corpor-tion  to  gell,  deliver  or  give  to  any 
minor  vinder  eighteen  ye?rs  of  age  any  bl^ick  powder,  dyn&mits, 
nitro-glyoerine,  guncotton  or  other  dangerous  explosive* 

Section  4002.   Penalty.   Any  person,  firm  or  corpor  tion 
viol^iting  any  of  the  provisions  of  this  chapter,  or  neglecting 
or  refusing  to  comply  with  any  of  the  reaulrements  thereof, 
shall  be  fined  not  less  than  twenty-five  dollars  nor  more  than 
two  hundred  dollars  for  eaoh  offense  except  where  otherwise 
provided;  and  a  separate  and  distinct  offense  shall  be  considered 
as  having  been  oommitted  for  eaoh  and  every  day  any  person,  firm 
or  corporation  shall  violate  any  of  the  said  provisions  of  this 
chapter,** 

In  Hartnett  v.  The  Boston  Store.  26o  111,  331,  it  was  charged 

that  the  defendants,  by  its  servants,  had  neglip;ently  and  carelessly, 

and  in  disobedience  of  an  ordinance  of  the  City  of  Chicago,  sold  to 

a  minor  of  the  ^ge  of  15  years,  a  gun  in  which  explosive  substances 

could  be  used,  together  with  certain  cartridges  to  be  used  in  the  gunj 

that  the  gun  was  caused  to  be  loaded  with  caxtridges,  and  s   leaden 

bullet  was  discharged  from  the  gun,  by  reason  of  the  negligence  of  the 

defendant  in  selling  the  gun,  gnd  that  thereby  the  plaintiff  was 

injured.   There,  as  here,  the  action  w«.a  predio?ted  entirely  upon  a 

violation  of  an  ordinance  of  the  City  of  Chicago,  which  prohibits  tbe 

saj.e  of  fire  arms  to  any  minor»  There,  o.s  here,  the  plaintiff  was 

injured  by  a  minor  who  w?8  firing  a  rifle  at  a  target.   Also,  there, 

as  here,  the  question  was  rsised  as  to  whether  or  not  tho  sale  of  the 

rifle  to  a  minor  was  the  proximate  c^use  of  the  injury.   In  th"t  case, 

the  court  directed  -.  verdict  for  the  defendant,  and  in  affirming  the 

judgment,  the  Supreme  Court  3?id: 
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"There  are  three  essential  elements  in  actionabls  negllgenoe; 
First,  a  duty  imposed  by  lew  to  exercise  c^re  in  f^-ror  of  the 
person  for  whose  benefit  the  duty  is  imposed;  second,  the  failure 
to  perforin  th-  t  duty,  3nd  third,  a  oonseouent  injury  so  con- 
nected with  the  failure  to  perform  the  duty  th'^t  the  fi^iiure  is 
the  proximate  cause  of  the  injury.   ^Taat  constitutes  proximste 
oause  has  been  defined  in  numerous  decisions,  ^nd  there  is 
practically  no  difference  of  opinion  ^s  to  irti=>t  the  rule  is. 
The  injury  must  be  the  natural  and  probable  result  of  the  negligent 
act  or  omission  and  be  of  such  a  character  as  an  ordinarily 
prudent  person  ought  to  have  forseen  might  probebly  occur  at  a 
result  of  the  negligence,  although  it  is  not  egsentiel  th-t  the 
person  ch  rged  with  negligence  shovdd  h^ve  forseen  the  precise 
ihjury  which  might  result  from  his  act*   If  the  negligence  does 
nothing  more  th?.n  furnish  a  condition  by  which  the  injury  is  m<9de 
possible,  and  that  condition  causes  an  injury  by  the  subsequent 
independent  set  of  a  third  person,  the  ordation  of  the  condition 
is  not  the  proximate  oause  of  the  iniury.   (Oooley  on  Ports,  - 
Bd  id»  -  99;  Chioaro  Hair  &   Bristle  So.  v.  Mueller.  303  111.  i58; 
3elth  V,  Qommonweslth  fclectrio  ^o.  341  id.  352,)" 

In  view  of  the  holding  of  the  Supreme  Oourt  in  the  case  Just 
cited,  and  of  the  f<ot  th^t  the  record  fails  to  show  by  a 

preponderance  of  the  evidence  th'^t  the  defendant  w«s  responsible 

for  the  death  of  plaintiff's  intestate,  we  are  oonstrqined  to  hold 

that  the  court  was  in  error  in  finding  for  the  plaintiff.   The 

Judgment  is,  therefore,  reversed  and  the  cause  remanded. 

RE'VSIRSSD  AND   REMAMDED, 

DEKIS  E,    SULLIVAN,    P,J,    AND  HEBEL,    J.    OONOUR, 
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WILLIAM  MAHKR,  et  al.. 
Plaintiffs  and  Counter 


E£ONARO  W.  £NGXLa»  Exeoutor  of  the  l8t»tt 
Of  CHARLES  ERLMANW,  Deceased,  Def/ndanta 
and  Counter  Glaimanta* 

On  Appeal  of  LEOMAiyj  w.  EHQlte/'^Exeoutor  of 
the  Estate  of  CHARLES  ERLMANN,  Oeoeaaed, 


ifitAb  f^U 


CIRCUIT   OOUW 


COOK   COUHTT, 


Appellant. 


291  I.A.  612 
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MR.  JUSTICE  HALL  DELIVEf-tiD  THE  OPINIOH  OF  THE  COURT. 

On  May  1*  1920,  William  Maher  and  Johanna  Maher,  huaband 
and  wife,  executed  a  promissory  note,  payable  to  bearer,  for  the 
sum  of  ^v3,300.00,  and  conveyed  certain  real  estate  by  trust  deed  to 
George  W.  I'orpe,  as  trustee,  to  secure  the  t>ayment  of  the  note. 
Payments  were  mads  on  the  principal  of  the  note  aggregating  $400.00, 
together  with  interest,  and  on  May  1,  1923,  the  date  of  ita  maturity, 
by  agreement,  the  note  was  extended  to  May  1,  1926,  and  on  k->j   1,  1936, 
-^>y  proper  agreement,  the  time  for  the  payment  of  the  note  waa  extended 
to  May  1,  1929.  The  note  evidenced  a  loan  to  the  M.ahers,  which  w^s 
Bade  through  Torpe,  a  real  estate  and  loan  agent.   Shortly  prior  to 
May  29,  1928,  Maher  and  his  wife  applied  to  Torpe,  -  as  their  agent, 
as  William  Maher  testified,  -  for  an  additional  loan,  ?ind  the  record 
indicates  that  Torpe  told  them  that  he  would  communicate  with  the 
owner  of  the  note  and  trust  deed,  and  ascertain  whether  or  not  an 
additional  loan  would  be  made,  and  that  the  owner  then  agreed  to 
furnish  an  additional  $500.00,  and  to  Increase  the  loan  to  $2,300.00. 
Thereafter,  on  May  29,  1928,  Torpe  and  his  wife  executed  a  new  note 
for  the  sum  of  ^^2, 300.00,  with  interest  notes  att«?ched  thereto, 
together  with  a  new  trust  deed  conveying  to  the  same  trustee,  the 
same  property  as  was  conveyed  by  the  original  trust  deed.  Thereupon, 
Lena  Fingerhuth,  the  owner  of  the  original  trust  deed,  delivered  to 
Torpe  the  original  trust  deed,  together  ?rith  the  principal  note 
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whloh  the  deed  wae  given  to  seoure,  which  Indicated  a  balmnoe  due 
of  #1»800«00»  Torpe  dellyered  to  Lena  Hngerhuth  the  new  note  for 
$3« 300.00,  together  with  the  new  trust  deed  given  to  eeoure  the 
same,   Torpe  then  paid  to  Maher  and  hie  wife,  on  behalf  of  Lena 
FlRgerhuth,  the  additional  |500»00,  and  the  Mahere  paid  intereet 
regularly  to  Lena  Fingerhuth  on  the  new  note.   Both  the  original  truet 
deed  and  the  aeoond  trust  deed  were  recorded  in  the  of floe  of  ^eoorder 
of  Oeede  of  Ooolc  County  shortly  after  their  execution.   As  et«ited« 
Torpe  was  the  trustee  in  the  original  trust  deed  and  in  the  subsecuent 
trust  deed.   William  Maher  testified  that  Torpe  agreed  with  him  to 
oanoel  the  old  trust  deed.  Horever,  instead  of  releasing  this  original 
trust  deed,  Torpe  at  about  the  time  he  took  the  new  trust  deed,  sold 
the  old  note  and  the  trust  deed  given  to  seoure  it,  to  one  Thsrlee 
Krlmann,  who  is  now  deceased.   Defend?'nt,  Leonard  ««.  ^ngels,  is  the 
executor  of  hie  estate.   Torpe  continued  to  pay  interest  on  the 
original  note  to  Erlmann  during  firlmann's  life,  and  subsequently  to 
Engels.  As  trustee,  Torpe  has  never  executed  a  release  of  the  original 
trust  deed,  and  has  absconded. 

On  May  31,  1934,  William  and  Johanna  kiaher  filed  a  bill  in 
the  Circuit  Court  of  Cook  County,  in  nhioh  they  set  forth  the  matters 
hereinbefore  referred  to,  and  allege  th^t  in  February,  1934,  they 
first  learned  that  Torpe  had  not  executed  and  recorded  a  release  of 
the  original  trust  deed;  that  Erlmann  is  deceased  and  that  Singels  had 
been  appointed  and  was  acting  as  executor  of  the  Erlmann  est-te;  that 
the  original  note  and  trust  deed  given  to  seoure  it,  no  longer  con- 
stitute evidence  of  indebtedness,  nor  a  lien  on  the  real  estate 
involved,  because  of  the  fact  that  it  was  paid  and  discharged.  Th9f 
allege  that  notwithstanding  the  above,  Engels,  as  executor  of  the 
estate  of  Charles  Erlmann,  still  claims  th«.t  the  principal  note  con- 
stitutes evidence  of  valid  indebtedness,  and  th-t  the  trust  deed  given 
to  seoure  the  same,  is  a  Tiild  lien  on  the  premises*  and  that  the 
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record  of  the  origlnsil  truet  deed  le  a  cloud  upon  the  title  of  the 
real  estate.  The  prayer  of  the  bill  is  thr-t  George  '^.  ^orpe,  or 
his  auooessor  in  trust,  be  ordered  to  release  the  lien  of  the 
original  trust  deed,  and  that  in  the  event  of  failure  in  th  t  regard, 
that  the  court  appoint  a  Master  in  ^hancery,  or  suooesaor  trustee,  to 
execute  such  release  deed*   To  this  petition,  Engel,  p.s  executor, 
filed  an  answer  and  counterclaim,  in  which  he  admits  all  the  salient 
facta  hereinbefore  referred  to,  but  denies  th=t  the  record  of  the 
original  trust  deed  is  a  cloud  upon  the  title  of  olaintiffs  and  claias 
that  his  lien  is  superior  to  that  of  Lena  ^ingerhuth;  alleges  that 
the  mortgaged  premises  are  scant  and  meager  security  for  the  aaount 
•f  principal  and  interest  due  ?nd  owing  on  the  note  owned  by  him,  as 
executor;  alleges  that  Maher  and  his  wife  are  insolvent,  th?t  the 
premises  are  in  a  poor  state  of  repair,  and  seeks  foreclosure  of  his 
trust  deed,  and  preys  that  a  receiver  be  appointed  pendente  lite  for 
the  premises  involved,  Lena  Fingerhuth  was  not  a  party  to  the 
original  petition,  but  was  made  a  party  to  the  cross  petition  of  Engels. 
and  then  entered  her  appearance.  On  February  29th,  1935,  Lena 
^ingerhuth  filed  an  answer  and  counterclaim,  in  which  she  rest-.tes 
the  facts  already  set  forth,  and  claims  th=t  the  lien  of  the  second 
trust  deed  is  superior  to  the  first,  prays  th^t  the  original  trust 
deed  may  be  found  to  be  fully  paid  and  discharged  and  of  no  further 
force  and  effect,  that  £ngels,  as  executor  of  the  estate  of  Erlmann, 
may  be  ordered  to  deliver  up  the  same,  together  with  all  extensions 
and  interest  coupons  attached  thereto,  and  thrt  both  the  original 
note  and  trust  deed  be  cancelled.   In  the  alternative,  she  pr?.ys  that 
the  second  of  the  two  trust  deeds  be  declared  to  be  a  prior  lien  on 
the  premises* 

The  court  referred  the  c-uae  to  a  Master  in  Chancery  to 
make  a  report  on  the  facts  and  the  Isw,   The  Master  made  a  report, 
and  after  heBring  objections  and  exceptions  thereto,  the  court  found 
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the  facts  as  to  the  transaotlons  between  the  parties*  to  be  substan- 
tially as  above  set  forth,  and  aade  a  further  finding  to  the  sffeot 
that  Lena  Fingexhuth  is  the   owner  and  holder  of  the  new  trust  deed 
and  the  principal  note  secured  thereby,  together  with  the  unpaid 
interest  coupons  attached  thereto;  that  Engels,  as  executor  of  the 
•state  of  Erlmann,  is  the  owner  and  holder  of  the  old  trust  deed  aad 
the  note  secured  thereby;  thnt  Lena  Fi9gerbtith  was  the  own«r  sjnd 
holder  of  the  old  trust  deed  from  kay  19,  1935,  to  May  29,  1928; 
that  Erlmann  acquired  the  old  trust  deed  for  a  valuable  oonsideration; 
that  insofar  as  Lena  Fingerhuth  is  concerned,  the  lien  of  the  old 
trust  deed  was  extinguished  by  the  execution  and  delivery  of  the  new 
trust  deed,  and  had  been  so  extinguished  before  the  assignment  and 
delivery  of  the  old  trust  deed  to  Erlmann;  th-t  the  lien  of  Engels, 
as  exeoutor,  is  Jxrnior  and  inferior  to  the  right  of  Lena  Hngerhuth 
in  the  resd  estate  and  that  the  negotiation  of  the  old  trust  deed  by 
Torpe  was  occasioned  by  the  failure  of  Maher,  complainant,  to  have 
the  old  trust  deed  cancelled.   The  court  found  that,  by  virtue  of  her 
owneriakip  of  the  principal  note  in  the  sum  of  $2,300.00,  dated  Uay 
29,  1938,  and  of  the  trust  deed  securing  the  same,  Lena  Fingerhuth 
has  a  good  and  valid  lien  upon  the  real  est'^te  to  secure  the  payment 
of  the  note  secured  thereby,  and  tha.t  the  lien  is  prior  and  superior 
to  any  right,  title  or  interest  of  any  other  party;  th-^t  by  virtue  of 
his  ownership  of  the  note  dated  Uay  1,  1933,  of  Miiliam  and  Johanna 
Maher,  upon  which  ^1,800,00  was  due  and  unpaid,  together  with  interest 
thereon,  and  of  the  tr\jist  deed  given  to  secure  the  same,  Engels,  ^-s 
executor  of  the  estate  of  Erlmann,  has  a  good  and  valid  lien  upon 
the  real  estate  to  secure  the  payment  of  the  note  and  interest, 
subject,  however,  to  the  lien  of  Lena  Fingerhuth, 

Engels,  as  executor  of  the  est'ite  of  Erlmann,  appeals  froa 
the  decree  of  the  court,  and  insists  thet  the  decree  should  be 
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reversed  because  "the  purohi^eer  of  a  trust  deed  or  nortgagt  takes  it 
free  of  the  equities  of  third  parties  of  which  he  had  no  notice, 
either  actual  or  construct iye,  and  th^t  because  Lena  ^ing^erhuth  had 
clothed  '''orpe  with  the  indicia  of  the  old  trust  deed  and  of  the  notes 
secured  thereby,  she  is  estopped  to  deny  such  ownership,  or  th^t  the 
tmst  deed  and  note  were  what  they  purported  to  be,  th-'t  is  to  s^^y, 
a  valid  first  lien  on  the  land  for  the  sum  of  $1,800,30  due  and  payabli 
on  the  old  note. 

The  Mahers,  as  cros8->appellant8,  assert  th-^t  in  view  of  the 
fact  that  the  record  indicates  that  the  ssme  firm  of  attorneys  in  the 
hearing  before  the  court  and  Master,  represented  the  M»iiers  and  Lena 
Fipgerhuth,  and  drafted  the  decree  from  which  the  appeal  is  taken, 
that  the  decree  should  be  reversed, 

we  are  of  the  opinion  that  the  holding  that  Lena  Fingerhuth 
has  a  vtlid  prior  lien  upon  the  premises  to  secure  the  payment  of  her 
principal  note,  is  correct,  and  that  in  holding  that  Engeli,  aa 
executor,  has  a  second,  or  subsequent,  lien,  the  court  was  also  oorreot 
The  record  shows,  beyond  any  question,  that  Torpe  was  ?)cting  &e  agent 
for  the  Mahers  in  the  transaction,  and  that  Lena  Fingerhuth  cannot 
be  held  responsible  for  £rlmann»s  neglect  in  failing  to  ascertain  all 
the  facta  in  the  oasa  whan  ha  purchased  tha  note  and  trust  deed  from 
Torpe. 

Tha  decree  of  tha  Oirouit  Court  is  affirmed. 

AFFIRMED* 

0ENI3  £.  SULLIVAH,  P«J.  AHO  HEBSL,  J.  CONCUR. 
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MR.  JUSTICE  REBEL  DELI VE WED  THE  OPINION  OF  THE  COURT. 

Upon  defendants'  petition  for  n   rehearing,  which  wag 
allowed  by  the  court,  we  again  consider  the  Question  whether  the 
trial  court  ahused  its  discretion  in  refusing  to  set  aside  defendants* 
default  for  failure  to  appenr  and  erred  in  f<»iling  to  pemit  the 
defendants  to  file  their  several  pleas  of  defense. 

The  record  in  this  case  shows  th^t  serrioe  of  saiimona  w»8 
had  on  the  defendants  Index  Publishing  Company,  a  corporation, 
Charles  J3,  Dunne  and  Eber  E,  Luslc,  on  September  5,  1935,  and  on 
James  E,  Dunne  on  September  30,  1935;  that  an  appearance  by  rrank 
X.  Brickley,  as  attorney  for  the  Index  Publishing  Company  and  Charles 
D«  Dunne,  defendants,  was  filed  on  October  4,  1935,  and  th-^t  no 
appearance  by  defendant  James  E,  ihinne  wps  filed  at  »ny  time.   On 
October  29,  1935^  this  defendant  filed  »  motion  supported  by  an 
affidrvit,  to  set  aside  his  default  and  for  leave  to  appear  and 
defend.  Thereafter,  on  November  13,  1935,  the  trial  court  denied 
this  motion* 

On  this  question  it  is  necessary  to  consider  the  Civil 
Praotice  Act,  Ch,  110,  Par.  333,  Seo.  95,  Cahill*s  111.  Rev.  stats. 
1933,  wherein  it  is  provided  thi=»t  the  return  days  shall  be  the  first 
and  third  iiondays  in  each  calendar  month.   The  time  of  service  is 
provided  for  in  paragraph  337,  Sec,  99,  f^ule  5,  sub-division  (^), 
as  follows: 
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"The  defendant  shall  appear  on  or  before  the  first 
return  day  named  in  the  sutamona  provided  the  exiinmons  thftll 
be  served  upon  him  not  lese  than  20  daye  prior  to  said 
return  day,  and  in  oase  an  id  aummons  shall  be  served  upon 
him  leag  than  30  days  before  aald  return  day,  the  defendant 
shall  appear  on  or  before  the  next  return  day«" 

Provision  for  default  for  want  of  an  appearance  or  for  failure  to 

plead,  appears  in  paragraph  178,  Seo.  50,  sub-division  (6)  as  follows: 

"Judgment  by  default  or  a  decree  pro  oonfesso  say  b« 
entered  for  ^ant  of  an  appearance,  or  for  :f9ilure  to  ple-^d, 
but  the  court  may  in  either  cpse,  reouire  the  plaintiff  to 
prove  the  allegations  of  his  complaint*'* 

And  sub-division  (7)  of  this  same  paragraph  provides  for  the  setting 

aside  of  a  default  in  these  words: 

"The  court  may  in  its  discretion  before  final  judgment, 
set  aside  any  default,  and  may  within  thirty  days  after  entry 
thereof,  set  aside  any  judgment  or  decree  upon  good  c^use  shown 
by  affidavit  upon  such  terms  and  conditions  as  shall  be 
reasonable*" 

Rule  11  of  the  Oirouit  and  Superior  Courts  of  Cook  County, 

Section  1,  provides: 

"Appearance  and  Default.   Viliere  process  has  been  duly 
served  to  a  given  return  day,  the  defendant  shall  appear  before 
the  opening  of  court  on  .vednesday,  the  second  day  after  suoh 
return  day.   In  the  event  of  his  failure  so  to  appear  by  filing 
a  motion  or  pleading,  he  shall  be  tonsidered  in  default." 

Then  follows  the  procedure  provided  for  by  Rule  11, 

Section  6,  which  is  as  follows: 

"No  order  of  default,  judgment  by  default  or  (subject 
to  the  provisions  of  Section  50  (S)  of  the  Civil  Practice  Act) 
decree  by  default  shall  be  set  aside  except  ut)on  affidavit  of 
the  defendant  or  of  some  person  for  him  setting  forth  facts 
going  to  show: 

(a)  That  the  defendant  has  a  meritorious  defense  to 
the  action  or  to  some  substantial  part  of  the  plaintiff's 
demand,  and 

(b)  That  the  failure  to  appear  or  otherwise  proceed 
which  has  ocoaaioned  the  default  has  not  been  due  to  any  lack 
of  diligence  on  the  part  of  himself  or  his  attorney  or 
solicitor." 

The  defendant  James  £,  iXinne  relies  largely  on  the  fact  that 

the  attorney  whom  he  retained  failed  to  appear  and  file  his  appesranot 

and  plead  for  him,  or  the  co-defendants,  and  st-tes  in  his  affidavit 

that 
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M  •  ♦  •  he  retained  one  franoie  X,  Brlokley,  ?»n  attorney  duly 
licensed  to  pr^otloe  in  the  Stnte  of  Illinoie,  to  represent 
thia  affiant  and  all  of  the  other  pnrtiee  named  as  defendants 
In  this  cause;  and  the  8»ld  Franois  X.  Briokley  advised  this 
affiant  th^t  he  would  forthwith  file  appe-r^inoee  and  answers 
for  all  of  the  a? id  defendants  named  in  this  c-use. 

Affiant  further  represents  unto  the  court  tht  on 
October  36,  1935*  knowledge  oame  to  this  affiant  that  the  said 
Francis  X.  bricltley  had  failed  to  file  the  appe^^ranoe  of  all 
the  defendants  and  had  failed  to  file  the  appearance  of  this 
affiant,  and  further  that  the  said  Franois  X,  Briokley  had 
failed  to  file  answers  for  any  of  the  9P.i^   defendants;  and 
further  that  the  3«id  Franois  X,  Briokley  had  withdrawn  his 
appearance  as  attorney  for  the  Index  Publishing  Oonpany,  a 
corporation*" 

From  the  filed  affidavit  it  appears  that  there  was  laok 
of  diligence  of  the  defendants  necessary  to  satisfy  the  trial  court 
that  the  default  should  be  set  aside  and  the  defendants  permitted 
to  offer  their  pleas  of  defense.  The  fact  that  the  •attorney  for 
the  defendants  was  negligent  would  bar  the  right  to  have  the  default 
set  aside,  unless  the  defendants  showed  by  a  statement  of  fact  that 
tli«y  exercised  due  diligence  to  protect  their  rights,  and  that  they 
had  a  meritorious  defense.   We  again  refer  to  the  oases  cited  in 
our  opinion,  namely:   Sohroer.et  al  ▼,  Aessell.  89  111.  113; 
Thelmann,  et  &1  ▼.  Burg.  73  111.  294;  and  in  addition,  ?fhalen  r. 
Twin  Pity  Barge  &   Gravel  Co..  280  111.  App.  596. 

The  defense  set  forth  in  the  affidavit  filed  is  largely 
based  upon  the  suggestion  that  the  libelous  article,  the  subject  of 
this  litig-^tion,  was  not  against  the  plaintiff,  but  rather  against 
the  individual  Alfred  M.  Best,  one  of  the  officers  of  the  oorpor-tion* 

As  ws  have  indicated  in  the  opinion  heretofore  filed,  we 
believe  the  allegation*  contained  in  the  complaint  are  sufficient  to 
support  the  judgment  entered  in  this  cuse. 

Having  considered  what  we  believe  to  be  the  pertinent  cues- 

tions  brought  to  our  attention  on  the  petition  for  a  rehearing,  we 

adhere  to  the  opinion  heretofore  filed  in  this  cause,  and  the  judgment 

is  again  affirmed. 

JUOGiaKT  AFnRMEO« 

DEKIS  E,    SULLIVAN,    P.J.    AND  HALL,   J.    OONODR. 
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MR.  JUSTICE  HEBEL  0k:LIV£.aKD  THE  OPIMIOK  OF  THE  COURT. 

Defendants  appenl  from  a  judgnent  for  310,000  entered  by 
the  court  upon  a  verdlot  of  the  jury  for  the  plaintiff  in  an  action 
for  damages  for  personal  injuries  alleged  to  have  been  suffered  by 
her  in  falling  upon  the  northbound  street  car  traok  in  Cottage  Qrove 
Avenue  near  91st  street,  and  in  being  struck  by  the  front  restibule 
of  a  northbound  street  oar  operated  by  the  defendants.   Ho  question 
was  raised  as  to  the  pleadings,  and  the  facts  are,  substantially, 
that  at  the  plaoe  where  the  accident  occurred  Cottage  Grove  Avenue 
runs  north  and  south  and  has  a  double  street  car  traok  in  it.  A 
short  tiate  prior  to  the  accident  there  w^s  constructed  by  the  City 
of  Chicago  a  loading  zone  or  safety  island  of  concrete,  east  of  the 
northbound  track  and  south  of  91st  street.   This  island  is  about  65 
foot  long,  4-1/3  feet  wid*  and  5-1/2  inches  above  the  street  pavement. 
There  is  a  slope  or  ramp  leading  from  the  north  end  of  the  island  to 
the  south  crosswalk  *n  91st  street  which  is  ^bout  5  feet  long.  The 
space  between  the  safety  island  and  the  east  rail  of  the  northbound 
traok  is  from  1  to  3-1/2  feet,  and  was  erected  for  the  purpose  of 
allowing  the  overhang  on  the  street  car,  which  is  about  2  feet,  to 
pass  this  loading  zone.  The  distance  between  the  safety  island  and 
the  east  curb  in  Cottage  Grove  avenue  is  10  to  15  feet.  There  is  what 
is  called  a  blinker  light  at  the  south  end  of  the  safety  island. 

Plaintiff  was  30  years  of  age  at  the  time  of  the  accident 
and  res  employed  at  the  Standard  Laundry  at  a  wage  of  $8.00  a  week. 
She  returned  to  work  after  four  months  absence.  She  had  been 
accustomed  to  taking  the  street  oar  at  this  particular  corner  every 
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morning  for  several  years*   On  the  morning  of  the  aooident,  the 
weather  vas  clear  and  oold.   The  itreets  were  dry  with  some  frost  on 
them»  but  there  was  no  snow  on  the  ground.   The  plaintiff  and  her 
sister,  who  also  worked  at  the  same  laundry,  left  thAir  home  and 
walked  south  to  Slst  street,  then  west  to  Oottage  Grore  avenue.  They 
reached  the  southeast  corner  of  the  intersection  shortly  after  7 
o* clock  in  the  morning.   On  the  curbing  where  the  two  streets  meet  at 
the  southeast  corner  is  a  newspaper  stand*  Plaintiff* s  sister  stopped 
to  buy  a  newspaper  and  plaintiff  continued  toward  the  safety  island. 

Plaintiff  testified  that  when  her  sister  stopped  to  buy  the 
newspaper,  plaintiff  looked  to  see  if  a  street  oar  was  coming  and  saw 
a  oar  ooming  about  a  half  block  away;  that  she  walked  slowly  out  to 
the  loading  zone;  that  she  wore  galoshes  over  her  shoes,  and  that  when 
she  reached  the  loading  zone  she  put  her  right  foot  up  on  it  and  them 
drew  her  left  foot  up  but  that  she  stumbled  with  her  left  foot  or 
bumped  it  on  the  safety  island  and  fell  headlong  across  the  safety 
island  and  the  northbound  track,  striking  her  forehead  on  the  west 
rail  of  the  northbound  track,  and  that  she  did  not  remember  anything 
that  happened  after  she  fell« 

Plaintiff  testified,  however,  that  iriiOB  she  reached  the 
safoty  island  and  stumbled,  the  street  car  was  about  20  feet  south  of 
the  safety  island  and  w?.8  moving  at  medium  speed* 

There  were  several  persons  standing  on  the  safety  island 
close  to  where  plaintiff  fell  waiting  to  board  the  oncoming  street  car. 

From  the  evidence  it  appears  thst  there  were  no  passengers 
on  the  front  platform  of  the  street  oar  at  the  time,  except  the  motor- 
man  and  the  conductor* 

Plaintiff's  sister  was  single  at  the  time  of  the  accident 
but  has  been  married  since  and  is  now  named  Stella  Peurion*  3he 
testified: 
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'I  stopped  to  get  n  newgpaper  at  the  stand  and  she  went  aoroee 
to  the  8f>fety  Island.   *vhen  I  turned  around  and  lo  ked,  she  waa 
already  on  the  tracks  lying  with  her  face  toward  the  brick." 

She  stated  ehe  also  saw  th^t  the  street  car  h  d  started  from  92nd 
■txeet,  at  whioh  time  the  plaintiff  w  s  walking  aorosn  the  street 
to  the  ssfety  island;   that  when  ehe  next  saw  her  twister,  the  street 
car  was  over  her  sister* e  body.   he  Iso  teetified  that  her  sister 
wee  walking  slow  and  the  oar  was  approaching  91et  street.   3he  fur- 
ther testified  th  t  the  only  time  she  noticed  her  sister  was  when 
she  slid  off  the  safety  island  and  fell  on  the  track.   'he  stated: 
"I  saw  her  slide  off  the  saf e  ^  island,  not  feet  first.  I 
didn't  see  her  stumble.   I  saw  her  slide  ou  the  s  fety  island;"  that 
when  she  slid  forward  to  the  west  she  let  go  of  her  purse  and  lunch, 
and  she  fell  "like  that  with  her  h^nds  right  on  the  track,"  indi- 
cating. 

It  also  appears  from  her  testimony  that  at  the  time  plain- 
tiff fell  over  on  the  track  the  street  car  was  about  2  0  feet 
south  of  the  snfety  island;   1;  at  it  kept  on  going  and  stopped  over 
plaintiff's  body,  and  that  when  the  street  car  came  to  a  stop  the 
front  end  of  it  was  about  four  feet  north  of  the  safety  island. 

Defendants  produced  several  ritnespes  to  tha  occurr  nee. 
From  the  testimony  of  these  witnesses,  when  plaintiff  fell  the 
street  car  was  somewhere  within  10  feet  of  her.   Gereral  of  the 
witnesses  testified  that  they  saw  the  tvro  girls  running  at  a 
npid  speed  to  catch  the  oar;   that  one  of  them  tripped  over  the 
safety  island  and  fell  hearllong  on  the  northboand  track* 

The  motoraian  who  operated  the  c?r  teptifi  d  that  when 
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he  was  about  midway  of  the  safety  Island  be  saw  a  youag  voaan  3  or 

4  feet  from  the  safety  island,  running  in  a  southvesterly  direction; 

that  when  she  reach-d  the  safety  island  she  stxiabled  on  the  east 

side  of  it  and  oame  head  first  onto  the  street  oar  traok;   that 

his  car  was  about  7  or  8  feet  away  when  she  fell  on  the  track;  that 

when  he  saw  her  stiuible  he  pushed  his  brake  oyer  in  emergency  and 

stopped  the  oar,  with  its  front  end  4  or  5  feet  south  of  the  slope 

from  the  island  to  the  crosswalk;   that  plaijitiff  was  about  a  foot 

and  a  half  under  the  front  end  of  the  car. 

The  conductor  of  this  street  car  alao  testified  that  the 

car  was  what  was  called  a  front  entrance  car.   His  position  was  et 

rear  end  of  the  front  platf era, facing  east  when  the  car  is  northbound. 

He  testified  that  he  saw  this  young  woman  before  the  accident;   that 

■he  came  running  from  the  east,  from  the  sidewalk  toward  the  car.  She 

was  running  a  little  to  the  southwest  and  as  she  got  to  the  ea?t  side 

of  the  safety  Island  she  tripped  and  fell  headlong  across  the  track 

and  that  the  front  end  of  the  car  was  7  to  8  feet  south  of  the  girl 

when  she  tripped  and  5  or  6  feet  from  her  when  she  fell  across  the 

track,  and  that  he  could  not  see  her  after  che  fell  on  the  trsck.  The 

street  car  oame  to  a  stop  about  4  feet  from  the  slant  down  to  the 

street.  The  girl  was  about  2  feet  under  the  front  end  ox  the  car. 

The  car  was  equipped  with  safety  regulations,  tha  is,  was  equipped 

with  fenders  which  would  pick  up  a  person  who  had  fallen  on  the  track. 

The  fender  or  basket  on  this  car  was  umder  the  front  restibule  about 

3  feet  back  from  the  front  of  the  car.   There  is  an  apron  which  htngs 

down  Just  under  the  front  of  the  car.  ^hen  anything  touches  the 

apron  it  releases  the  basket  or  fender  and  it  falls  to  the  ground, 

I'^hile  there  is  no  evidence  of  the  exact  clearance  between 

the  surface  of  the  street  or  rail  and  the  bottom  of  the  restibule, 

here  is  evidence  that  the  floor  of  the  ve  tibule  is  20  or  22  inches 
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above  the  rail;   th'-t  after  tlie  plaintiff  vas  renoTed  frotc  under 

the  front  end  of  the  oar  she  wae  taken  to  the  Bxirneide  Hospital, 
where  ehe  wae  treated  by  Or,  'Ohuefller,  and  reoeired  attention  f] 
those  who  were  enplo/ed  by  the'  hospital  for  that  purpoee.   The  physi* 
oian  who  attended  the  plaintiff  at  this  time  waa  not  oalled  as  a 
witness*  There  was  a  witnesn,  Or.  Saunders,  who  examined  the  plain- 
tiff at  the  reauest  of  her  counsel  for  the  pixrpose  of  preparing 
hiaself  to  testify  in  her  behalf,  and  he  was  permitted  to  testify 
objeotively  fhat  he  found  at  the  tiae  of  the  examination,   from  his 
evidenoe  he  found  a  soar  2  inohes  long  on  t>er  right  shin,  but  aen- 
tione  no  soar  on  eth^r  aark  showing  the  applioation  cf  external  foroe 
on  her  baok.  He  further  testified  from  that  examination  that  he 
found  a  swell ii^  OTer  her  spine  and  spasticity  of  ausolee  in  the 
region  of  he  fractures,  and  also  that  there  were  two  fractxires  in  the 
vertebrae  and  a  crushing  of  the  inter-vertebral  disc  between  the  11th 
and  12th  dorsal  vertebrae.   The  fractures  were  at  the  front  of  the 
vertebrae  and  ran  from  the  anterior  surface  of  the  12th  dorsal  ver- 
tebra through  the  body  back  towards  the  spinel  oanal,  wher  the  spinal 
oord  is  carried.  The  crushing  wa^  also  at  the  front  of  the  vertebrae 
80  as  to  cause  a  kyphosis  or  knot  to  extend  outward.  He  further 
described  this  kyphosis  as  a  normal  forward  bending  of  the  eoine,  9uch 
as  produces  a  knot  on  the  posterior  surface  of  the  spine.   This  one  le 
a  short  angulation  of  the  region  arovind  the  12th  dorsal  vertebra, 
caused  by  a  crushing  of  the  body  of  the  12th,  allowing  the  11th  and 
ISth  vertebrae  to  come  too  close  to  one  another,  at  their  anterior  or 
dorsal  aspect.   As  to  the  lipping  to  which  the  doctor  testified,  he 
described  this  by  stating  that  the  upper  portion  of  this  vertebra  had 
been  pushed  out  this  way,  so  that  this  part  of  the  bond  projects 
outwards  further  than  this  one  or  this  ne,  showing  a  deformity.  ' 
His  testimony  was  from  a  reading  of  certain  X-ray  pictures  offered  in 
evidence. 
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Plaintiff* 8  external  Injuries  oonsieted  of  a  S-lnok 
out  on  her  right  shin;   eight  bunrpe  on  her  head  and  a  blaok 

•yt. 

The  plaintiff  testified  that  she  was  in  the  hospital 
for  4  months;   that  she  had  to  lie  flat  on  her  baok  for  3  months 
with  a  oast  on  her  hip,  and  that  during  these  three  months  she 
reoeitred  treatment, and  the  oast  was  remoTed  after  three  months. 

Plaintiff  further  testifieci  tnat  Oj,     ohussler,  the 
attending  physician,  did  not  continue  to  take  oare  of  hsr  after 
she  left  the  hospital;   that  she  never  8a%  him  again  after  she 
left  the  hospital  and  was  never  treated  by  any  other  doctor  after 
she  left  the  hospital, 

Zt  appears  from  the  hospital  records  that  the  plaintiff 
entered  the  capital  on  February  17,  1934;  that  she  left  tbs 
hospital  on  March  31,  1934,  and  th  t  she  was  in  this  hospital  for 
a  period  of  4S  days  from  the  time  she  was  received  in  the  hospital 
and  treated  for  the  injiuries  sustained  by  her.   There  is  no  evidence 
in  the  record  that  she  was  unable  to  walk  for  a  period  of  fotir 
months,  nor  is  there  any  evidence  as  to  expense  or  liability  incurred 
by  reason  of  the  injuries  she  suffered  from  this  aocidcnt. 

While  the  evidence  was  largely  a  questiorx  of  fact  for 
the  jury,  still  the  question  of  the  amount  of  damages  will  always 
be  detorminod  by  the  jury  from  the  facts  and  circumstances  which  they 
believe  proven  by  t  >e  evldenoe.   It  is  to  be  noted  that  the  doctor 
did  not  testify  that  the  injury  sustained  by  the  plaintiff  was  per- 
manent to  the  extent  of  interfering  with  her  locomotion, or  was  su' 
as  would  prevent  her  carrying  on  the  work  in  whioh  she  was  eagag 
at  the  tims  of  the  aocident. 

It  is  to  be  noted  from  the  instruction  given  at  the 

request  of  the  plaintifi  on  the  cuestion  of  the  amount  of  dam- 
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■bt  luttaincd,  the  court  in  this  Instruotlon  stated: 

"In  determlnim^  the  eaount  of  daaagea  the  plain- 
tiff ie  entitled  to  reoover  in  this  oaeef  if  any,  the 
jury  have  a  ri^ht  to,  and  they  should,  take  in' o  con- 
Bideration  all  the  faotn  and  oirouBstanoee  pert?inxng 
to  that  Bubjeot,  proved  by  the  evidence  before  thea, 
the  nature  and  extent  of  plaintiff's  physical  injuries, 
if  any,  and  suoh  future  physioal  disabilities  and  loss 
of  health,  if  any,  a  the  ^ury  may  believe  from  the 
evidence  in  this  case  is  reasonably  certain  to  result 
to  the  plaintiff  by  reason  of  suoh  injuries,  if  any, 
the  past  and  future  lose  in  earnings  of  the  plaintiff, 
if  any,  is  shown  by  the  evidence  before  you,  hT8  or 
is  reasonably  certain  to  result  from  the  inj'^ries,  if 
any,  shown  by  the  evidence*" 

There  Is  no  evidence  in  the  record  as  to  the  extent  of 

the  future  physioal  disabilities  and  loss  of  health  that  are 
likely  to  result  to  the  plaintiff.   Th-^  verdict  upon  hioh  the 
oomrt  entered  judgment  was  for  |10,000,  a  substantial  one,  aiid 
not  supported  by  the  facts  relating  to  the  injuries;  nor  could  the 
jury  ap.ly  the  above  instruction  in  determining  from  the  facts  the 
amount  that  should  be  allowed  to  the  plaintiff  for  her  los'^,  if 
any* 

The  plaintiff  relies  largely  upon  the  testimony  of 
Dr«  Saimders  to  justify  the  amoxint  of  damages  awarded.  His 
teetlmony  described  the  conditions  he  found  objectively,  as 
wsll  as  from  an  examination  of  X-rays  taken  about  the  time  he 
examined  the  plaintiff,  but  the  record  ie  silent  as  to  what 
effect  the  injtiries  as  described  by  Or*  Saunders  and  appearing 
in  the  X-rays  would  have  upon  plaintiff* s  condition,  from 
which  the  jury  could  determine  whether  or  not  her  Injuries 
were  permanent  and  would  interfere  with  her  enjoying  the 
health  she  had  enjoyed  previous  to  the  accident,  or  with  her 
earning  capacity* 

Other  questions  have  been  called  to  our  attention,  but 
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in  Tiew  of  the  faot  th  t  w«  belioTo  the  cause  ebo  Id  be 
retried,  we  hesitate  to  pass  upon  the  merits  other  than  as 
stat  d  in  this  opinion* 

The  judgment  is  reversed  and  the  cause  is  reaanded* 


RETIR8ED  AID  REUAVDSD. 


DENIS  E.  SULLIVAN,  P.  J, 
AMD  HALL,  J.  OONOUR, 
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GEORGE   F.    KELLER, 

(Plaintiff)   App^llaift, 

AUGUST  W.   GOflKE,   et  p., 

(Defendants)  Appellees.      )  OQlT/\       AT    Q^ 

MR.   JUSTICE  HEHEL  DELIVEPilO  THE   OPINIOM   CF  THE  OOUTTT. 

Plaintiff  appeals   from  a  decree  dismissing  plaintiff's 
bill   to   foreclose   for  want   of  equity. 

From  the  bill   It   appears  that  the  plaintiff   seeks  to 
foreclose  defendants'    equity   of  redemption  by  reason  of  the  execution 
by  the  defendants   of  ^   trust  deed  to  secure  e  note  for   "1,800,  d«ted 
October  38,   1932,   due  one  year  after  dpte,   bearing  Interest  at  the 
rate  of  Sji  per  annum,   as  evidenced  by  two  Interest  notes   for  ♦54«00 
eaoh;   payable  sAml-ennually,    or  upon  default   In  payment   of  the  notes 
80  secured* 

Bertha  Gorke,  one  of  the  defendants,  w?s  the  owner  of  a 
lot  In  the  Village  of  Oa.k  Pf>rk,  known  as  701  North  Hprlsm  Arenue, 
Oak  Park,  Illinois,  which  property  Is  subject  to  this  foreclosure 
proceeding* 

The  record  discloses  that  August   W.   Gorke,   husbniui  of 
Bertha  Gorke,   acted  in  her  behalf  and  entered  Into  a  contract  with 
the   firm  of  Supplltt  Brothers  &   Dow  to  erect   a    filing  station  at 
a  price  of    '10,600,   which  sum  was  to  be  paid  In  the  following  manner: 
$8,000  In  cash,   out  of  the  proceeds  of  a  loan  made  by  the  Cicero 
State  Bank  upon  a   first  mortg^ige   on  the   preoilses,   payaient  to  be  made 
as  the  work  progressed,   and  the  balance   of    i2,600  by  the  promissory 
note  of  Mr«   and  Mrs.  Gorke,   dated  August   1,   1938,   irtilch  t^?  turned 
over  to  Klckham  L.    Supplltt   of  this   firm  of  contractors,    about  the 
date  thereof,   together  with  a  $5,000  trust  deed  owned  by  the  defendants 
covering  other  property,   which  15,000  trust  deed  and  note   secured 
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thereby  was  given  as  oollateral  aeouritj  for  th«  pafaent  of  the 

?.,600  note  given  na   the  bnlanoe  of  the  oontraot  rirloe.  The  $2,600 
was  made  payable  in  monthly  inatsllments  of  50,  the  full  b^lanoe 
remaining  unpaid  becoming  due  one  year  after  d«te« 

The  oontraotora  aublet  the  oonorete  work,  ooneiatlng  of 
the  foundation  of  the  building,  the  floor  thereof,  and  the  driveway 
and  walk  approaches  thereto,  to  Aviguat  0«  Peter  eon,  who  waa  eng*(ged 
in  busineaa  as  3  contractor*   Peteraon  proceeded  with  hie  part  of 
the  work,  beginning  shortly  ?jfter  April  5,  1933,  the  date  of  his 
verbal  agreement  with  Supplitt,  He  completed  hie  work,  together  with 
certain  extra  work  in  the  nature  of  an  additional  sidewalk,  on  June 
35,  1932,  at  which  time  there  remained  a  balance  of  .'1,857.94  due 
him.   He  had  been  paid  500  on  account  and  this  b:? lance  rem^^ined 
unpaid* 

There  la  evidence  th^t  60  days  sfter  ?eteraon  completed 
his  work  he  caviaed  a  ?/ritten  notice  of  hie  claim  to  be  served 
personally  on  Bertha  Jorke,  the  owner  of  the  premiaea,  said  notice 
being  the  usual  sub-contractor* s  mechanic's  lien  notice,  claiming  a 
lien  for  said  balance  upon  the  gas  filling  station  property.  The 
defendants  Gorke  disclaim  the  receipt  of  such  notice*   No  response 
In  the  way  of  payment  hnving  been  m^de  after  service  of  notice, 
Peterson  filed  his  bill  for  mechanic's  lien  against  the  defendants, 
as  owners,  and  Supplitt  Brothers  &  Dow,  the  contractors,  for  the 
enforcement  of  his  mechanic's  lien  against  the  premises,  with  the 
usual  prayer  for  sale  in  event  of  non-payment  after  decree. 

After  the  service  of  summons  upon  the  defendants  in  the 
mechanic's  lien  suit,  Mr.  Gorke  requested  a  conference  with  Augxxat 
0«  Peterson  at  the  office  of  Peterson's  attorney.   Peterson  had 
bought  his  materials  from  George  F.  Keller,  the  plaintiff  in  this 
case,  to  whom  there  is  due  the  sum  of  .§1,857.94,  and  Peterson  brought 
Ohrls  Henderson  with  him  to  this  oonferenoe  to  represent  Keller* 
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The  oonferenoe  was  held  on  or  about  Ootober  26,  1933,  at  th«  efflo* 
of  William  A.  Peterson,  the  attorney  who  represented  August  0» 
Peterson  the  sub-oontraotor,  and  there  were  present  at  the  oonferenoe: 
Attorney  Peterson,  Peterson  the  sub-contr^otor,  August  W.  Gorke, 
Klokham  L»  Supplltt  and  Ohrls  Henderson,  representing  George  f,  Keller. 
Mr«  Crorke  stated  th^^t  he  arranged  the  meeting  that  erening  to  see  if 
they  oould  come  to  some  settlement  agreement.  Gorke  stated  that  he 
wanted  Supplitt  to  fix  the  thing  up,  but  Henderson  said  there  was 
no  ohanoe  of  Supplitt  fixing  up  anything;  th?t  if  there  was  anything 
to  be  fixed  up  it  was  going  to  be  fixed  up  by  Gorke,  Peterson,  aad 
himself  (Henderson).   It  then  appears  th?t  Gorke  asked  Henderson  what 
he  wanted  to  do,  and  he  stated  he  wanted  Gorke  to  produoe  the  money 
to  pay  the  bill.   As  a  result  the  mortgage,  the  subject  of  this  fore- 
closure, was  executed  by  defendants  Gorke, 

It  appears  from  the  facts  that  before  the  exeoution  of  the 
trust  deed  in  question  the  defendants  had  been  serred  with  a  suaaons 
la  the  mechanic  lien  proceeding  instituted  by  Peterson,  and  that 
Supplitt  came  to  the  home  of  the  defendants  Gorke,  and  wanted  them 
to  execute  a  second  mortgage  because  of  this  litig'^tion  regarding 
the  enforcement  of  the  foreclosure  of  the  mechanic  lien  on  this 
property,  and  when  they  inquired  of  Supplitt  as  to  the  amount  of  money 
they  had  paid  him,  he  stated,  in  effect,  that  he  was  able  to  collect 
only  #600  on  the  #3600  note  that  was  executed  by  the  defendants  Gorke, 
and  Supplitt  requested  thnt  the  note  be  executed  for  ^?1,800,  The 
note  was  executed  and  delivered  on  condition  th^^t  i^en  $800  was  paid 
the  $2,600  note  and  the  i5,000  security  rere   to  be  returned  to  the 
defendants.  Mrs.  Gorke  called  to  Supplitt's  attention  the  fact 
that  the  filling  station  was  not  completed,  and  that  she  did  not  care 
to  sign  the  second  mortgage  unless  Peterson  put  the  building  in  good 
shape,  and  Supplitt  stated  he  would  see  thgt  Peterson  completed  his 
contract.  The  Junior  mortgage,  irtiich  was  executed,  iras  in  the  nature 
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of  a  trust  deed,  naming  Supplltt  as  trustee.  8upplitt  handed  this 
■ortf.age  to  Peterson's  attorney,  as  security  for  Supplitt's  indiTidu«il 
indebtedness  evidenced  by  dupplitt*s  individvi^l  notes  for  $1,850* 
Delivery  of  this  mortgage  to  Supplitt  was  conditional •   It  is 
apparent  from  the  testimony  of  August  Peterson,  the  sub-oont rectors 
used  jaoks  to  protect  the  found-ition,  which  had  settled,  and  tbat 
oraoks  were  appeiaring  in  the  walls.   At  the  time  of  the  execution 
of  the  junior  mortgage  and  delivery  to  Supplitt,  the  defendants  did 
not  learn  until  after  the  execution  of  the  mortgage  that  Supplitt 
had  received  from  a  tir.  MoOlory  the  full  $2,600  on  their  note,  and 
in  order  to  redeem  the  collateral  which  had  been  deposited  for  the 
payment  of  the  $3,600  note,  the  balance  of  the  contract  price, 
defendants  paid  MoOlory  the  full  ^2,600  plus  interest.   Therefore, 
It  appears  that  when  the  junior  mortgage  was  executed,  Supplitt  had 

received  on  behalf  of  his  firm  the  full  contract  price  for  the 

that 
construction  of  the  filling  station,  and  th^t  by  his  representation/ 

he   had  received  but  |600  of  the  $2,600  he  induced  the  defendants 

to  execute  the  trust  deed  for  |1,800,  the  subject  of  this  litigstion« 

The  general  ruls  applicable  to  an  assignee  of  a  mortgage 
or  trust  deed  is  that  he  takes  it  subject  to  all  infirmities  to 
which  it  is  liable  in  the  hands  of  the  mortgagee;  ajid,  in  eauity, 
the  mortgagor  is  entitled  to  every  defense  against  ths  assignee  which 
he  could  have  made  against  the  original  mortgagee.   This  is  so  even 
though  the  assignee  purchases  the  trust  deed  and  notes  for  value  and 
in  good  faith  without  knowledge  of  the  infirmities. 

rrai  the  evidence  in  this  particular  case  it  is  clear 
that  the  purpose  of  the  execution  of  this  junior  mortgage  by  the 
defendants  Gorke  was  to  pay  up  the  balance  of  the  contract  price  due 
the  Supplitt  firm  upon  the  representation  by  Supplitt  that  he  warn 
unable  to  dispose  of  the  #2,600  note  signed  by  the  Gorkes,  supported 
by  the  collateral  which  was  deposited  to  secure  payaent.  As  a  matter 
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of  faot,  it  appears  that  Supplltt  had  oolleoted  the  13^600,  and  had 
transferred  and  delivered  the  note  to  a  Mr.  MoOlory*  and  the  defendanlB 
were  obliged  to  pay  the  #3,600  to  Mr.  MoOiory,  in  order  to  hare 
returned  the  oollateral  they  deposited  as  security. 

The  facts  indicate  that  Supplltt  by  fraudulent  representa- 
tion, and  on  which  the  dejtondants  relied,  induced  them  to  execute 
the  junior  mortgage  securing  the  :i^l,800,  which  appears  to  hare  been 
delivered  to  George  F.  Keller,  the  material  man,  in  payment  of  what 
he  olaims  wns  material  delivered  not  only  to  the  premises  in  question, 
but  also  to  Peterson  on  other  contract  work  which  Peterson  had  and 
for  which  Keller  olaims  part  of  the  amount  due,   Supplltt  being  the 
trustee  named  in  the  trust  deed  and  h^^ving  had  possession  of  the 
notes  secured  thereby,  receipt  of  the  trust  deed  by  Keller  was  notice 
to  him  that  contractor  Supplltt,  who  erected  the  filling  station, 
aoted  as  trustee,  and  it  was  Keller's  duty  to  inquire  of  the  Oorkes 
under  what  terms  and  upon  what  conditions  this  Junior  mortgag*  was 
executed. 

In  the  case  of  Owens  v,  Nagel.  334  111.  96,  the  court 
announced  the  following  rule: 

"The  great  weight  of  authority,  as  well  as  the  better  reasoning, 
favors  the  rule  thrt  the  rord  'trustee'  •  •  •  is  sufficient  to 
oh^^rg^  a  pttrohaser  with  notice  of  restrictions  and  limit- 1 ions 
Imposed  on  the  trustee's  power  to  dispots  of  the  instrument." 

It  is  evident  tht  if  Supplltt  ^s  trustee  sought  to  fore- 
close the  trust  deed  in  question,  a  defense  would  be  good  as  against 
this  trustee  based  upon  the  facts  above  outlined.  The  question  then 
arises:   Is  this  defense  good  as  against  Keller,  the  holder  of  the 
notes  sttoured  by  the  trust  deed? 

The  rule  which  applies  appears  in  Heeve  Illinois  ^rtgages. 

Vol.  1,  Sec.  346,  p.  894,  wherein  the  author  states: 

"It  is  fundamental,  and  established  by  a  v^ry  long  line 
of  decisions,  th*«t,  in  equity,  the  doctrine  of  innocent  purchaser 
for  value,  which  applies  to  ordinary  oomnerclsl  oaper,  has  no 
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ftpplloation  to  B   mortgage.   The  purchaser  or  asQignee  of 
«  moTtg^i.B   or  trust  deed  takes  It  subject  to  all  the 
Infirmities  to  whloh  it  is  liable  in  the  hands  of  the  mortgegee^ 
and  in  equity  the  mortgagor  is  entitled  to  every  defense 
against  the  assignee  whioh  he  ooxild  have  aude  against  the 
original  mortgagee, »' 

The  author  further  states  in  Seo,  869,  p,  318: 

"Of  oourse  the  owner  of  mortgai.':e  seourities,  ?8  suoh, 
oan  convey  no  better  title  than  th^t  which  he  himself  cnn 
anforoe,  therefore  the  J^saignee  of  a  mortgage  occupies  no 
better  position  than  his  assignor.   (Krstzmeyer  ▼.  ^•ttnimr 
335  111.  App.  305, « 

The  evidence  indicates  that  the  outstanding  note  for  $2,6009 
secured  by  the  May  wood  mortgage  ?.s  collateral,  was  not  returned  to 
the  defendants,  defective  workmanship  on  the  building  was  not 
repaired,  and  upon  payment  by  the  Gorkes  of  the  balaaoe  of  the  contract 
prloe  the  jiinior  mortgage  was  not  cancelled  and  returned  to  the 
defendants.   vVhen  return  of  the  ^^2,600  note  and  $5,000  mortgage  was 
requested,  defendants  were  referred  to  Mr.  McOlory,  from  who«  they 
learned  for  the  first  time  that  Supplitt  had  been  untruthful  and 
had  obtained  the  full  |3,600  from  McOlory.  To  redeen  the  seourity 
from  MoClory,  defendants  were  compelled  to  pay  the  3,600.   It  then 
appears  that  Mrs.  Gorke  demanded  return  of  the  r;l,800  junior  mortgage 
Involved  in  this  appeal,  in  aocordance  with  the  understanding  had 
at  the  time  of  its  delivery.  The  defendants  point  out  in  their 
brftef  that  when  this  demand  took  place  at  the  Oioero  State  Bank, 
Mrs.  Gorke  said,  "Now,  Mr.  Supplitt,  I  paid  Mr.  McOlory  the  J2,600; 
now  I  want  my  junior  mortgage  back."  He  said,  "Well,  I  ain't  got  it; 
what  are  you  going  to  do  about  itt"  Then  he  wslked  out. 

As  we  have  stated  in  our  opinion,  Keller,  the  plaintiff, 
received  the  trust  deed  and  the  notes  when  they  were  delivered  by 
Mr*  Supplitt,  the  trustee,  and  now  seeks  to  recover  this  money  in 
order  to  apply  the  amount  in  payment  of  the  materials  delivered  to 
Peterson,  whioh  included  materials  ch?rged  agninst  his  account  for 
supplies  on  jobs  other  than  the  one  involved  in  this  appeal.   There- 
fore, subject  to  the  rules  outlined  in  our  opinion,  the  defense 
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offered  by  these  defendants  Oorke  was  a  proper  one. 

The  plaintiff  contends  th  t  even  if  it  were  proper  for  the 
eourt  in  this  oase  to  inquire  into  the  merits  of  the  original 
oontroveray  between  the  firm  of  3upplltt  Brothers  A  Dow  «nl  the 
defendants  Oorke,  the  burden  was  upon  the  defendants  to  prore  th>t 
Peterson  had  no  right  to  a  ^ien  for  the  unpaid  b<)lanoe  in  order  to 
establish  a  defense  of  failure  of  oonsideration* 

To  this  oontention  the  defendants  reply  by  stating  th?t  an 
aooord  and  satisfaction  requires  full  knowledge  of  the  facts;  good 
faith;  an  honest  dispute  between  the  sane  parties,  and  the  surrender 
of  a  well  founded  claim. 

At  the  tlMS  Supplitt  delivered  the  trust  deed  and  the 

note  a  letter  was  addressed  to  ilr*   August  0*  Peterson,  Western  Spring% 

Illinois,  dated  October  39,  1932,  reading  as  follows: 

"Dear  Sir:   I  hsnd  you  herewith  the  note  of  Kiokham  L. 
Supplitt  and  Francis  J,  Supplitt,  together  with  junior 
mortgage  of  Eighteen  Himdred  Dollars,  made  by  Bertha  Oorke  and 
Augiist  W,  Gorlce,  dated  October  28,   1932,   The  delivery  of  this 
note  and  junior  mortgage  docs  not  settle  the  controversy 
respecting  the  work  done  on  floor,  in  grease  pit,  office,  etc.; 
also  unfinished  condition  of  walls  in  basement  of  gre^^se  room 
etc,  Mr«  Gorke  is  holding  me  directly  responsible  for  this 
work  being  msde  satisfactory. 

Sincerely  yours, 

Supplitt  Brothers  A  Dow," 

This,  in  a  measure,  seems  to  corroborate  the  evidence  of  the  Gorke 'e 

thpt  there  was  an  understanding  that  the  work  was  not  completed  as 

provided  for  in  the  contract,  and  that  the  trust  deed  and  note  were 

not  to  be  delivered  until  this  work  w?s  completed. 

It  is  also  contended  th'^t  a  sub-contr=^ctor*s  notice  as 

provided  for  by  statute  on  mechanics'  liens  was  not  served  on  the 

defend-^nts  GArke  within  the  60  days  required  by  the  statute.  The 

defendants  deny  ever  having  received  such  notice,  and  in  support 

of  their  denial,  there  is  evidence  thst  William  Peterson,  attorney 

for  August  Peterson,  stated  that  he  had  not  served  a  lien  notice, 

but  instead  filed  it  sub-oontractor's  lien  in  the  Circuit  Ooxxrt  of 
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Oook  Oounty*   Seotlon  34,  oh.  8?.  of  the  U«ohanios*  Lien  Aot  expretaly 
provides  that  the  8ub-contr»otor  "  •  •  •  shall  within  60  daje  •  •  • 
cause  a  written  notioe  of  His  olaim  *  *  *  to  be  personally  sTTSd 
on  the  ownet  or  his  agent,  eto,"   pud  in  Liese  ▼.  Hentze.  326  111. 
633,  it  was  held  that  a  wife's  interest  in  property  could  not  be 
affected  by  servioe  of  a  lien  notioe  even  on  the  husband,  though 
the  husband  had  a  joint  interest  in  the  property.   It  appears  that 
this  subjeot  was  discussed  before  the  trial.  The  defendants  contend 
thrt  there  was  no  testimony  th?it  a  60  day  notice  was  served,  but 
there  is  an  allegation  to  thTt  effect  in  an  uncertified  copy  of  an 
unsworn  bill,  which  was  introduced  over  defendants'  objection. 
However,  no  evidence  was  offered  by  the  plaintiff  that  a  notice  of 
the  kind  required  by  the  statute  was  served  on  Bertha  Oorke  and 
lugust  A.  Grorke,  her  husband;  nor  any  evidence  which  woiild  contradict 
defendants*  denial  that  there  was  such  servioe  of  notice.   The 
evidence  in  the  record  does  not  establish  th->t  Peterson  was  entitled 
to  a  mechanic* 8  lien  on  the  property,  as  it  is  not  clear  that  a  sub- 
contractor's notice  was  filed  as  required  by  statute.   Therefore 
when  he  dismissid  his  suit  to  foreclose  the  mechanic's  lien,  hi  could 
not  recover  on  the  facts  as  stated  in  this  record*   In  any  event, 
we  believe  that  in  this  foreclosure  proceeding  the  material  question 
presented  to  this  court  is  whether  the  plaintiff  in  this  action  could 
recover  in  the  foreclosure  proceeding  upon  the  facts  as  they  appear 
from  the  evidence  offered  by  the  parties. 

Plaintiff  as  assignee  of  the  trust  deed  securing  the  notes 
accepted  them  subjeot  to  the  defenses  which  could  be  offered  agrninst 
Supplitt,  the  trustee,  and  according  to  the  reasoning  of  courts  of 

appeal  on  this  question,  plaintiff  could  not  recover. 

We  have   considered  the  ouestions   pertaining  to  the  material 
points   raised,   and  believe  the  court  did  not  err  in  overruling  the 
exceptions  to  the  kester's   report   snd  in  approving  the   report*      The 

fore  the  decree  here  on  appeal  is  affirmedo 

OEORE£  AFnncso* 

DENIS  E,  3ULLIVAH,  P.J.  and  HALL,  J.  OOMODR. 
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J03h.PH  PALOZ?!OLA,      dmlnlstrator  of  j 

the  I'.et&te   of  Joeeph  Mon'^oo,   DaoaaBjj^d, 

(Plaintiff)    Anp«ll«|, 

V, 

PSTHIR   FES,    et   al. 

On  Apperl  of  Peter   Fee, 

(Defend- nt)    Appellan' 


ro?^PIOR  OOURT 
OOoXoOUITY, 


^91x.A.  613' 


MR.   JU3TX0E  HPJBEL  DELIVER^.D  THE  OPiHIOh    of  THE   00  RT, 

The  defendant  Peter  Fee  aoDeala  from  a  judgment  In  the  sua 

of  1^5,000  entered  by  the  court,  without  a  Jury,  fcn  an  action  for 

wilful  and  wanton  conduct  in  the  ooeration  of  an  automobile  by  this 

defendant,  which  caused  the  death  of  plaintiff's  intestate,  Joseph 

Monaco.   e  to  the  other  defendant,  Michael  Fee,  the  court  entered 

a  finding  of  not  guilty. 

The  accident  occurred  o;  October  17,  1935,  at  the  inter- 

eectlon  of  ''/entworth  Avenue  -nd  23rd  nitreet  in  Chicago,  Illinois,  The 

compjbaint  consists  of  two  counts  filed  by  the  plaintiff,  wherein  it 

Is  alleged  that  both  defendants  eo  carelessly  operrted  an  automobile 

upon  the  streets  of  Chicafeo,  that  eald  "utomoblle  collided  with  Jo-eph 

Monaco  after  he  had  alighted  from  a  'Sentworth  Avenue  street  car  st 

the  intersection  above  stated,  while  he  was  in  the  exercl!^e  of  due 

care, and  o^tused  the  death  of  plaintiff's  intestate. 

The  folloTiing  count  charged  - 

"That  the  defend  nt,  Mlch-^el  f...  Fee,  by  and  through  his 
duly  authorized  agent,  Peter  Fee,  drove  his  e^ld  automobile  at 
the  time  and  place  aforrs-ld  with  a  r  ckles  dlsregTd  of 
olrcxmetances  and  a  conscious  indifference  to  the  rights  of 
others  rightfully  on  spld  intersection  and  contrary  to  the 
Statutes  of  the  City  of  Chicago,  an  ^tate  of  Illinois  in  «uch 
cases  made  and  provided,  by  rer^sof  thereof,  the  s' Id  motor 
vehicle,  which  s^ Id  def  ndants  were  driving,  in  such  unlawful 
manner,  wilfully  and  wantonly  ?nd  rlth  ^^re  t  force  ^nd  violence 
did  drive  his  said  motor  vehicle  ?gRinst  and  nxxm   the  rjerson 
of  the  plaintiff's  Interstate  who  was  then  'nd  there  rl.  htfully 
upon  the  intersection  as  aforesaid  thereby  causing,  the  death 
of  plaintiff's  Intestate  as  hereinbefore  set  forth.* 
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The  defendant,  Peter  Fee,  contend!  that  the  eTldence  doee 
not  sustain  the  finding  of  wllfiil  and  wanton  oonduot  aa  alleged  in 
the  count  set  forth  above.   While  there  le  no  oonfllot  In  the  eridence 
of  the  plaintiff  and  the  defendant  exoept  as  to  the  plaoe  where  the 
deceased  was  walking  nnd  as  to  the  epeed  of  the  automobile  at  the 
time  of  the  aooident,  there  is  a  oonfllot  as  to  these  f^ctf,  and  anf 
disorepanoy  in  the  testimony  wns  for  the  oourt  to  consider,  and  no 
doubt  it  did  when  the  judgment  ws  entered  upon  the  court* s  finding. 

The  defendant,  however,  upon  this  appeal  contends  that 
the  judgment  is  against  the  manifest  weight  of  the  evidence.   The 
facts  indicate  th?=!t  the  plaintiff's  Intestste  after  alighting  fro« 
the  street  car  looked  both  ways;  th^t  is  to  the  north  and  south, 
and  then  walked  to  the  west  in  crossing  ?!t  the  street  intersection. 
At  the  time  this  accident  occurred  on  October  17,  1935,  about  7:45 
p.m.  the  light  was  good;  the  plaintiff's  Intestate  was  plainly  seen, 
and  this  was  testified  to  by  all  of  the  witnesses  heard  by  the  court, 
80  that  this  court  will  take  into  consideration  that  Joseph  2^onaco 
at  the  time  and  place  in  question  was  sean  by  all  of  the  parties, 
including  the  persons  riding  in  the  automobile  being  operated  by 
Peter  Fee*,  the  automobile  which  was  driven  by  Peter  Fee  when  100  feet 
away  from  the  place  where  the  accident  occurred  w?s  going  at  a  speed 
of  from  40  to  45  miles  per  hour  in  a  closely  built  up  nei^borhood, 
and  as  the  automobile  approached  the  Intersection  in  question  it  waa 
running  at  a  speed  of  from  30  to  25  miles  per  hour. 

There  is  evidence  in  the  record  th'>t  as  the  automobile 
approached  the  place  of  the  accident,  and  about  10  to  15  feet  from 
the  place  where  plaintiff's  intestate  waa  struck,  the  driver,  Peter 
Fee,  suddenly  swerved  the  automobile  to  the  left  or  rest  and  seeing 
another  automobile  approaching  from  the  north,  in  order  to  avoid  a 
collision  with  this  oncoming  c^r,  suddenly  swerved  b5Ck  in  aix  e«\8terly 


$ 


,tis.bff®l«fc  »rfT 


cfX'i'f. 


.It  •-4.-V  .■       +a«^ 


iw  •".■■  •   1      M  >j  v  ij  ; 


t<=i;J:-^''?    <■  ■-''■J.-  , 

f5  £i.iov.s  oj-  %&bro  at    ^dii-mn  - 


■•-f^•<^  (;:?«? 


.'•  ■:  n  )'■  h(v  r     »  :t n  >'^ 


9d# 


wf{    orf     ^.ii;•T  F:lrs!^i     n 


baa 


........   n&i  id 

....^,:.   ^-  >..^   Ot>  moil  io 

>  X  lit;,  .^  -  iv      yi-:.wv     ■•?;/,■   J.  \,      d£[7 


XlT9:raj?<s  nj5  nl  aJo^cf  bsvuswe  ^Xiistoj!^^    .it,  -ifiitcooixc   - 


i 

dlreotlon  and  struck  Joseph  kon&oo»  who  was  on  the  strest  oar  traoks 
at  that  point;  that  plaintiff's  Intestate  was  thrown  by  the  foroe 
of  the  collision  about  8  feet  east  and  north,  and  the  autoaobile 
controlled  by  Peter  Fee  ran  a  dlst»noe  of  from  60  to  65  feet  before 
it  was  stopped* 

The  defendant,  however,  points  to  the  evldenoe  that  Josepli 
Monaco  stepped  into  the  right  hand  side  of  the  car  and  was  struck  bf 
the  door  handle  when  the  defendant  swerved  ths  automobile  to  the 
west  In  order  to  avoid  striking  him* 

The  evidence  upon  the  speed  of  the  automobile  which  caused 
the  injuries  from  whloh  Joseph  Uonaco  died,  is  conflicting*   The 
trial  court  properly  found  th^jt  the  defendant,  Peter  Fee,  in  the 
operation  of  his  automobile  from  20  to  25  miles  per  hour  at  the 
time  of  the  accident  in  question  did  so  in  utter  disregard  of  the 
rights  of  Joseph  Monaco,  who  was  properly  upon  the  Intersection  %t 
the  time.   The  defendant  at  a  distance  of  100  feet  saw  this  man  at 
the  intersection  of  t}ie  street,  and  while  he  claims  he  sounded  the 
horn  as  a  warning,  still  he  came  on  at  a  speed  which  under  the 
circumstances  was  wilful  and  wanton  and  in  reckless  disregard  of 
the  position  of  Joseph  Monaco,  and  Indicating  an  Indifferent  attitude 
toward  the  right  of  plaintiff's  intestate  to  be  at  the  intersection 
at  the  time  in  question* 

At  the  time  of  the  accident  there  was  in  foroe  an  ordinance 

of  the  City  of  Chicago,  entitled,  "Uniform  Traffic  Code",  Article  17, 

Sec.  15,  which  provides: 

"Pedestrians'  Rights  &  Duties, 

The  operator  of  any  vehicle  shall  yield  the  right  of 
way  to  a  pedestrian  crossing  the  roadway  within  any  crosa- 
walk  as  defined  herein  except  where  the  movesoent  of  traffic 
is  being  regulated  by  police  officers  or  official  trpfflo 
signsuLs  or  at  any  point  where  a  pedestrian  tunnel  or  overhead 
crossing  has  been  provided*" 

At  the  point  nhere  the  <^coident  occurred  it  does  not  appear 

from  the  record  that  the  movement  of  trjrfflo  "as  being  regvilated  by 
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polloe  officers  or  official  traffic  signal*.  This  ordinance  would 
Indicate  thet  at  the  time  and  place  in  question  it  w<;s  the  duty  of 
Peter  Fee  to  yfteld  the  right  of  ?;ay  to  the  pedestrian  Josej^  Monaco* 

There  are  several  elements  in  this  case  which  clearly 
establish  thrt  the  operation  of  the  automobile  w«!S  wilful  and  wanton 
and  in  disregard  of  the  rights  of  Joseph  UonacOf  who  was  upon  the 
street  at  the  place  where  the  accident  occurred  and  was  scan  by  the 
driver  of  this  automobile  when  the  oar  was  100  feet  away. 

Another  element  which  the  court  will  take  into  consideration 
is  that  Peter  Fee  and  the  other  occupants  of  the  car  were  on  their 
way  to  attend  a  meeting,  and  that  the  speed  of  the  car  was  not 
compatible  with  the  safety  of  pedestrians  on  the  street.   This  appears 
from  the  admission  of  Peter  Fee's  father  th-ut  he  warned  the  driver 
not  to  drive  ao  fast.   When  plaintiff's  intestate  was  on  the  street 
at  the  intersection  the  speed  at  the  time  of  the  accident  was 
lessened  to  between  30  and  25  miles  an  hour.   The  evidence  also 
indicates,  as  we  have  stated  before,  that  the  defendant  tried  to  avoid 
the  accident  when  he  swerved,  but  was  too  late.  He  was  obliged  to 
swerve  back  again  upon  the  street  car  tracks  because  of  an  approaching 
car,  and  when  he  did  so,  plaintiff's  intestate  w*s  struck,  and  as  a 
result  died*   This  is  what  the  trial  court  believed  when  it  foiind  the 
defendant  guilty  of  wilful  and  wanton  conduct  in  driving  this  car  and 
entered  the  judgment  from  which  this  appeal  has  been  taken. 

The  defendant  also  contends  that  the  court  erred  in  finding 
the  defendant  Peter  Fee  guilty  of  wilful  and  wanton  conduct  under 
the  allegtions  of  the  complaint  and  in  entering  judgment  against  hla* 
we  believe  that  under  the  allegations  as  set  forth  in  this  opinion 
the  facts  were  sufficient  for  the  purposes  of  the  trial  and  that  the 
court  was  justified  in  entering  judgment  for  the  plaintiff. 
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nuit  li  wilful  and  wanton  oonduot  in  the  driring  of  aa 
automobile  ie  always  a  question  of  fact  to  be  determined  froa  all 
the  evidence  and  circumstances  before  the  court*   It  is  hardly 
necessary  to  cite  oases  on  the  question,  as  each  case  is  dependent 
upon  the  facts  as  they  appear  in  the  record,  and  it  is  froa  these 
facts  that  the  court  determines  whether  or  not  there  w^s  wilful 
and  wanton  oonduot  as  defined  by  the  authorities* 

For  the  reasons  stated  in  this  opinion  the  Judgasat 
is  affirmed, 

JUOGJiEMT  AFFIRMED* 

DINIS  E.  SULLIVAN,  P,J,  AND  liALL,  J*  CONCUR* 
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J,    A,    BURGESS,   trading  &b  \*   A. 
A   OOUPAliY, 

(Plaintiff)    Appelle* 


CHARLES   RUDOLPH, 

(Defendant)   Appellant* 


291  I.A.  613 


MR,  JU9TI0E  HEBEL  DELIVERED  THE  OPIHIOM  OF  THE  COURT. 

This  la  an  action  by  the  plaintiff  filed  in  the  Municipal 
Court  of  Chicago  to  recover  from  the  defendant  for  rork,  labor  aBA 
material  furnished  and  delivered  to  the  defendant  at  the  epeoi^^l 
instance  and  request  of  ths  defendant  for  an  agreed  price,  also  uoon 
an  account  stated  in  the  sum  of  ^303«50  due  the  plaintiff.   There  was 
a  trial  by  the  court  without  a  jury,  which  resulted  in  a  judgment 
against  the  defendant  for  ^303*50,  from  which  the  defendant  has  taksa 
this  appeal. 

The  plaintiff  was  engaged  in  the  business  of  making  {Aoto* 

stats.   Defend:<)nt  is  an  attorney  at  law  practicing  in  Chicago.  The 
action  was  to  recover  for  certain  photostatic  work  delivered  to  the 
defendant  in  the  case  of  Krejci  v.  Home  Bank  &   Trust  Gomnany.  in  the 
Circuit  Court  of  Cook  County,  in  which  the  defendant  was  the  attorney 
for  the  Home  Bank  &  Trust  Company. 

There  seems  to  be  no  dispute  that  the  photostats  prepared  by 
the  plaintiff  were  delivered  on  the  dates  and  in  the  amounts  claimed  by 
the  plaintiff,  but  the  controversy  is  on  the  question  of  T^ether  the 
work  was  ordered  by  the  defendant  as  the  agent  for  the  Home  Bank  & 
Trust  Company,  and  that  at  the  time  the  order  was  given  the  plaintiff 
was  informed  that  the  defendant's  principal,  the  Home  tp.nk  &  Trust 
Company,  woxild  pay  for  the  work. 

There  is  evidence  that  Mr.  Burgess,  the  plaintiff,  testified 
he  was  called  to  the  defendant's  office  to  estimate  the  job  of  photo- 
static work;  th- t  the  work  was  to  be  used  for  the  bank;  that  plaintiff 
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Inquired  of  Mr«  Rudolph,  the  defendant ,  and  was  adrised  by  hla  thtt 

the  Krejoi  case  was  coming  on  for  hearing  and  he  had  a  nuaber  of 

exhibits  that  ho  wished  to  use;  that  he  inquired  about  the  price  of  the 

photostatic  work  to  be  done,  and  th^t  he  quoted  a  certain  price  p9T 

page  and  w«8  referred  by  the  defendant  to  Mr,  Ray,  the  attorney  in 

charge  of  the  work  in  Mr*  Rudolph's  office. 

There  is  evidence  thst  after  the  photostats  were  delivered 

to  the  defendant,  he  received  from  the  plaintiff  bills  for  services 

rendered  amounting  to  the  sum  of  ^303«50  and  payment  requested*  The 

defendant  testified  on  this  subject:   **I  received  statements  from  the 

plaintiff  almost  monthly  ^fter  the  work  referred  to  wa«  delivered; those 

statements  were  made  out  to  me;  did  not  send  any  back  to  plaintiff,   I 

don*t  think  I  complained  when  these  statements  were  received  that  they 

were  incorrectly  charged*" 

The  question  of  f^^ot  in  this  case  was  s   controverted  one,  and 

there  is  evidence  which  fully  justified  the  trial  court  in  its  finding 

against  the  defendant  -^nd  in  entering  judgment  for  the  ^moiint  appealed 

from* 

The  defendant  raises  the  question  that  at  the  close  of  the 

heaxlng  the  court  rather  intimated  that  he  would  find  for  the  defendant 
9nd  continued  the  cause  for  sometime  Ipter,  when  he  entered  this  j\idg- 
ment«  However,  the  court  entered  no  finding  at  the  time  it  is  clalaed 
he  was  convinced  the  defendant  was  not  liable,  and  from  the  record  no 
order  w^a   entered  until  the  finding  w«s  entered  in  the  c-^se  for  the 
plaintiff  against  the  defendant  in  the  sum  of  #303.50,  The  finding  is 
not  against  the  manifest  weight  of  the  evidence,  and  not  being  so,  this 
court  is  not  in  a  position  to  consider  the  controverted  oueations  of 
fact  in  the  case*   The  court  having  passed  upon  them  and  entered  judg- 
ment against  the  defendant,  which  we  believe  was  a  proper  one,  the 
judgment  is  affirmed* 

JUOaMEMT  AITIRimk 
QMIB   E.  SULUVAM,  P.J,  AMD  HALL,  J.  OONOUR* 
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MR.  JUSTICE  HEBEL  DELIVERED  THE  OPINIOI  OF  THE  OOURT. 

This  is  an  appeal  by  the  defendant  froa  a  judgment  entered 
in  the  Oirouit  Oourt  of  Oook  bounty  in  the  sum  of  |i4,000,  entered 
upon  a  verdict  in  a  suit  in  trespass  on  the  case  for  personal 
injuries* 

The  declaration  alleges  in  the  first  count  that  the 
defendant*  Ethel  Small,  owned  an  automobile  which  was  being  driven 
in  Uassillon*  Ohio,  on  Lincoln  il^ay  v«est,  near  the  intersection  of 
15th  street,  in  th-nt  city;  th?t  the  plaintiff  was  walking  on  the 
north  side  of  Lincoln  Way  West,  in  the  exercise  of  due  care  for  her 
safety;  that  the  defendant  negligently,  carelessly  and  improperly, 
ran,  used,  managed  and  operated  her  automobile  so  that  as  a  proximate 
result  thereof  it  ran  over  the  sidewalk  at  Lincoln  Way  West  and  15th 
Street,  on  October  13,  1933,  and  injured  the  plaintiff* 

The  seoond  count  sets  up  certain  provisions  of  the  Motor 
Vehicle  Law  of  Ohio,  as  follows: 

"No  person  shall  operate  a  motor  vehicle  In  and  upon 
the  public  roads  and  high\7nys,  at  a  speed  gre-'ter  or  less 
than  Is  reason?)ble  or  proper,  having  due  regard  to  the  traffic, 
surface  and  width  of  the  road  or  highway,  and  of  any  other 
conditions  then  existing*   And  no  person  shall  drive  any 
motor  vehicle  in  and  upon  any  public  road  or  highway  at  a 
greater  speed  than  will  permit  him  to  bring  it  to  a  stop 
within  the  assured  clear  distance  shead* 

It  shall  be  prima  facie  lawful  for  the  operator  of  a 
motor  vehicle  to  drive  tbe  same  ?t  a  speed  not  exceeding 
the  following: 

Twenty  miles  per  hour  In  the  business  or  closely  built 
up  portions  of  a  Municipal  Oorpor-^tlon, 

Thirty-five  miles  per  hour  in  all  other  portions  of 
a  Mtinlcipal  ^orpor^.tion* 

Forty-five  miles  per  hour  on  highways,  outside  of 
Municipal  Oorpor^^tions. 
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It  shall  be  prima  faole  unlawful  for  any  person  to 
•xoeed  any  of  the  foregoing  speed  limit- tlons." 

The  third  count  alleges  b  statute  of  the  State  of  Ohlo» 

purporting  to  read  as  follows: 

*'V«taloles  shall  keep  to  the  right  aide  of  the  road 
or  highway  except  when  neoeesary  to  turn  to  the  left  in 
crossing  a  road  or  highway,  or  In  overtaking  and  passing 
another  vehicle;  provided  th-t  in  passing  a  vehicle,  going 
In  the  same  direction,  such  passing  shsill  be  made  as  close 
to  the  right  hand  side  of  the  road  or  highwey  as  practicable," 

From  the  evldenoe  as  detailed  by  the  defendant  it  appears 

that  about  nine  o'clock  in  the  morning  on  October  13,  1933,  a  rainy 

day,  Urs*  Ralph  Small,  of  Ohloago,  Illinois,  was  driving  her 

Chrysler  automobile,  on  Lincoln  .ay  west  in  the  City  of  tfnssillon, 

Ohio,  a  town  of  about  38,000  people,   Lincoln  Way  vvsst  nins  east  and 

west,  and  the  street  between  the  curbs  at  the  plsoe  where  the 

accident  occurred  is  33  feet  wide.  15th  street  runs  north  and  souths 

From  the  south  it  runs  to  Lincoln  Way  West  and  terminates  at  that 

street.  It  is  34  feet  wide  from  ourb  to  curb,  15th  street  is  at 

the  bottom  of  a  hill,  which  starts  two  or  three  blocks  west  of  15th 

street,  on  Lincoln  Way  'est,  and  proceeds  in  an  easterly  direction  with 

different  inclinations,  but  always  down  hill,  until  it  re!»ches  beyond 

15th  street*  At  some  time  prior  to  the  happening  of  thd  accident 

there  had  been  street  osr  tracks  down  the  center  of  Lincoln  ^ay  'est, 

which  extended  down  this  incline.   The  tracks  had  been  removed,  brlok 

had  replaced  the  tracks,  and  on  top  of  the  bricks  had  been  plaoed  a 

coating  of  tar  or  asphalt  whioh  on  rainy  days  was  slippery.  At  the 

hour  abdve  mentioned  Mrs.  Small  and  her  daughter,  about  33  years  of 

age,  were  driving  down  this  incline  at  a  speed  whioh  they  say  was  about 

30  to  35  miles  an  hour.   The  plaintiff,  on  the  other  hand,  from  the 

evidence  appearing  in  the  record,  says  that  the  defendant  was  drlvii^ 

from  45  to  55  miles  an  hour.   At  the  time  Mrs,  Sa&ll  was  driving  down 

this  incline  the  mother  of  the  plaintiff  wss  operating  an  automobile 

whioh  had  stopped  in  front  of  a  house  about  100  feet  east  of  15th 
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streets  on  the  Bouth  aide  of  Llnooln  fi^j   Vest*  "^hlu   autoaobil* 
w-^s  then  booked  northwest  on  the  south  side  of  Linooln  Way  West^ 
direotly  toward  defendant's  oncoming  oar,  which  was  being  driren  e<ist 
on  the  south  side  of  Linooln  way  West. 

The  evidence  of  the  defendant  is  to  the  effect  that 
apparently  the  purpose  of  backing  roross  the  street  toward  the  houee 
in  whioh  Lottie  Vernon  lived  was  to  pick  up  Lottie  Vernon,  who  had 
come  out  of  the  house  on  the  north  aide  of  Linooln  Way  Vest,  a  trifls 
west  of  15th  street 9   The  plaintiff,  howevsjp,  cl^^iffled  that  at  the  tiae 
she  was  going  to  work;  that  she  waited  for  the  traffic  to  pass  on 
Linooln  'Vay  West  so  that  she  could  proceed  to  the  other  side  of  the 
road  to  go  to  the  garage  of  her  sister,  where  she  was  to  take  an  auto- 
mobile to  use  for  the  purposes  of  her  business* 

The  disputed  facts  arise  at  this  point.   There  ia  eridenoe 
that  Mrs*  Smart,  the  mother  of  the  plaintiff,  and  Mrs.  Addie  £pp, 
the  sister  of  the  plaintiff,  who  were  in  the  oar  at  the  time  it  was 
being  operated,  testified  they  backed  in  on  15th  street  and  were  not 
on  the  highway  of  Linooln  vay  west  at  the  time  the  accidint  happened, 
and  that  they  were  on  their  way  to  the  country  to  get  milk  and  were  to 
take  Lottie  Vernon  along,  but  this  was  denied  by  the  plaintiff* 

The  defendant  contends  that  when  the  automobile  operated  by 
Mrs.  amaxt  reached  15th  street,  or  close  to  it,  it  suddenly  swung 
around  v^ith  the  back  toward  the  south  and  backed  into  15th  street* 
Mrs.  Small,  the  defendant,  in  the  meantime,  had  driven  within  ^^bout 
30  feet  of  the  point  where  the  abrupt  turn  was  made  and  when  the  c-^.r 
turned  broadside  to  h«r  east-bound  automobile  she  put  on  the  brakes  in 
an  effort  to  stop,  at  the  same  time  turning  to  the  left,  and  on  aocoxmt 
of  the  slippery  condition  of  the  street  '^t  the  point  where  the  tracks 
were  formerly  in  the  road  bed,  her  oar  skidded,  she  lost  control  of 
the  car  and  it  ran  over  the  sidewalk  on  the  north  side  of  Linooln 
Aay  West,  striking  the  plaintiff  and  causing  the  injuries  for  whioh 
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this  suit  was  Instituted,   After  plaintiff  was  Injured  shs  was  taken 
to  the  Massillon  Hospital  of  liasaillon,  Ohio,  where  she  reoeiyed 
first  aid  and  remained  fron  Thursday  until  the  following  Sundaj 
afternoon,  ^irhen  she  was  removed  to  her  home* 

As  to  whether  the  defendant  was  negligent  In  the  operation 
of  the  automobile  at  the  time  of  the  accident,  there  is  evidence 
that  while  being  operated  by  the  defendant  the  oar  was  running  at  a 
speed  of  from  45  to  55  miles  an  hour  just  prior  to  the  accident  in 
whloh  the  plaintiff  was  injvired.   As  to  the  cause  of  the  accident 
the  evidence  is  oontroverted.   It  is  plain  that  this  was  a  question 
of  faot  for  the  jury,  and  we  believe  their  verdiot  is  not  against 
the  manifest  weight  of  the  evidence.   The  plaintiff  was  standing  on 
the  sidewalk,  where  she  had  a  right  to  be,  and  w^s  injured  when 
struck  by  the  automobile  being  operated  by  the  defendant.   Therefore, 
she  Is  entitled  to  compensation  for  injuries  received  as  a  result  of 
the  aooldent. 

We  are  obliged  to  comment  upon  the  claim  made  by  the  parties 
to  this  litigation  that  the  briefs  of  each  of  the  opponents  are  \in- 
true  and  not  reliable.  It  is  regrettable  that  oo\msel  have  become 
so  impressed  with  their  side  of  the  case  th?t  they  resort  to  suoh 
orititisB*  If  it  were  necessary  to  criticise  the  briefs  as  contain- 
ing untruthful  statements,  the  proper  procedure  would  have  been  to 
move  the  court  to  strike  them.   This  not  having  been  done,  they 
stand  as  they  are  and  this  oourt  will  endeavor  to  detemine  the 
questions  raised  upon  their  merits* 

The  real  question  as  we  view  the  osse  is  as  to  the 
allowance  of  damages  sought  to  be  recovered* 

The  defendant  contends,  and  strenuously  so,  that  the  damages 
are  excessive  and  show  passion  and  prejudice.  The  theory  upon  which 
this  claim  is  me^de  is  that  there  was  evidence  introduced  to  show  the 
plaintiff  was  in  good  health  at  the  time  of  the  accident  and  had 
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nev  r  aufferad  from  aay  dlteas*,  wh«n  th«  f-^ot  if,  and  at  urgad  bf 
the  defendant,  ahe  waa  afflicted  with  a  sooixil  disease  at  tha  tiaa  of 
the  aooldent. 

Tha  faots  upon  thla  queation  are  XhnX   after  being  treated 
by  Or.  John  J.  South,  In  the  hoapltal  to  which  ahe  waa  remoTed  in 
Maaaillon,  Ohio,  after  a  few  days  she  waa  diaoharged  by  hia  as  cured* 
Tha  records  of  the  hospital  where  she  reoelred  treatttint  in  Massillon, 
Ohio,  show  thvt  when  she  received  treatment  In  the  hospital  she  was 
suffering  from  abrasions  on  the  legs,  Iftoerations  of  the  ragina,  pain 
in  tha  back  and  neck  with  a  final  diagnosis  of  oonousslon  of  tha 
brain;  that  there  was  a  medical  examination  of  her  blood  at  tha  tisM, 
which  ahowed  she  had  a  leucocyte  count  of  13800*  The  leucocyte  count 
is  one  which  determines  whether  a  paraon  has  an  act Ira  Infection  In 
the  body,  and  from  the  evidence  In  the  record  thla  would  indicate 
that  tha  13800  leucocyte  count  in  tha  plaintiff's  blood  showed  a 
definite  infeotion  in  her  body  when  she  entered  tha  hospital*  Tha 
normal  count  of  the  average  individual  is  about  10,000  to  a  cubic 
centimeter* 

Ox*  South,  who  was  the  staff  surgeon  ^t  the  hospital  found 
the  plaintiff  was  admitted  about  9  o* clock  in  the  morning  and  that 
she  was  conscious,  and  from  an  examination  and  the  history  obtain>4 
from  her  at  the  time,  fehat  she  had  a  mild  concussion,  bruah  burns  on 
her  knees  and  ankles,  a  laceration  in  tha  perineum  and  aoma  on  her  f^ce 
The  laceration  in  the  perineum  waa  auperflclal,  not  deep,  on  the  side 
of  the  vagina,  about  an  inch  and  a  half  to  two  inoh#s  in  extent,  juat 
through  the  skin*   And  after  she  had  reacted  sufficiently  from  her 
concussion,  she  was  given  a  local  anesthesia  in  the  operating  room 
and  two  or  three  sutures  placed  in  it.   It  was  out  throxx^  the  skin 
and  did  not  affect  the  underlying  tissues  at  all*   Dr*  South  testified: 

"There  were  brush  burns  to  the  ankle  and  knee,  and  no  sprains 
or  Injuries  of  that  sort  that  we  could  detera^ne.   She  left  the 
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hospital  In  three  day  a.   She  left  becauae  I  f«lt  h«r  reoorerjr  was 
sufficient  and  she  desired  to  go  hone.   3b«  asked  to  go  hooM.   I 
saw  her  at  her  home  after  that.   Whsn  I  sewed  up  this  cut  in  the 
perlne\jun  I  observed  that  she  had  a  amoous  and  pus,  like  mucous  froa 
a  cold  and  pus  from  boils.   That  w°s  from  the  ragina  and  had  no 
relation  to  the  out  on  the  perineum.   I  saw  her  twice  at  her  hoas* 
There  was  nothing  to  be  done  for  her  st   the  time.   She  was  suffering 
from  nervous  reaction  and  was  advised  to  rest.   I  saw  her  at  oqr 
office  later  on  when  she  came,  and  finally  discharged  her  as  cured," 

Sometime  after  the  accident  the  plaintiff  was  treated  by 
Dr.  John  Van  Dyke  of  Canton,  Ohio,  which  was  about  February  24,  IdZZ, 
At  th"t  time  he  treated  the  plaintiff  for  her  condition,  and  after 
treatment  for  sometime  the  doctor  reached  the  conclusion  th-t  it  was 
necessary  to  operate  and  the  operation  was  had  on  %gust  11,  1933, 
From  the  doctor's  evidence  it  was  necessary  to  out  the  plaintiff  under 
an  anesthetic  and  dilate  the  cervix,  in  order  to  curet  or  scrape  the 
uterus.   Following  this  he  made  what  he  testified  to  as  a  aid  lins 
incision  in  the  abdomen  and  examined  the  female  organs.   The  tubes 
were  greatly  inflamed  and  red.   There  were  engorgements  of  the  veins 
leading  to  these  parts.  The  uterus  was  tipped  back  in  a  very  back- 
ward position.  The  appendix  was  short  and  kinked  and  showed  a  few 
adhesions.   It  showed  that  in  some  time  past  there  had  been  inflt 
tion  about  it.   The  doctor  removed  both  fallopian  tubes  and  took 
out  the  appendix.   Then  he  cut  the  ligaments  which  held  the  womb 
and  pulled  the  womb  toward  the  middle  line  and  fastened  the  broad 
ligaments  to  the  womb.   Then  he  closed  the  abdomen  and  she  was 
discharged  on  August  25,  1933,  The  plaintiff  does  not  seek  to  re- 
cover for  the  condition  and  removal  of  the  appendix. 

It  appears  from  Or,  Van  Dyke's  testimony  while  on  the 
witness  stand  that  at  the  time  he  first  examined  the  plaintiff  she 
was  afflicted  with  gonorrhea,  and  the  purpose  of  the  operation  was 
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to  remedy  the  •ffeots  of  this  diieaae,  H«  w»s  oorrobor'ited  in  this 

statement  by  a  smear  which  w'^s  taken  and  analyzed  by  Or.  Puhs,  a 

pathologist  of  the  hospital,  and  from  his  examination  of  the  material 

taken  from  the  plaintiff* s  organs,  she  was  afflicted  with  the  disease 

testified  to  by  Dr.  Van  Dyke,   we  do  not  deem  it  necessary  to  go  into 

the  details  of  the  medical  examination  and  the  testimony  of  the 

doctors  upon  this  subject.   The  fpot  is  thot  Or.  V^n  Dyke,  the 

physician  who  performed  plaintiff^s  oper?tion,  testified  that  she 

was  afflicted  with  this  venereal  disease,  and  that  the  germ  of  this 

disease  was  dormant  and  because  of  the  accident  became  active  sad 

brought  about  the  condition  described  by  the  doctors. 

The  plaintiff,  however,  testified  and  maintained  by  her 
testimony  th^t  she  was  in  good  health  and  thst  she  nerer  was  afflicted 
with  this  venereal  disease,  and  her  theory  ftn  presenting  this  matter 
of  good  health  is  not  supported  by  the  evidence  of  her  condition  as 
described  by  the  doctors.   While  we  have  stated  at  the  ou^et  of  this 
opinion  that  she  is  entitled  to  damages  brought  about  by  the  operation 
of  the  automobile,  still  in  view  of  the  condition  of  the  record  we 
are  not  prepared  to  say  that  the  plaintiff  should  recover  the  amount 
of  the  verdict  of  the  jury.   She  testified  and  maintained  that  she 
had  been  in  good  health  and  was  so  at  the  time  of  the  accident,  when 
as  a  matter  of  fact,  as  developed  from  the  evidence,  she  was  afflicted 
with  the  disease  pointed  out. 

The  judgment  is  reversed  and  the  cause  is  remanded  for 

another  trial* 

REVSRSEO  AND   H£iUliO£0« 

DENIS  E.    SULLIVAN,    P.J.    AND  HALL,   J.    CONOUi=U 
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MORRIS  SLIFKIN, 

(Respondent)  Appellee, 


RIOR  COURT 
OF  0001  OOUITT. 
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MR,  JUSTICE  HEBEL  DELIVE^^ED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  by  the  plaintiff,  sdatnistrstrlx,  froa 
an  order  entered  by  the  court  granting  defendant's  motion  for  a  new 
trial.  Upon  a  trial  before  a  jury,  a  verdict  wss  returned  for  the 
plaintiff  in  the  sum  of  ^10,000* 

This  action  is  founded  upon  a  complaint  filed  Maroh  7, 
1934,  consisting  of  two  counts*   Oount  No«  1  alleges  the  appointment 
of  Fannie  Serio  as  administratrix  of  the  estate  of  Louis  Pistilli, 
deceased;  that  the  defendants,  Morris  and  S.<>m  Slifkln  operated  and 
drove  their  automobile  on  January  13,  1934,  north  on  Roman  Avenue 
near  Arthington  Street  in  the  Oity  of  Chicago;  th^t  it  r°%   the  duty 
of  the  defendants  to  use  ordinary  care,  and  that  the  plaintiff,  using 
ordinary  care  for  his  own  safety,  was  talking  west  on  Roman  Avenue 
on  the  crosswalk  at  Arthington  Street;  that  the  defendants  negligently 
drove  their  automobile  so  thpt  it  struck  Louis  Fistilli  ?nd  killed 
him« 

Oount  No.  1  further  alleges  thatt  the  defendants  were  driving 
at  an  excessive  rate  of  speed  in  violation  of  the  Statutes  of  the 
State  of  Illinois,  Ch.  95a,  Section  33;  that  the  defendants  drove 
their  autaiobile  without  good  and  sufficient  brakes  contrary  to 
the  statute,  and  without  a  suitable  horn  contrary  to  the  st^'tute; 
that  by  reason  of  the  injuries  svistained  by  Louis  Fistilli  he  died. 
Petitioner  prays  for  judgment  for  S10,000. 
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Count  No*  2  of  the  oompl'^int  oontflins  the  anmc  all«grfttiona 
as  are  alleged  in  Count  No*  1,  exoept  th-t  it  alleges  the  defendants 
drove  their  automobile  in  euoh  a  wantonly,  oareleee  manner  at  to 
amount  to  malioioua«  willful  and  T^anton  oonduot* 

To  this  oomplaint*  the  defendants*  on  M?roh  9,  1935,  filed 
their  answer  denying  eaoh  of  the  allegations  of  the  oompl&int  and 
setting  forth  the  negligence  of  the  plaintiff  as  the  proximate  cause 
of  the  aooident» 

Thereafter,  on  October  13,  1936,  the  defendants  morrsd  to 
strike  the  complaint  for  the  following  reasons:  (a)   Mo  alleg^ition 
of  "next  of  kin";  (b)  no  allegation  next  of  kin  were  using  due  c»re; 
and  (o)  no  allegation  pf  pecuniary  loss*   On  this  date  the  court 
entered  an  order  granting  plaintiff  le-ve  to  amend  the  complaint 
instanter  on  its  face  to  show  next  of  kin  of  the  deceased  and  th't 
they  were  pccxiniarily  injured  by  the  wrongful  de-'th,  to  which  w?s 
filed  an  additional  answer  by  the  defendants  th«jt  the  c^use  of  "Ction 
occurred  more  than  one  year  before  the  filing  of  the  amendment. 

The  following  day,  October  14,  1936,  the  court  entered  an 
order  dismissing  3am  Slifkin  as  party  defendant,  and  on  January  4, 
1937,  the  court  entered  an  order  granting  a  nsw  trial  on  the  ground 
that  Section  46  of  the  Civil  Practice  Act  of  1933,  does  not  give 
power  to  the  oourt  to  amend  a  complaint  under  the  Injuries  Act  for 
wrongful  death,  where  the  original  tfomplalnt  failed  to  set  out  who 
were  "next  of  kin"  and  their  pecuniary  loss* 

From  the  record  it  does  not  apr;e?r  that  an  amendment  was 
filed  by  the  plaintiff,  for  which  leave  wis  granted.   The  complaint 
filed  in  this  case  does  not  state  a  cause  of  action  for  the  reason 
that  the  statute  in  such  actions  provides  that  it  is  necessary  to 
allege  that  the  deoeased  left  him  surviving  '^.   widow  and  next  of  kin 
who  suffered  a  pecxxniary  loss*  The  ground  upon  which  nn   «ction  of 
this  kind  can  be  maintained  is  provided  for  in  ch.  70,  sees.  ' 
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S  of  an  act  entitled,  "Injuries  to  the  Peraon**,   Section  1  prorrldes: 

"Whenever  the  death  of  a  person  ehall  be  caueed  "by 
wrongful  30t,  neglect  or  dcf'^ult,  qnd  the  --ot,  neglect  or 
default  ia  suoh  as  woxild,  if  depth  had  not  ensued,  hare 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damafe-ea  in  rftapeot  thereof,  then  and  in  every  such  case  the 
person  who  or  company  or  oorporrtion  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  "iction 
for  damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  Tused  under  such 
olrcumstanoeB  as  amount  in  law  to  feloaiy," 

Section  2  of  this  act  provides: 

"Every  such  action  ahsJLl  be  brought  by  and  in  the  nases 
of  the  personal  represent -^-tivea  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  sot ion  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  suoh  decc?>3ed 
person,  and  shall  be  distributed  to  such  widow  and  next  of  kin 
in  the  proportion  provided  by  law.   In  relation  to  the  distribu- 
tion of  personal  property  left  by  persons  dying  intestate  and 
in  every  suoh  action  the  jury  mey  gi^e  suoh  damsges  as  they 
shall  deem  a  fair  «ind  just  compensation  with  reference  to  the 
peoxinifry  injuries  resulting  from  suoh  death,  to  the  wife  and 
next  of  kin  of  such  deceased  person,  not  exceeding  the  siim  of 
110,000:   P*ofided,  th^t  every  suoh  action  shall  be  commenced 
withfcn  one  year  after  the  death  of  such  person." 

It  is  to  be  noted  from  the  complaint  filed  in  this  action 
that  it  does  not  appear  that  the  deoeaaed  left  him  surviving  a  widow 
or  next  of  kin  i«ho  sustained  pecuniary  loss  as  a  result  of  his  death* 
No  ajnendment  having  been  filed  by  the  plaintiff  alleging  the  faots 
as  suggested,  the  complaint  does  not  state  a  cause  of  action,  ■^nd  the 
trial  court  in  granting  a  new  trial  should  have  entered  an  order 
finding  the  defendant  not  guilty. 

One  of  the  points  made  in  the  petition  for  leave  to  appeal 
is  that  \mder  section  46  of  the  Civil  Practice  Act,  111,  State  Bar 
Stats,  1935,  oh,  110,  where  the  original  complaint  fails  to  set  out 
who  were  the  next  of  kin,  an  amendment  to  the  pleadings  is  allowed. 

However,  the  Appellate  Court  in  the  cast  of  Friend  v,  Alton 

R*  Oo,.  283  111,  App,  366,  upon  a  like  nuestion  said: 

"The  Injuries  Act  of  1853  gave  a  new  cause  of  action 
when  the  injury  resulted  in  death.   In  cpses  id»re  the  inj\iry 
resulted  in  death  the  common  1<3tp  action  was  ab«?ted,  but  under 
the  Act  of  1853,  the  right  of  motion  was  continued  in  the  najM 
of  the  legal  representatives  of  the  deceased  for  the  benefit 
of  the  widow  and  next  of  kin.  This  continued  ?«tion  ia  a  new 
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•ult  unknown  to  the  oommon  law  and  la  ourely  st^^tutory. 
Wlloox  T,  Blerd.  330  111,  571,   The  aot,  having  ore-5ted 
new  liabilities  and  rights  unknown  to  the  oommon  I'lw, 
conferred  jurisdiotion  whioh  oan  be  exercised  only  in  the 
manner  and  within  the  limlt<-tlona  prescribed  by  the  st'^tute 
and  the  plaintiff  must  bring  himself  within  the  conditions 
of  the  ct,   >Veloh  v.  Cjty  of  Ohic-'go.  333  111.     .  498; 
Bishop  V.  OhioaRO  Kys.  Oo.  303  111.  273. 

The  notion  muat  be  brought  by  and  in  the  name  of 
the  personal  represent-^ tive  of  the  deceased  and  shall  be 
oommenoed  within  one  year  after  the  death  of  such  person. 
The  period  of  one  year  is  not  a  statute  of  limitations  but 
is  a  condition  of  the  liability  itself. 

we  are  of  the  opinion  that  section  46  (3)  of  the  Qiyil 
Praotloe  Act  has  no  appliction  to  actions  when  the  period  of 
time  vithin  whioh  a  suit  shall  be  oommenoed  is  •>  condition  of 
the  liability  itself  and  the  loerson  authorised  f^ils  to  bring 
the  aotion  within  the  time  limited,  but  after  the  lapse  of 
the  period  suoh  personal  representative  is  substituted  by 
amendment  as  party  plaintiff  in  a  suit  coTamenoed  by  persons 
not  authorized  to  sue  by  the  statute  creating  the  liability. 

The  bringing  of  the  suit  in  the  name  of  the  personal 
representative  of  deceased,  and  the  comnrienoement  of  the  suit 
within  one  year  after  the  death  of  suoh  person  by  hie  personal 
representritive  are  conditions  precedent  to  the  right  to  recover 
damages  under  the  Injuries  Act  for  injuries  resulting  in  the 
death  of  a  person  c-iused  by  the  idsongful  ?ot  of  another." 

This  decision  applies  to  the  instant  c^se.  When  th« 
eomplaint  was  filed  it  vp^b  not  stated  therein  that  there  was  a  widow 
or  next  of  kin  surviving  at  the  date  of  death  of  Louis  Pistilll,  and 
•TOn  If  the  plaintiff  had  filed  an  amendment  showing  a  widow  or  nest 
of  kin  It  would  appear  from  the  date  that  Icve  to  amend  was  granted 
more  than  one  year  after  the  date  of  death  of  Louis  Pistilll  on 
January  13,  1934 » 

For  the  reasons  stated  this  court  will  enter  an  order, 

whioh  should  have  been  entered  by  the  trial  court,  finding  the 

defendant  not  guilty,  and  ret'ersing  the  order  of  the  trial  court 

granting  a  new  trial. 

ORDER  FOR  NZW  TRIAL  RSVEIRSED  AHD 
JUDGMENT  H£R£   FOR  D£F£NDAliT« 

DiNIS  E»    SULLIVAN,    P.J.    AND  HALL,    J.    CONCUR* 
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FRANK  MICK,   JR.,    for   the  uae   of  TAYL 
WA8HIH0  MACHINE   OCiUPANY,    a  fljprpora" 


Appellee, 


DIAMOND  T  MOTOR  OOMrAHY,  ^Jfi^OT'titMC^^^ 

Appellant 


AP 
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fEAl.   FROM 

MUNICIPAL  coaRr 

OF  CHICAOO* 


291 1.A.  614' 

MR,  JUSTICE  HALL  OiLI^RKD  THE  OPINION  OF  THE  COURT. 

By  this  appeal  defendant  seeks  the  reversal  of  «»  judgnment 
against  it  entered  in  the  Municipal  Court  of  Chicago  for  the  sua  of 
|20«40#   The  trial  wps  by  the  court  without  a  jury. 

At  the  trial,  it  was  stipulated  that  on  January  Slat,  1936, 

the  defendant.  Diamond  T,  Motor  Company,  received  notice  of  an 

assignment  of  wages  Toy  Frank  Mitfk,  Jr,,  to  Taylor  ^Vashing  Machine 

Company,  and  that  on  that  date,  there  was  exhibited  to  the  defendant 

the  original  wage  assignment  signed  by  Frank  Mick,  Jr.,  which  wage 

assignment  was  dated  December  17th,  1935,   The  original  wage 

assignment  was  received  in  evidence,  and  is  in  words  and  figures 

as  follows: 

"W&g*  Assignment 

Date  December  17,  1935, 

In  consideration  of  merchandise  purchased  by  the  under- 
signed from  the  Taylor  Washing  Machine  Co.  under  the  ?bove 
date  in  the  sum  of  t'99.50,  I  do  hereby  sell,  transfer,  assign 
and  set  over  to  the  s-^id  Taylor  hashing  Machine  Co,,  its 
sucoesGors  or  assigns,  25  per  cent  of  all  wage  or  claims  for 
wsgea  and  100  per  oent  of  all  salary  or  commissions  earned 
or  to  be  earned,  and  100  per  cent  of  ?11  claims  or  deaands  due 
or  to  bedome  due  me  from  Diamond  T,  kotor  Company,  a  corporation, 
their  sucoesaors,  heirs  or  assigns* 

Payments  are  |5»00  due  on  the  3rd  lay  of  each  month* 

(Signed)  Frank  Mick,  Jr." 
of 
At  the  time/the  receipt  of  this  notice  Mick  was  in  the  employ  of 

defendant 4 

It   is  defendant's  theory  of  the   case  th-t   inasmuch  as 
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Frank  Miolc,  Jr.,  was  diaoh'rg«d  by  It  on  February  7th,  1936,  that 
thla  dlooh'trge  terminated  Mlok's  th«n  existing  oontr&ot  of  •■plojrasnt 
between  Aiiok  and  the  defendant,  th»t  the  termin«>tion  of  the  existing 
oontraot  of  employment  destroyed  the  seourity  of  the  wags  ssslgnment, 
and  that  even  though  defendant  rehired  Kick  on  Febrxiary  17th,  1936, 
thgt  this  rehiring  initiated  a  new  contrsot  of  employment,  and  Xh^x 
the  rehiring  did  not  revive  the  wage  assignment  T)reviously  destroyed 
as  security  by  his  disoh^rge  on  February  7th,  1936,   Defendant, 
however,  admits  that  it  owes  the  amount  of  ^'^6,75,  whioh  sum  had 
accumulated  on  account  of  Mick's  salary  prior  to  his  discharge. 

It  is  the  theory  of  plaintiff  th"t  Mick  remained  in  the 
employment  of  the  defendant  company  up  to  and  including  February  34th, 
1936,  the  date  when  the  suit  was  brought  against  defendant,  and  th^t 
the  record  shows  that  kick  earned  for  the  period  from  February  17th, 
1936,  to  February  28th,  1936,  the  sum  of  $54.16,  of  whioh  plaintiff 
was  entitled  to  25f>   of  the  portion  earned  between  February  17th, 
1936,  and  February  34th,  1936, 

Sidney  A,  Oook,  vice  president  of  the  defendant  comoany, 
was  called  as  a  witness  by  plaintiff  under  Section  60  of  the  Practice 
Act,  and  testified,  in  substance,  th^t  Frank  Mick,  Jr.,  earned  while 
in  the  employ  of  the  defendant  company  from  January  31st,  1936,  up 
to  and  including  February  34th,  1936,  the  sum  of  i55.00;  th-^t  for  the 
week  ending  February  7th,  1936,  he  earned  the  sua  of  S37.50,  and  that 
on  Februsry  7th,  1936,  he  was  paid  the  sum  of  i-20.75,  the  company 
retaining  r-6.75j  that  after  the  receipt  by  the  defendant  of  the  notice 
of  easignment  on  January  3l3t,  1936,  the  f^itness  called  up  the 
attorneys  for  the  defendant  company,  and  was  advised  tb?t  he  should 
discharge  Mlok  and  then  rehire  him;  th-^t  on  February  7th,  1936,  the 
witness  disoh:?rged  Mick,  and  that  at  the  time  he  discharged  him,  it 
was  his  intention  to  rehire  him;  that  on  February  17th,  1936,  a  check 
was  given  by  defendant  to  Uiok  fox  the  sum  of  $37.50,  and  that  on  that 
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date  Miok  returned  to  work;  that  on  iebnxary  28th,  1936,  a  oh«ok 
waa  given  to  Mlok  by  the  defendant  oompany  for  the  aua  of  |54,16 
for  his  e^rninge  from  February  17th  to  February  28th,  1936;  that  the 
oheok  dated  February  17th,  1936,  for  the  sum  of  27.50  vaa  a  loaa 
by  the  defendant  to  Mick,  and  th^t  no  part  of  the  loan  has  been  paid, 
and  th^t  nothing  was  deducted  out  of  hie  earnings  on  Febru-^ry  28th, 
1936,  for  and  on  account  of  the  loan. 

From  the  whole  record,  we  conclude  th«t  the  defendant's 
action  toward  Miok  in  connection  with  this  transaction  and  its  claia 
thfjt  he  was  discharged  and  rehired,  was  a  subterfuge,  and  an  effort 
to  defeat  plaintiff's  claim.   The  record  indicates  that  liick  received 
pay  for  the  time  during  which  the  witness  Cook  says  he  t^s  not  in 
the  employ  of  the  defend  nt  oompany.  True,  Cook  says  the  money  kick 
received  for  this  period  was  merely  a  loan,  but  he  admits  that  the 
loan  was  never  paid,  and  there  is  no  evidence  that  demand  had  ever 
been  made  for  its  payment* 

The  judgment  of  the  Municipal  Court  is  affirmed, 

AFFIRUKD. 

DENIS  E,  SULLIVAN,  P»J,  AND  HEBEL,  J,  OONOUR, 
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SAMUEL  HOTHBLUM, 

App«llaat, 

vs. 

ARTHUR  ALVIJ^   OELATT   and 
MRS,    ARTHUR  ALVIlJ    GiilLATT , 
AppellctiB. 


MR.   PRISIDIIxa   JUSTICIi:  0*CCL1}OR 
DELIVERED  THE   OPIi^IOU   Oi?  THE    COURT. 

Plaint ll'f  brought   Bult   agaixiet   derendants   to    r*ooT«r  dai&a^** 
for  Tjereonal   injuries   claimed  to  hay*  been    austained  tj  hii:.  on    ao- 
eouut   of  defeiiilants'   n6£lli^.ence   in  driving  an   autoi^obile  wAich   col- 
lided   "'itii  one   driven  by  plaintiff,      i'here  was  a  verdict   lor  defend- 
ants  'ui'l  plaintiff  appeals. 

At  a  former  trial   of  the   case  there  was  a  directed  verdict 
for  defendants   at   the   close  of  plaintiff's    evidei  ce,      Cn   appeal    to 
this    court    that,   judgn^ent  was   reversed,    because  we  held   ths  questions 
rere   for   the   jury,      KothbluBi  v.    Gslatt.    282   111,    App.    640    (abst,) 

The   record  dlecloees   that  about   6:3o  o'clock  on   the  even- 
ing of  December  12,   1933,   plaintiff  was   driving  his   Chevrolet   coupe 
south   in  Leif  Brioson  Drive   (sometimes  referred  to   as  the  Outer 
Drive)    and  whei.   he   reached   a  point  near  what  would  be   Thirty-second 
street    ii    it   extended   east,    his   automobile    stopped   and  he  was  unable 
to    start   it,      lie   e-ot   out   of  iiis   car,   ven      around   to   the   rear  tc    see 
if  he  W2,s   out   of   gas   and  found   there  was   plenty  of  gas   and   t^at    the 
rear   red  liglit   was  burning.      Xhere  were   four   or   Jive  lanes   lor 
southbound  traffis  and   a  similar  number  for  northbound   xrai'iic,      A 
white  painted  line   on   the  paveijuant  divided  north  and   south  bound 
lanea.      i«o    streets  intersect   tiie  Outer  Drive  v.-.xich  runs   along   the 
shore   of  Laie  liicliigan  between    31st   and   39th   streets,    and  there   ars 
no    traffic  lignts   batween    those  points.      It  was  dark  and  the  pave- 
ment was   dry  and    in  good   condition.      The   tral^fic     as  heavy. 
Plaintiff  called   or   signalled   to    tiiose  passin^  him   to    the  west 
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I'or  HSBletance.     Mr,    and  Wro.   AnderBon,    driving   south  at   the   *-im«, 
cace    to   plaintiff's  asaistriric*.      As   plaintiff  was  getting  Into  hit 
car   it  was   etruok   In   tne   rear  by   an   automobllt  belon;^lntj  to   defend- 
ant i<r.    Gelatt   and   drl-i/en   at    tiie   tiiue  by  defciflant  i^rs.    Gelatt.      As 
a  r*»cult   of    thft   coTDinion  pl&lntiff   clair^ed  he  was  Injured,      Two  mmk 
and   defendants'   13  y^ar  old   ciiild  were  ir   defefidnnts'    a-tomoblle  at 
the   tii?ie;    one   of    the  ncn  was    sitting  bcEide  i-rs.    Gelatt    ^d   th« 
other  I'.an   and    thr    child  ^ere   in    the   rear   Q'^at. 

The   evidence   t'^nds    to    ahc"   that   the   automobiles  iii   the 
street   at   the   time  w«re  trareling  at   a  fair   speed;   i  rs.    Gelatt 
teBtii'ie.1    that    ehe  was   driving   at   about    t>  irty   to    thirty-fiT« 
luilrs   an  hour;    tuat   she   saw   the   rear  red   li(>ht   on   plaiiitiff 'e    car 
when    Bhe  was   about  100   feet   fret^   it  but    ♦^hougJit   the   car  was  iboring 
and   did  not  know   tiiat   it  was   stopoed  uiitil    she  was   about   thirty 
to   thirty-live   feet   froiu  it;    that  when    she   dlscoTered   the   car  was 
standing    she   turned   toward    the  left   to   pass  plaintiff's   car  but  was 
preventad  from  d  'ing   so  by   the  northbound   traffic;    that   ahe  tiien 
swung    tow£;rd    the  west,    applied   the  brake   and   the   emergency  brake  but 
could  not   stop    the   car  before  it   struoJc  plaintiff's   automobile. 
There   la   farther   evidexice    to    the   effect    that   aJ'tor   the    oollldion 
plaintiff  get   out   of  his   oar,    took   the  names   01°   the   persons  in 
defendants'    oar   an.i   the  owner   of   it,    and  i  rt .    Celatt    droTe   on 
south,    leaving   the   two  men   at    tiieir  respective  iiomes;    tuat    she    ihvi 
proceeds*  home  with  h?r  c   lid;    t^^at  after   she  left  Lr.    and  i^rs, 
Anderson  turned  their  car   around,    gave   plaintiff 'a   car  a  push,    .-aid 
he  was  t]ien  able   to    start   the   en   ine   and  drove   to  his   Jioi-e,    -^   ich 
was  near  aoth  street  on   the   south   aide,   a  distance   of   soaie   three  or 
four  ralles;    tiiat   »fter  plaii^tlff   ^ct  x^oi^e  he   culled   a   iootor  ^ho 
exau.lned  nli>    and   found   eojue  injuries,    applied   souie   tape   to  plain- 
tiff's body  and  performed   other  professional    services   at   that    time. 
The  next   day  plaintiff,  who   was   a  lawyer   and   a   court   reporter,    can* 
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down   town  and  performed   aosce,    If  not   all,    of  the  ordlniry  iutlee 
of  his   Dueineae   of   oourt  reporting  and  continued  to   do   to   vwrj 
d»y   thereafter,    bat  ^as  not   able   to  work   all   the   time.      Later 
another  doctor  rendered   some  proieseional    eerrices   to  plaintiff 
and   in  April,    19  34,    the  physician   diacoTered   tnat   defendant  waa 
suffering  from  a  bilateral    ingunial  hernia,    und   there  wae   aom* 
•▼idenoe   to   the    effect   that  plaintiff's   condition  in   this   respect 
cduld  have  been    caused  by  the   colli aion   ol    the  autoiuobiles, 

Mrs.   c^slatt   eoid  the   two  men  who  were  riding  with  her  in 
the  oar  at    uie  time  gave  teatiiiiony  to   the   effect  that   just  prior 
to   tne   oollision,    when  Mrs,    <kj«iatt   discovered  plaintiff 'a   car 
was    staxiding   still,    anotner   southbound   automouile  was    standing   a 
few  feet  \«e6t   of   plaintiff's   autoiuouiie,   wnile  witne&ees   testified 
in  plaintiff's  behalf   thau   tii.ere  vas  no    oar   standing  near  plain- 
tiff's  oar  at   the   tii.e;    that  iinderson'i?    oar    stopped  a  little   south 
of  plaintiff's    stai'iding   car  but   on   tiie  west   lane  of   the  pavement. 

The   complaint  was   in  15   counts.      Insre  were    separate 
oounts   ag,ainBt   each  defendant   aiid  also   joint    counts,      x/efeniants 
filed  a  joint  ancTvor   deni^in^   all   ground     of  liability,      boL.e  ti«s 
after  the  maidate  of   this   court  was  filfd  with  the   cler*t  of  the 
Circuit    c'ourl,    dsf €-i.dant8,   by  leav*  of   couil,   filed    iaeir  aaended 
arpver,   ■wbicu  was   identiual  ^iti..    c'le-ij    crit,i-i^   answer  sjtoupt 
there  wae   aii   additional    evorrient  by  ^r,    uslatt  den/in^    laat  his 
autoifobilo  was  being  aperated  or   coiitrolled  by  him  or  by  lirs, 
Oelr.tt   as  hie    a^ent,    \md   denying   Ulat  he   wg^e  jpresant    at    uie   tiai« 
of  the   coll-ioion. 

Plaintiff   conteji.ds   tnat    since  hie   autOk.obile  liaA  •  Yet 
tail    ll-Tht  bUrni.ug  whicL  was  viaiole   for  a   distarjce   of  luO   feet, 
iirs.    Uelatt    could  have  passed  his   car   and  avoided   t}ie   colli aion 
by  the   exercise  of   ordinary  care,    tnat  it   was  negligence   for  her 
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not    to   do    80,    and  further  that,    "It  it  neglipanc*  r«   a  iavlt«r  af 
law  to   drive   an   automobile   -it   Buch    spaed  that   it    cariuot  be 
etoppM    in    time   to   aiioid   a   colli aion  with  aii   ob.ject   iieocxTiibla 
within  the  driver's  clear   range  of  vision  aliead, "     Wa  think  theaa 
questions  were   I'or   the   Jury,    under  all    the   cirouuiatanoae   aa  dia* 
olosed  by  the    evidence.      There   is   evidence    to   the   elTeot   that 
Mrs.   Galatt   tried   to   avoid   the   collision  by  turriing   to   the  left 
and  then    to   the   ri^^t ,   but   on   account   of   tne   tralfio   ahe  waa 
unable  to   do    so.      And   the   jury  apparently   took  -tiilB  view  of   the 
matter.      In  Moyer  v.   Vau^4hn's   Seed  Store.    242  111.    Apo,    30m,   wt 
held   that   the   question   of  negxlgenca  waa   one  of   fact  under   all 
the   circumstanoea,  where  an   autoiiiobila  was  being  driven  along  a 
public  higiiway   in    the   dark   at    such   epeed   that  it    c-uid  not  be 
stopped  witjiin   the  distance  of  the  driver's  vision.      If  tt^t^  lav 
is   as  plaintiff   contends,    tral"fic  would  be  blocked   on   all   streets 
such  as    the   one   In   question.      It   ia   coiruaon  knowledge   t.at   on   all 
streets  and  boulevards  where    traffic   is  heavy,    aatomobiles   ar« 
nearly   cilwaye  neoesparily   so    close   together  that    they  could  not 
be   stopped   in    time   to    avoid   collision   in    case   anyt   in^  went  wrong 
with   the   oar   or  T'ith   any  of   the   carss   ahead.      Furt-h  era.ore,    ihe 
rule   contended   J'or  by  plaii.tiff   is   contrary   to   the    statute; 
unap,    121,paro5i>6   iil.    State  i>ar  btats.    1935.      Xhat  paragraph 
provides:      "She   driver  of  a  uiotor  venicla   suali  not  follow  any 
vehicle  luore    closely    Uitui    is   reasonably  prudent,   naving   due 
regard  for  the   speed  oi    such  veaicles  and   tao  tral'fic  spon   and 
the  condition  oi    the  higiiw&y," 

Plaintiff  further  contends  that  whether  krs.    Gelatt  was 
guilty  of  v/anton  misconduct  was   a   question   of  fact   for   the   jury, 
ar.d   tiiKt    ciie   court   »rred  in   striking  the  wanton   counts.      i:t.ere 
!•»  no   eviience  of   such  misconduct    mi  t.ae    courv;  did  not   ^rr  in 
striking    such   counts   from   the   coaplaint. 
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Plaintii'f   furtaer   contend*   tnnt    the    court   •rr«d   ic   r«- 
fuslng   an  Instruction   requegted  by  aim,      By   tnia   r«raa«d  in- 
atruotion  plaintirr    acuij-it    tj  xia.?tf   ui«   Jar>    told  ^aat   11   t--ay 
balieTCd  i'roui  th«   evlieaoa   tHAt  iirs*   vialjitt  waa  irivtne^  I'xa  auto- 
mobile   at    cna    time   iii   queation,    "puraiauit    tu    uie   aula,    «t^r,«jicnta 
and  ddclarationa  oi   liar  iiuscand,**    Uixt   tae  huabaad  vrouli  oe  bound 
by  her  acta   an  1   .voaid  bs  liable   I'or  aer  negii^ianca,    i.i    ariy, 
althoug  '  Iia   waa  not    piesanc    at    cie   tiibe.      Ai   uie    ooncxusion  of 
the    evidcn.-:e   tiie  parties  wane    iiito    c^ia^abera   ■fiion   ttie   coart    tnd 
tharaupon  defaudaiit  .^.i,    Jalatt  witladratr    c^ac  part  ai'   tiia  a^^Widad 
ang-wer  vrhioii   daulsd    t-.*at  -^e   waa   aparating   or   controlliHej    tiin   car 
eltner  niaeelf  or  by  nis   uiient.      It   ia   tUa  law  tuat   if  :«ra, 
Gelatt  rras   driving   tLi   autaiiiocila  Icr  iior  ausband,   lie  ^roald  'be 
llablff   for   any   .la.aage  oooasioued  by  her  nrsgii^eiice,    bat   >re   thinJt 
fae   iietriction   is  not    clear  on   thia  point,      We   are   alao  oJ'   opintexi 
that   there  vas   inaulTiclent   ©▼i-ience  on   the  cueation  of  auch  agancj 
on  ifliieh  to   base  the   In^^tructlon.      The   3vil&::ce   is   to   Vie   ^ifect 
thftt  ¥.r8,    <}.»liatt  worked    at   the   r$L..e  placa   it   ^i*icn  her  auaband  was 
wnployed;    that    th<»y  often   dn-^e   to    and  iroii.  work   togetiiar;    that  en 
the   f^&y  in   question  he   told  her   it    ;  as  n-ceasary  lor  .^i-   lo  work 
that   evening,    .ui-^   ehortly  thereafter   ahe  dr. re   tl-ie   oar  ^'ir.  .    Uiair 
child   'Uid   the   two  rr;<»n    tn  her  ho'ae.      Wa  thini   tr.e   eTideacs   irvila  to 
show   that    she  waa   acting   as  her  husbard's   a^ent.     Moreover,     <hm 
court  >:a.vp    the   jury  two   forr.-s  of  verdict,    in   one   of  "fcoicn   thay 
were   tolri   to    sign   in   case   t  isy  found   tue   defci.dar.ts   t,ailty,    and   to 
aaaeas  plairtiff 'e   daiuages.      We   think  the   jury  mijjht  have   taisen   tho 
vie-*   T,h«,t  kra.    Gelatt  waa  not   feuiioy  of   any  ne^lifeaiica  -   tii5»t   the 
oollicion  wan   the  renult    of  aii   accident   -    ^iu   sijice   thay   uii  not 
I'i^u  her  Luilty,    oT:vicu8l.    -chey   could  not   rtodar  a  verdict    againat 
her  huabaiid.      But   in   any  view  of   the   caae.    we   think  any  failure  oi. 
%he  part   of   the   court    to   instruct    tne   jury   on    cne  queation  of 
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agOMOj?   would  not   vvirr  j.rjt   a  reversal   ol'  tixm   judipser.!.      The   l*a«t» 
in    tire   oas<!i  were   no^   oowpli cited    out   I'ew  ajid    wii-ple   aiid   easilj 
understood  by  tno  Jury,      ffpot   Vi'?  w  .ol2  r«cord  we   UiiaiJc  tae 
plain tij'i"    "^aa  not  pr«ju.noed  Tsy  rel'-aail   to   ti'ye  a-i  inatraotion 
on   this   qiic«tl')n. 

Jurthi^r   oonrjlaliit   i^  made  t'lat   the    court   erred   lu    re- 
fusing to   oennit   nlilntil'i   to    read   t-ie   deooeitions   of   tae   two 
defendants!   taken  "by  -Dlaintit.'f  "before   tVje  trial,      and    counsel   eaya 
he   pxoectod   to    8'iow  "by   the   depositions   that  kre.    Gelait    -'aR   acting 
at   the   time   as  Wr,    G**l%tt, '0   a-icnt,    and  to   more  fully    oover    lUx* 
willful   and  v/anton    counts.      Both   defendants   testified   on   tiie  trial 
and   the   f^ctm   tnucliing   the   agetioy  were   fully    ..one   into,      ^ind   ainc* 
there  was  no   evidence  of  willful  misoonduot  on   th.e  o.^rt   of  ixa, 
Clelatt,   we   are   olear   that   plaintiff  was   in  no  way  prejudicel. 

It   is  also   contended  that  the  oourt   excluded  or>per  eri- 

deiioo  offered  by  plaintiif  and  overruled  plaiiitiff 's   otjectiona  to 

certain   questions    out   to  x)r,   Draeger.      The    evidence    clair.ed    to 

have  heen  erroneously  excluded  is  as   to   t.iA  sp^ed  of   the  autor^obile, 

distance  "between   tne   two    autcii*obiles   after   tiie    oollision,     uid  at 

"blown 

to  whether  a  vritriess  would  have  heard  an    vatc.-iobiici  :-oTn.'Ll'   this 

had  "t-sen    the   faot,      Ws   think   there   is  no  merit   in   th  ^se   conten- 
tions.     All   the  facts  were  fully  developed  and  whMe   sonio  of  the 
rulings  were  not   strictly  accurate,    judfcments  are  not   reversed 
for  trivial    errors. 

The   Judgment   of   tiie   Cirwuit   court   of  Uook   county   is 
•I'firHied,  <^ 

tofttchett   and  Mciiurely,    JJ,  ,    concur. 
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Plaintiff  Tsrought    suit   for   goods   alleged   to   havt  lD««n    sold 
to    and  a.oceptftd  by  defendants  and  not  paid   for;    they  were  defaulted 
for  failure   to   appear   and   judgment  wae   entered   against    t.ncm  for 
$1073«1.^,    from  which  Jack  Keams,    Inc.,    a   corporation,    appeals* 

The  burden  of   its  brief   in  this   court   is   tnat  Jack  A«ams, 
Inc.,    a  corporation,   was  never   served  ^ith  eviionions   and  therefore 
plaintiff  was  not    fHititled   to   judjinent   against  it.      Xhe   record   shows 
that   suit  was  brought   against    Jack  ivearns    individually  an4   Jaek 
Keams,    Inc.,    a  corporation,    as   joint  defendants,    for  ...erohandise 
eold   and   delivered   to    them;    the   return   ol'   the   su£Ui~.ozi6    sn.ows  personal 
eervice  upoc   Jack  Kearnt   and   also   recites   tixar    it  was    served  upon 
the   corporation  "by  leaving   a   copy   th  reof  with   Jack  i^earr.s  as   agent 
of   the    corporation;    the   emmaons  was   returaacle   July   2C ,    1936,    and 
on   th?t   dat«  nei  :h«r  def  en -ant   appeared  and  default  for  vsj-t  of   ap- 
pearance wne    entered   against  botn. 

As  plaintiff  was   Bee^in^    to   recover  iLors   ttian   $10C0  it  was 
a   suit  of  the  first   class  in   the  Municipal   court,    and  in    :rlsr  to 
obtain   Judgment    it  was  necaeeary   J'or  plaintiff   to  prove  his   claim 
by    .'itneesee   in   o^en    court,      A   copy  of  notice  of   intei.tion   to   prove 
plaintiff's   claim  on    July   33rd   and   to  move   for  judgment  was   sent  by 
registored  laail   to    Jack  i:^eam8;    this  letter  was  delivered   July   22ad, 
and  or.   July  2:3rd  plaintiff  appeared  in   court   to  prove  its  dala; 
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neither  defendante   appearlzif^   they  were  defaulted  and  j^lgpient  was 
entered   rj,^,ainct   them   ir.    the   num  ol*  :i^l073.13« 

On   the   same   day,    July  23rd »   garnieiuuent    auL.faona  waa  luaueA 
apalnet   the   if'lrst  ISatlonal  l»anj£  ol   Chicago.      Ap[>ar9ntly   the  tank 
atte'  nted   to  notify  the  corporation  oi    the  gamlenxuent  prooc<dingB 
"but    the   lett«»r   to    this   effeot   did  not   reach    the   corporation, 

July  27th  defendant   JacJc  iv.«&ms  personally  appeeired  in   oourt 
with  attorney  Hyman  L.   Brody   of   the   firm  of  Arody  &  -Kaoene,    and  on 
that   date   the   appearance  of   both  defendmits  rue   entered  by  tueae  at- 
torneys;   on   tlie   same  day  a  petition  was  presented  on   benalf  of   the 
defendants   representing   that    tlie  petitioner   Jaek  XLearna  was   tae   de- 
fendant  and    that  he  was   the  agent  of  Jacic  ke&rns,    xnc.,    a   corporation, 
the  other  defendant;    the  petition   set  out  as  ground  to  racate  th% 
judgment  that  he  wae  present   in   the   oourt    room  on   the  lay   the  suBUb^as 
was  returnable  tut   failed   to  hear   tha    call   oi    the    cause. 

The  motion   and  petition  were  made  on  behalf  of  both  defend- 
ants,   alleging  that    they  had   a  good   and  meritorious   dafeiiae    to    tue 
claim  in   th%t  none  of  the  merchaiidise  for  which   sait  was   Drought  was 
received  by  defendants  or   sold  to   them,      ilio   court   allovyed   this  peti- 
tion  to   8t$jid  as  defendants'   af f idavi  l.  of  merits,    the  jud(<a>ent   to 
stani   as   security,    and   the    cause  was   assi^^ned  to    the   e^ef   Justice 
of   the  kunieipal   court   for  reassignment. 

Tha   case  was   then  reassigned  and   set  for  trial  for  August 
6th;    on   that   date,   on  motion  lay  tne  attorneys  for  defendants,    it 
was   continued  to  Septeiuber  10th,   and  on  this  latter  date  it  was  again 
continued  on  motion  of  attorneys  for  defeiidants  to  Septeinber  17tn  and 
again   on  motion   of   the    sacie   attorneys   tiie   case  was   continued  to 
Bspteiuber   ^Ist;    on    tiiis   date   the   defendants*    attorneys  moved   to  with- 
draw  tixeir   appearatioe   as   attorneys  for  botii   defendants,   wnich  was  sl- 
lowsd,    and   the  motion   of  defendants   to   vacate   ana   set   aside    iie   de- 
fault  judgment   overruled. 
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Oetoter  2iid   th«  del'^ndant   oorporatlon  filed   Its  p«titiea 

by   other  attorneys,    aiBertln,^   lor   the   I'iret   tlaie   that    It  had  reTsr 
received   a   copy  oi    tti9   suirurione  nor   plalntlffB  notice   tv   jivrt   its 
claim  and  its  motion  lor  judpient;    that   def '•nd'ijrit   corcor&tion  nrvtr 
e.utnorize'j   or   ft'oploy^d  isrody  *•-  Rabena   to   enter  its   appearanee  »r  t« 
file  a  petition  in  the   cause.      The  petition  alleged  th^^t  the  ssr- 
vice  of  procesB  and  alleged  notice  of   taking  iuikjauent  and  the  ap- 
pearance  arid  petition   l  il«d  by  Brody  ft  Ratene   constituted  a  fraud 
upon   the   court   and  upon  defendsuit    corporation,      ITie  pet  tion   Hsks4 
for  the  vacation  of  the   Judgment  of   July  S.llrd  entflrpd   agsinst   ths 
defendant   corporation, 

January  21,    19  37,   hearing  was  had   on   the  motion    and   peti- 
tion,   >AnA   leave  was  granted  defendant   eor'')oratlon   to    file   an   amerided 
petition;   February  3th  another  hearing  was  had  and  i-?ave  was  granted 
to    file  A  second   amended  petition;    i'ehruary  18th  a  hearing  »7as  had 
on    thie  last  petition,    after  whioh   the   court   overruled  defendants' 
motion  to   vacate   the   Jud^ent   !^xi6    this   appeal    follows. 

Section  17,   caap,    110   (Practice  £.ct)    provides  that  an   in- 
corporated  ooiiipany  iaay  he   served  v?ith  process  "by  leaving  a  copy 
thereof  witn   any   offic«r  or  agert   thereof  found   in   the   co.mty. 
Rule  10,    oar.    5  of   the  Municipal    court    is    to    the    same    effect,      Th» 
service  of  the   instant    Burai'ons  was   u -on   Jack  Keams   ard   ui?on   Jac^ 
Kcarrs  as   agent   for   the   corporation,    ri^d    in   i-one   of   the   three  peti- 
tion©  filed  by  it   RBking  tJtiat   the  Judgment  be  vacated  does  defendant 
corporatioa   deny  cfeAt   JaeJc  S.eams  was   its   a^ent  or  disputs  his 
verified   elatenent   that  he  was  its  b^fnt. 

Defendant's    r'^ply  brief   apparently   admits   that  ordinarily 
the    service  of   sujuaons  upon  defendant    oorporation  by   serving  Jack 
Kenms   f5tfl   its   agent  would   comply  with   the    statuts   and   the  kunicipal 
court   iiJle,   Y>\i.t  asserts   tiiat   t  iis   is  not   so  vrhea  Jaoic  Keams  indi- 
vidually waa  also  a  party  to   the  action  and  was  perscnally  interested 
in   its  outcome. 
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In  d«f«ndant   corporation's  petltisa   the  only  allegation   con« 
oernlng  iVeao'ns   IndlTidually  la  tnaf^a  la   alao  a  del'endant  vhaaa 
personal   interest  It  at'tagonietie  to   the   Interest  oi    petltiooer*" 
This  hare  statement  ie  merely  a  conoluslon,     X>o  r&cta   are   set  fortk 
from  wnieh   the  court   could   determine  the  nature  el    the  antagonlstla 
lnt«r«at  claimed, 

Moreover,    in   the  petition   filed  by  iieams   seexlng  the  raca- 
tion   of   the  jud;jnent,    the  defense  asserted,   namely  that   tne  goods 
in   question  were  neither  acid  tonor  accepted  toy  defendants,   is    the 
same  defense    trxat  defendant   corporation   set  up  iii  its   subsequent 
petitions.      The   same  defense  was  repeatedly  asserted  in   the  peti- 
tions of  botix  defendants. 

Counsel  for  defendant  corporation  cite  cases  wnich  naT«  bo 
application  to  the  instant  ease.  These  cases  involve  a  situation 
where  one  served  with  aaouons  had  some  personal  interest  antagonistic 
to  the  interests  of  others  whoxu  he  represented,  as  we  have  said, 
the  antagonistic  interest  of  Kearns  to  that  of  the  defendant  cor- 
poration does  not  appear*  Rather,  the  petitions  indicate  the  in- 
terests were  the   same. 

As  to   the   charge  that  the  filing  of  its  appearance  by  Brody 
Jk  Rabens,   attorneys,   was  fraudulent  and  without  authority,   it   is 
sufficient  to   say  that   the  appearance  in  a  cause  by  an  attorney  Is 
regarded  as  presumptlTO  eyldence  of  the  authority  of  the  attorney  to 
act.      ij'amous  kfg.    Up.    v.    Wilcox.    180   ill.    246;    Thompson  v>   Jimmert. 
15  111.    415;   Whittaker  v.  kurray.   id,    893;  Lawrence  v.    Jarvis.    32 
111.    304.     And  withdrawal  of   the  attorney  of  record  from  the  ease 

does  not  withdraw   the   appearance  of   the  party  for  whom  ho  appeared. 

8  Sncy,    of  Fl.    A.  Pr. ,    697;    k   son   v.    Albott.    83  111,    445. 

Wo  see  no   reason   to  disturb  the  judgment  and  it  ie  affirmed, 

O'Connor,   P.    J.,    and  itatciiett,    J.,    concur. 
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Appall«e, 
▼•. 

CARL  £hJJTROM, 


Appellant,        ) 


WJMfGlfkL   CX>URT 
HIGAOO. 


^ 


MR,    JUbllCli  MoSUHi!^iY   £tKI.IVSH£D  Ini  Ol'lJilOii   OJf   XiiS   COUKX. 

Dcl'endajnt   appeals   I'roin  a  Jud^&ent   of  ^500   «nter«d  upon 
the   trial   of  i*r   action   in  which  piaintill',    an   aLtoxiiCy,    uoacJrit   to 
recovtr  fees  pursuant   to   a  rrittcn  agreement  between   the  parties. 

Defendant   filed  his   cjjuended  affidaTit  of  merits,    the   gist 
of  which   ie    tiiat,  unxnowii   to   defendant,   plaintiff   at    tue    txine    the 
agreement  was  made  had   an   ixxterest    in   the   subject  matter  antagoni^ 
tic   to  the  interests  of  defendarit,      Iherefore,  he    says,    the  stgree- 
ment  with  plaintiff  was   void   as   contrary   to   public   oolicy.      Plain- 
tiff luovecl   to    atriite   this   affidavit   of  uierits,    wuich  motion  was 
sustained,    and  defendant    electing  to    biaiid  uoon  hie   al'fidavit 
Judyaent   followed, 

fl&intiff    says   t^ie   affidavit   of  luerits   contains  uacy  im- 
material  and  irrelevant    statements  not   germane   to   the   subject 
matter  of  his    eiLplo:rXuent. 

The   agreement,    aated  August   5,    1956,   reoites   tuat   the   de- 
fendant  retains   ana  employs  plai^itiff    to    act   lor  ni£i  as  an   attorney 
in   a   certain    claim  defendant  had   against    "ueitinan   Irust   iJoi-pany, 
or  Ired  ^,   Heitman,   or  i'hilip   j.  Lindgren,    or  all   oi    the   .ibove 
naiued,    arising  out   of  real    estate  owned  by  me  heretofore  ioiown    as 
the   Crest  Lawn  Court  Apartments."     Plaintiff  was  to   adjust  or   com- 
proiiiise  or  settle  this   claim  eitxier  out  of   ojurt  or  l;y  suit,   and 
defendant   agreed   to   pay  him  as   compensation   for  his    services   an 
aiaount   equal   to    one-half  of   any   amount   in   excess   of   «1000  obtained 
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on   said   claim  by  settlement  or  otherwise.      If  the  vaoiJDt   realized 
on    tne   olalm  was  ^KjOQ  or  leas,    then  plaintlH'  wae   to    receire  no 
paymont  for  his   serYloee.      llie  agreeiu  nt  further  recited  tn-at    it 
was   to    cover  defendant's   claim  against   the   Chicago   Title  <i  Trust 
Company,    "arising  out   of   the   above  building,    aiid   also   la  Icreoloeure 
known  as  case  i^o,    243  3008,    entitled  Chicago  Title  a.  Trust  Company, 
Trustee,   v.    ii^dward  Gee,    Carl  Jiikstrom  et   al." 

The   statement  of   claim  alleged   that  defendant   turned  over 
to  plaintii'f   checks  payable   to   the  Heitnian   Trust   woii.pany  and  a 
numb-^^r   oJ    other   docui.^ents;    that  plaintiff   did  represent   dcf ei-daiit, 
and  while   doint^   so   defsid&i.t,   witioout  iiotice   to   plaintiff  and   without 
his  knov'ledge,    settled   the  matter,    receiving  in    settleiuent   v2000; 
that  therefore,   under   the  teriiis  of   the  agreei^ent,    :)laintlff  was  en- 
titled to  $500,  whloh  defend  2it  failed  and  refuses  to  pay. 

The   affidavit   of  defense    states   that   defendant  was    the   owner 

of  tne  Crest  Lawn  Court  iipartiZients;    that  foreclosure  proceedings  had 

been  commenced  by  the   Chicago  Title  <k  Trust   Coiupany,   which  filed  Its 

bill   as   trustee  on  beiialf  of  the  bondholders,    and  that  plaintiff  was 

the  owner  of   two   of   the  bonds  aggre^^ating   3100C.      Defendant   further 

said  that  he  nad  no   defense    bo   the  foreclosure   suit,    that  plaintiff 

failed   to   file  defendant's  appearance   ixi   the  foreclosure    suit   and 

advised  defendant  taat  he  had  no   le^al   defense   x,c   such  loreclosure 
suit. 

These  allegations   are  not   a  sufficient    reply  to  plaintiff's 
statei  <»nt   of    claim*      It   does  not    clearly  appear   from   the   agreec-ent  of 
employsnent   that  plaintiff  was   to    represent   defendaiit   in   the  foreclos- 
ure proceeding,      iLpparently  defendant  nid   a  claim  against  iieitman 
Trust   Gdiapany  or  i'red  P.Heltman   or  Philip   C.Llndgren,    vrnlch  plaintiff 
was   exployed  to   oroseoute;   but  what   connection  these  parties  had 
with   the   foreclosure   suit    does  net   appear,      ihe  only   reference   to   a 
foreclosure   contained   in   the   agreeonent   is   in   its  last   t^aragraph, 
whloh   recites   tliat   it    is   to    cover  defendant's   claim  against  the 
Chicago   Title  &  Trust   Coi^pany  arising  out  of  a  foreclosure    suit. 
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Th*  allegation   In    Ui»   ul'l'idaTit  ol'   del*en««  vnieh   aas«rtt 

that   the   interest  el'  plaintil!  was  oppoeed   to    and  vita^oniBtic   to 

tAat   of  del'endctrit    is  merely   a  etatement   ol'    conclusion,   loaeed   on  no 

facts  appearing  in   the  aiiiended  iefenae. 

ilie  al'l'idayit   ol'  defense   does  not   disclose  the  materiality 

two 
or   connection  between   plaintiff's   alleged  cmerenip   of   the/oonds 

secured  by   the   trust   deed    bo    the   Chicago   I'itle   a.  Trust   Company,    and 

the   services  which  plaintiff  was    employed   to  perfor  i.  with  reference 

to   defendant 's>   claim  against    the   parties  naiced  in    the   HKreeaent  of 

eniploi'Tuent,      Tliese  parties,    bo    far  as    ehown  by   the  ^leadings,   were 

in  no  way  oonneoted  with  the  foreclosure  proce'^ding. 

It   I'ollows   taerefore,    that   the   failure  to   disclose  plain- 
tiff'c   ovmorsirilp   of   the  bonds  was  not  material    to   the    subject  nat- 
ter of  hie   eiiiployiTient   and    should  not  prey  en  t  ais   recovery  un<?<»r  the 
tprri.s  ol'   the   coritract.      In  hunter  v.    Troup.    315  111.    293,    the  plain- 
tiff brought    suit   to   recover   coi.;.pen3ation    ior  legal    services  ren- 
dered  in    settling   an   estate;    the   defense  was   Uiat  he  -rras  not   entitled 
to    recover,    as  he  had  an  interest  Wiiich  was   adverse   to    f^d.   confliot- 
in/j;  with   the   interest   of  his   client;   plaintiff  nad   in  his  possession 
a  certain  deed  e2.ecutdd  by  the   testatrix  and   the  def  en-lant   asserted 
that  hla   failure   to   diiaoloae   this  was  adverse   to   defendant's  inter- 
ests.       It  was  held  taat   the    oonceal^ieut   7:ae  not   of   a  c^.^terial   fact 
Euch  as  would  prevent   the   recovery    of  compensation  for   services  ren- 
dered.     c>o    In   the   case   at  b^r,    the   fact   that  plaintiff   concealed 
his  OfVnertaip   of   certain  bonds   secured  by   trust   deed  on   the  premi- 
6P8   Ovvnad  Vy  defeiidatit    is  not   si.cewii   to  have  al'fected  or  be    connected 
with   tim   prosecution^   ol    defendant's   claim  against  persons  not    con- 
nected with   the  owxieratxip   of   the  pr&.i6v»s. 

It   is  well    settled   tnat  where   aii  atcori.ey   is   ea&ployed   to 
perfoxTD  legal    cervices  and  his   client  puts  it   out  of  his  power   to 
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ooinn?.y  with   thn   contract,    urn  by   QOMpro^aing  h ^Xaput      Uic  ftttoniay'i 
knowvedgA  or   consant,  hs   In    t*xitltl«4   to    oo   periektiori   for  aim   t^r- 
Tiotfl  In   co0ipli»itnae  with   the   terms  ol'   tiie    ooiitriAct.      Millajd  y. 
^t4Pty  9.f  .P4.Qh;Vtva^,   13  111.    ^p.    587-634;    Xown  of  ^X.   Vorr^on   t. 
Pat  tog .    94   111,    66;   jp.-irn«q  v.   garnoe.    225  11^..    App.    6rt, 

l'h«   ruling  of  the   court    striicin^   the  wueii^ded  ai'ildAYit   of 
defense  was  nroper,    md   «e   it   is  tiot  deified  that  def anient  reeelTe4 
in   eettloment   oi'  hie   olatim  #200U  and  t;^at  under  tue   eontraot  ef  en* 
ployraent  plaintiff  w»e   to    receive  one-hall*  of   any   ujsount   obtained 
in   oxcesc  of    ?1000,    the  Jud^jBient   for  ^5uo   ie  al'flnaed, 

O'Connor,   P,    J.,    and  Katchett,    J.,    concur. 
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COSTZMZIA  COSTA, 


Appellee, 


▼  0, 


OKDKH   iiijJii^  or  ITALY  IV  AMiR 
Appellant. 


lis  MUNICIPAL   COb«T 
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MR.    JU8TIGK  MoaURliLY  DilLlVlJfiKD  TilE   OPIX.I(^    Oi"   THjfi   JOUhT. 


TJaie   is  a   salt  upon   a  benefit    oertil  icate   in    the  defend- 
ant order,   issued  to  jbiaEsareno   Coeta,    the   son  of  plsdntiff,   in 
whioli  she  was  named  a*  beneficiary.      Plaintiff   claimed  txiat   the 
oerti!  icate  wae  delivered  to  ilaszareno   Co  eta,    in  which  defendant 
agreed   to  pay  plaintiff  in    case  of  hie   death  #600;    t^iat  he   aied 
October  26,   1934,   while  the   oertii'lcate  was  in   full   force  and   ef- 
fect;   that  the   terms  of  the   certificate  had  been   complied  with; 
that  proof  of  death  had  been   furnisiied  but    tnat   defendant  has 
refused  to  pay  the   sum  mentioned  in  the   certificate. 

The  defense  asserted  was   Uiat  itassarenc   costa  was  never 
admitted  to  beneficiary  membership   in   tne   defendant   order;    that 
the  certificate  was  not   in   full    force   and   effect,    and   that  plain- 
tiff had  failed  to   institute  her  auit  wit.  in   one  year  from  the 
date  of  death  of  i»a2zareno   Costa,    as   required  by   the   terms  of   the 
certificate. 

The  case  was  heard  by  A  Jury  and  a  rerdict  retuined  apon 
which   judgment  was   rendered.      The  abstract   filed  by   defrnd-nt 
deep  not   show  in  whose  favor  the  verdict   ran  nor  the   amount  of 
the   Judgment   rendered.      Such  matters   are  vital    arid    should  be 
at^own    in  the   abstract    ;md  properly  indexed, 

Ws  gather   froa   the   stateu^ent   of   counsel    that    the  verdict 
was   against   defendant   and   that   Judijment    for  ^^675  in   favor  of 
plaintiff  was   entered,    from  wiiloh  defendant   appeals. 

The  only   defense  presented  upon    the   trial  was   that   suit 
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was  not  oommeno«4  within  one  year  from  the  date  of  death,   aa  ra* 
quired  under   section   13   ol"   the  benefit    certHicate.   It'azzareno 
Costa  died  October   26,    1934,    and    euit  was   conmenced   December  6, 
1935,    about    six  weeks   alter   the     expiii»tion   of    the   year  period. 

Plaintiif  alleged   and    sou,  ht   to   proTO   that    the   company 
by  its  actions  waited    this  period   of  limitation.      '£hn   claira  was 
filed  by  the  beneficiary  in   the  month  of   January,   19:^5,      There  wa« 
some   nyidence   that   the   following  April   defendant   deiied  liability 
and  a  letter  to   this   effect  was  wricten  by  defendant's   S9cr<>tary, 
althougii  we  do  not   find   the  letter  in   tho  record,      Pe   er  D.    Gia- 
ohini   testified  that  he  was  retained  by  ths  plaintiff  as  her  at- 
torney to  proeecute  her   claim,    approximately  in    June,    1935;   he 
wrote  to   defendant   about  plaintiff's    claim  and   in   reply  received 
a  letter  dated   Juno  15,    1935,    saying   that   the   reason  for  refusing 
payment  was   that   Costa  had  never  been   initiated   in   the  lodge   and 
thereloro  never  b   came   a  member  of  defendant   order.      The   record 
also    shows   another  letter  written  by  defendant's   secretary,   w   ich 
is   in  Italian   and  w  lioh   translated   seems   to   advise   that   the   certi- 
ficate was   "illegally   consigned," 

The   attorney  for  niaintiff   then   conferred  with  the   "Grand 
Venerabls"  -  Air,    Spatusa  of  the  defendant  order  -  with  reference 
to   olalntiff 's  claim.      The    question   arose  as  to  whether  an   initia- 
tion Mras  n*?oe98ary   to  laake   tho  policy  valid*  ^r,    Giachini    testi- 
fied   that  lie  had  various    conversations  with  kr.    Soatuzza  along  in 
Jur, e,    July   -aid   Septe:aber,    in  irtiioh  he   told  Mr,    Spatusza  that  initia- 
tion "'as  not   necessary,    to  w  ioh  i^ir,    Spatuzza  said  t  lai   they  would 
pT4y  the   -ynount  of  money  named   in   tho   eertilicato  but  asked  witnoss 
to    get   in    toucl;  with  him  later;    that    shortly  before   the   '^.xoiration  of 
the   twelve  months  after   the  deatii   of  Costa,  Mr,    Spatuzza  requested 
him   to  withdraw   euit   .-^uad   that  he  would   "contact"  hiu  and  let  him 
know.     M.X,    Spatuzza  testilTied,   deriying  that  he  adwisod  Mr.   Giamhini 
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to  wltMioId   suit. 

The   Jury   eaw    che   reapeotlT*  witneBses   and  was  b«tt«r  abi« 
to  pate  upon    thftlr   uredibillty   tuan   1b   a  court   ol    rerl^v.      Th« 
fact   that   defendant  baaed  Ite   refuaal   to   pay   lor   a  reason  which, 
after  a  time,   It  aheuadoned,  might  reaeonahly  lead  the   jury  to 
conclude  that  defendant   deslrf^d    le   avolA  maiklng  payment   and  that 
Its   conduct  with   reference   to   Uie   cialm  wac  KotlTated  to   this   end. 
At   least    the   record  does  not   dlsoloee   any   sufficient   reason   to  hold 
that   the  yerdict   Is  manlfe8tl:y   against   the  weight  oi    the  eTldence. 

£ot      oounBel  have  cited  a  large  number  of  cases  teaching 
upon   clrcoiii stances  which  would  constitute  a  waiver  of  such  a  proTl- 
eion  in  a  polioy  or  certificate  as  le  here  presented.      It  has  been 
held  generally  that  a  waiver  may  be  proved  by  Inference  froii  the  aets 
of   the   company   In  holding   out   reasonable  uope   of   adjuatuent,    and 
that   slight   evidence  only  Is  needed  to   create   a  salver  of   the   stipu- 
lation  of   tiie    time  witiiin  waicii   to   bring   suit.      Among  the  many   cases 
touching  tills   question   are  Allemanla  glre   Ins.    Co.    v.   feck.   133  111* 
220;   Andes  Ins.    Co.    v.    fflsh^    71   111.    620;    Clark  v.    The  Pacific  ^ut. 
Life   Ins.    Co.  .   185  111.    App.    530;    J?.   A     M.  .Iiis.    Co.    v.    uheBnut|     50 
111,   111,      Cases   involving   somewhat   different    circaii-atances  are 
cited  by  defendant,   wiilch  It    ia  unnecessary   to   lletintcvlah   In   de- 
tail.     It   Ir    enough  to    say  that   the   olrcum stances   pressited   to    the 
Jury  were   sufficient   to   justify  its  verdict,    and  the  Judgment 
thereon   Is   affirmed, 

AlTXiaiBD. 

O'Connor,   P,    J.,    and  Matchett,    J.,    concur. 
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MR.    JUSTIGB  MATCHETT  roXIV?!KED   THE   OPIilOK   OF  TOT   CCUliJ, 


May  2,   191b,   plalnttfl',    then   a  child   Jaet  pa«t    thr««  years 
of  ag«,  wandered  away  I'rom  her  houie  ii-   Ghicp-go    ind  wae   struck  "by 
one   cl'  defendants'    street   care   -^t    the   intereection   of  ^orth  and 
Wept<»rr    HV'»riue«,    suetai-r. lr?g  a   seriotts  ir.lary  to  her  1  ?f t   foot. 
The   fsctw   &rc   recited  In   Aetail    in   thf   oplt  ion   of   tMs   oourt   filed 
^^   Spencer  v.    Chioaaio   Pity  Ry.._Go»    et    al.  ,    220   lii.    App.    436. 
Suit  "by  isuardian  was  ■broutvnt   In  her  beialf   in   the   Superior  oourt 
agt^inst   thp   two   ra.ilway  co.i'poniea,    end  e.  declaration  of  two   coucte 
was   filed.      One  of  tho   counts   charged  general  negligence  in  the 
operation   of  the    street    cg.r,    fxic'    the   a^cond    count    oiiarg^  negligence 
in   faillnn  to    rin;'-  a  "bell,    sound  a  ^ong  or   otherwise  notify  plaii^- 
tiff   of   the  approach   of  the   car.      Upon   trial   lfcfo^^   Judj^e  Oavid     oil 
a  J  '.ry,    at   the   cIofc  of  all    the    evidei  ce   t;ere  rae   an   inctrueti^ou 
that   plaintiff   could  not   recover  under   the   secoua   oou«t,      Ihe   cause 
wae    then   8u"bmittei   to   the   jury  ur.d-r   the    fiiei   c  ULt   aui  a  verdict 
for  plaintiff  with  damages   aseessed   at  ^85000  was   returued.      Judb- 
ment  was   entered   on   the  re'Cict,    and  defendar^ts   appealed   to    tiiie 
court/ 

This    court  tein,,   of   the   opinion   ti;at   a  preponderaiice  of   t<je 
evidence   indicated   that    the   def < ndante  were  not  negligent   accord- 
ing  to   the  practice   then   existing,    reversed   the  juiti^ent  with  a 
finding  of   fnot  without   remanding   the   cause.      Spencer  v.    i^\iciAf^ 
City  Railway  Co.    et   r1.  ,    22u   111.    App.    436.      This  practice  wm 
afterward  modified  by   tlie  decision   of  the   Suprwae   court   in  Mirich 
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T.    gprechner  Gontraotjjig  Co..    312  111,    343,      April   9,    1935,   plaln- 
til'J'   8u«d  out   of   the    Sjuiireme    court   a  writ   oi    error   to    rfritm  th« 
judgment   of   tinis   oourt,    and   th«   Supreme   court,    following;    its  dcels« 
ion   in   Bepel   v.    Q,    0,   Ky.    Co.    et    ai..    325   Hi.    43,    rcT  »rsed  th« 

judgn;*nt   of   this   oourt    .md   rsiuanjled    the   caus«  with   directions   to 
thie    court   to   either  affirm  tatt   judeJaaent    of  the    trial    court   or 
reverse   it   uni    reitAnd   th«    jauee   to    the   Superior    court  for   a  new 
trial.      Spencer  V.    Chioafeo    City  Hallway  Go.    et    'il.,    366   111.    1?0. 
Pursuant    to    the  niE.nlate    of   the   Suprezue   court   the    appeal  was   re- 
docketed   tn    thiji   court.      The  parties  hare   filed  new  briefs,    and   at 
their  request  have  teen  heard  on  oral   arj^iument. 

The   contention   oi    defendants  now   is   in    tiie   first  place, 

tuat 
that  under    the   finding     of   this   cour^/the  verdict    is      aj-^ainst    the 

manifest  weiglit   of   the   evidence,    the   Judi-jitent   oi    tne   trial    court 
■ust  be  reversed  and    Uie   cause   retuanded   for   another  trial.      Secondly, 
they  make   the   further   contention   that    instruction   4,    givn   at 
plaintiff's    renuest,    is   reversibly   erroneous,    and   that   the   Judg- 
ment   should  be   reversed   and  the   cause   remanded   for   that   r«>ason. 
On  the  other  hand  plaintiff  points  out  that    since   the   brief  of 
defendsunts  and  the  former  opinion  of   the  Appellate   court   reeognlre 
that  the  facts  were  undisputed   ( sxceot  with  reference   to    ismaterial 
issues) ,    since  the   testimony  of   the  different   sets  of  witnesses 
was     wholly  consistent  with   each   other,    and    since   the   Supreme   court 
has  held   as   a  matter  of  l9W   that    there  was   an   issue   of  fact   for 
the   Jury,    this   court    should  not^  hold   as  a  laatter  of  law  that  de- 
fendants v'ere  liable   and  affirm   the   Judgment,      xn   support  of   this 
contention  the  plaintiff  relies  on  Thomas  v,   Buchanan,    iirst  de- 
cided by  this    court    in   272  111.    App,    3CS,    afterward   reversed  by 

111., 
the   Suprene   oourt   in  volume   35J?/  page   270,    and  upon   reconsideration 

affirmed  by  this    court   in   277   111,   App,    394. 

We  are  not   convinced  by  plaintiff's   argument.      The   conten- 
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tlon  now  mad*   that  no    Issue   of   i'   ot   is  prenented  lor   a  jury  t«   uono 
trary   to    the   con  ten  tlon  r:iade  by  plalntlfl*   in   th«   l>upr«c:e   ocurt   upon 
which   nhe  obtaiiied  u  reversal   ol'   the   Judt^ent   ol'   "whit   oourt,     E«r 
eontention   there  was   that  the   eridei^oe  presented  an   isHue  o'i  l'a«i 
for  the   Jury   to   deoid*,    f^'J^id   the   Suprcaie   court    so   held.      Plaintiff 
now   conteri'le  upon  the   sajoie  evidenos  that  ti.e   court   should  nold  as  a 
matter  of  law   that   defer. dants  v/ere  f^uilty  of  negligence.     Mani- 
festly this  re    cannot   do*      I'he   Supreme    court   did  not  hold   as  a 
matter  of  law    tliat  defendant  was  guilty  of  neidlt^encs,   but   en   ths 
ocntrory  held    that  under   the   facts   as  presented  in    the   record 
there  was,    as   a  matter  of  law,    an   issue   ol    faot   "-nich  would   coiptl 
cither  the  affirmance  of   the   Judgment    entered  upon   the  verdict   of 
the   Jury,   or  the  remandr.ient   of  the   cause   lor   trial  before  another 
jury*      If  the   Supreme   court  had  held   as   a  matter  of   law   that   de- 
fendants were  negli^ient,  manifestly  it  would  have   reversed  the 
Judgment  of   thie   court   and   affirmed   the   judgment   of   the   trial 
court.      It   dil  not  do   this  but   directed   tnis   court   in   its  discre- 
tion  tc   pither  fiffirr.   the   Judfement   of   the   trial   court  or  reverse 
that   .ludgment   end  remanrl  the   iesur  of  fact,   ^:iich  the  Suprea* 
oourtfound   to    exist,    to   smother  Jury. 

Ir.   Thomas  v.   Buchanan,    supra,   -iiram  Eiomas,    the  husband   of 
the  plaintiff  aditdnistratrlx,   was  killed  while  riding  in  an  automo- 
bile  o'TDRd   and   'irlven  by  Barl  Anderson,    the  autonobile  having   col- 
lided with   another  auto.vobils  ownpd  by   the   defendant,      Xhere  was  a 
judgment   in   the   trial    court   for   the  plaintiff.      Upon   appeal   to    this 
court   it  was  held  as   a  matter  of  law   that  Anderson  was   tne   sigent 
of   the  deceased,    was   acting,   in    the    scope   of  hie    emploj^ient    at   ths 
time  of   the   collision,    and   that  he  was  guilty  of   contributciry 
nsgli<j;enos  which  would  bar  a   recovery  by  plaintiff.      Upon   review 
by  the  Supreme   court   it   was  held   as   a  matter  of  law  that   there   wa« 
no   sYiddnce   tending   to    show   that  Anderson  was   the  agent   of   defend- 
ant at   the  time  of  the  accident;    that  no   such  issue  was  presented 
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upon   th«   trial   oi    tJa«    oa«e,     Moreover,    that    If   th#r«  ''as    any  itmia 
concarning  that  ral  at  Ion  ship   thera  waa  sufficient   aTH^jnce   to  ^o 
to   ziie   Jury  on  it,    ahd    taat    tha    trial   court  w  juld  not,  hava  >i««n 
warranted   in    taxing    tne   case    from   the  Jury   eTen    though   tha  drlTar, 
Anderson,   was  as  a  matter  of  fact  guilty  of   contributory  negligano*. 
The   Suprame    court,   however,   held   as   a  matter  of  law   that   the   de- 
fendant was   guilty  of  negligence,    bat    that   it   could  not  be  held 
that   the   conduct  of  Anderson  was    sucn   as   to  warrant    an   in  struct  ion 
that  he  was   guilty  of   contributory  negligence   as   a  matter  of  law. 
for  thesft   reasons  the  i:iuprauie   court   said   the  Appellate   court  waa 
not   Justified   in  reyersing  the  Judguient  without  remanding   the   cause 
for  a  new   trial. 

The  Supreme   court   therefore  reyersed   the  judgment  --ith   the 
unusual    direction    tnat   the  Appellata   court    consider   the   assignment 
of  errors   "other  thari  the  two  here  decided,"   and  either  affirr   the 
judgment   or  reverse   and    re/iuui'^    the   cause   for   a  new   trial.      The 
Appellate   court,   upon  reconsideration  in   conformity  with   these 
directions  of  the   auprome   court,    concluded   it   could  not   find  tha 
plaintiff  guilty  of   contributory  negligence.      This  and    other  aseign- 
menta  of   error  were   considered  as     directed   and  found   tc   be  without 
merit  uoon   the  record.      The  judgment  was  therefore  affirmed.      The 
case   is   clearly  distinguistiable   from  this.      Here    there   is   cnly  one 
finding  of  law  by  the   Supreme    court,   naTiely,    that   there  was   evidence 
sufficient    to   require   that   the  ultimate   issue   of  whetherdefen 'antf 
were  negligent   should  be   submitted   to   another   jury  in   case   the 
judgment    of  the   trial   court  waa  not   siffirmed,      I'he   finding  of  this 
court  upon   a  review   of   the   record  was   that    the  verdiot   of   the   jury 
in  fivor  of  plaintiff  'as   clearly  and  manifestly  against   the  weight 
of  the   evidence   on    the   issue   of   the  negligence  of  defendants.      Ihia 
presentpd   a  clear   issue  of  fact   which   the   Supreme   court  was  without 
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JurlBdiction    to   consider   arii  wnldh   it   4id   not    conBi4«r,      Unier 

similar   oiroumstancfts  we  beliere   it  hat  been   th.e  unraried  practice 

of  this   court   througiaout   th?  years  to  reverse   tne  Jadtfinent   and 

rooiand    the   ca>.ae   for   trial*      We  have  wei4^ed   the  evidence    as  was 

the  duty  of   this   court   and  have   found  the   verdict    to   be   agaixist   the 

clear  and  manifest  preponderance   of  tl^rt  evidence,     Even   if  we 

had  the  power  under  auc'ii   circoiastanoee   to   reconsider  it  (a  questlea 

now  unneoeasary   for  us    to    letenulne)    we  would  not   arrive   at   any 

other  or  different   conclusion.      It   follows   that   there  laust  be 

another  trial  of  the   issues. 

As   the   oause  must  ^e   retried  it    aeeius  appropriate   that  we 

should  give    consideration   to    the   error  assigned   und  ar^^ed  with 

reference   to  plaintiff's  4th  instruction,      'ih*  instruction   is  as 

follows: 

"You   are   the    sole   judges   of  the   question  of  fact    iu   triis   case, 
and   should   determine   the    saiue   from   the   evidence   in    the    case  under 
the   instructions   of   the    court,    as    to    tiie  law,      JJut   the   court   does 
not  mean  by  any   instructions  given    to    the   jury   to   tell   then,  what 
they   shall    find  as   to   any   fact    in    the   case,    and  you   should  not   be 
influ'^nced   in   the   slightest   degree   as   to    the   fccts   i..    the    case  ty 
any  &eeertion  or  stateuent  of  counsel   on   either  aide  of   the   case 
unlesn   there   is   evidence   in   the    case   tending   to    a^ituiii    the    sa^ue," 

Defendants   contend  that   the   instruction  is  objectionable 
because  It   told   the  jury   that   they  must  deteriuine   the  questions  of 
fact   from   the  direct      evidence   xxi    the    caae,    and    that   tne   jury 
should  not  be  influenced  1^  ttie   sligtitest   degree   as   to   the   facts 
in   the   case  by  any  argument   of   counsel  unless   tlaere  was   evidence 
in    the   case    tending   to    sustain   the    sasie.      It    is   ar^gued  that    the 
substancfi   of   the   instruction  was   calculated  to    induce   the   jury   to 
disregard  matters  of   coiumon  knowledge  and   experience   in   the   al'fairs 
of  life   and    to    ignore   the   arguments   of   counsel.      It   ie   also    con- 
tended  that    as  applied    to   this   case   the   instruction  was  erroneous 
because  under   the  facts    the  arguments   of  defendaiits*    cjurisel  were 
necessarily  largely  based  upon   ooi.u&on  knowiedg«,    and  defendants 
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■UTinarise   t'lelr  obJ9otiona  lay   stating    that    th«    instruotlAB   tcnd«4 
to  nulliiy  ttim   iegltl<!iat«   argmaents  of   c.junttl   in    th«   oaae.      A 
what   similar   Instruotlon   seems  to   nays   bssn  neld    correet   ii<  ijma 
Co,    ▼♦   Greso^   102  111.    Apt).    257,    and   there   are,    oi    oourse,   umaj 
oases  holding  that  it   Is  improper  lor  oounsel   in  arga&ient   to  go 
outside   the   eTidence   in   the   reoord.      Xhe   right  ol'   ooui.eeX   to  pre- 
sent  to   the   jury  reasona'ble  inferences  I'roni  facts  in   eridenee  and 
reason   alon^   the  line  ol    their   ooxuiuon   experience   is   an   integral 
part  of   trial  by  Jury   as   it   exists   in   this   dtate.      While  hesitating 
to  hold   that   the  giving  of   this  instruction   constitutes   rsTersible 
error,   we  think  tlxe   instruction   is   eubjeot   to    criticism.      In  deter* 
mining  whether   the   inetruction   is   revf^rsibly   erroneous,   necessarily 
much  would    depend  upon   the  nature  of   the   arguoient  made  by  ocuiisel 
to    the  Jury.      In   this  case,  howeyer,    there   is  no  object ion   in   th*t 
regard.     We   thlnlc  tho  instruction  ought  not   to  have  been  given. 
For  other  reasons   stated   the   Judgment   is   rnverssd  and  the   cause  re- 
manded for  another  tried.. 

REVSRSBD  AHD  RBkANISSD. 

O'Connor,  P,    J.,    «uid  McSurely,    J,,    concur. 
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in   Trust   DeeA   dated   June    Q^>^92f, 
Appell&UTite 
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MK.    JUSTICE  MATC'QSTT   0130.1  VEHSiD  HIE  OPIUIOK  OF   THE    COURT. 


TViis   iB   i'Ji    uppeal  by   Ocf  endar^ts   I'rou  a  dacre ::   ol   ror«alO0ar« 
entered  Gctotor  ?..9  ,   1936.      'me    ciuse  rus  :::ar::.  apoc   o::cc>Lloi.8   to 
the   report   of   a  la %?.t-r   tc   wUon  it  h^^d   u^en  reiarrcd  tc   ta*.e    avi- 
dene©   and    report,      Kxceptione  rere   oTcrroled   atd  a  deoree   ol'   sal9 
and  foreclosure   entered   in  conl'orciity  wit.i   the   recoriiaendatioi.  3  ol" 
the  maeter. 

Plaintiff   I'ilod  hia  bill  i.ay  13,   1636,    averrint,   the   0x«cutiai 
on   June   (>,   1927,   by  Willi  ui.  U.    Alien   ;4iid  ^an-a,   ixis  v  xie,    of  a  trust 
deed    .onveying   to  Viili.3in  5,   iiartin,    as   trusxee,   prejuis**   ^^iuated 
in    Gh.ica{;o,    to    O'scure   the  puynent    of  aii  iudKMtedxiesa   reuresenved  by 
a  principal  r^ottJ  of   ti^e  litucera   for  tp3,OuO,    payaule   to    me   oraer  of 
themaelyea   .md  by   thei-i  endorsed,   v-ith  interest  until  maturxty  at   the 
ratf»  of   6f!^  per  annun,    repreaeiited  by  interest   coupons  mataricg  upon 
the    iatee   on  rhich  interest  v.-ould  become   due   and  payable  upon   the 
principal  note,    according   to   itt^   terias.      '^he    t>ill   also   agreed  Lxiat 
on  i.ay   25,    1932,    the  principal   note   bein?-;    about   to  mature,    defsiidant 
Peavl   lielses,    a   auineter,    tlien  holdinc^  tii.le,    aritered   into    aa   exten- 
sion   atjrecaent  r/ith   the  plbkint^f   in   aiid   cy    wiiiah  t^^e   time   oipayicent 
cf  the  note  was   exteiided  for  the   further    terii.  of   tiixee  years,    the 
int'^rrst   for   £,aid  extfcvided  period  bein      represe:.ted  by  interest 
coupons   ejcecuted  by  her,   maturing  upon  the   dates  upon  which  interest 
would  become   ^ut  and  payable  during  this   extended  period.      The  bill 
also    averred  default    in   the  payiuent  of  interest,    and   the   election  of 
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plaintilT   (alleged   to   Ije   tke   Ofi^*r   eOid  holdel)  ol    tae  cot««  and 
ooupons)    to   declare   th«  whole  amoaQc   due   arid  pay».i<le.     l>ua^roua 
persona  irere  made  Ael'^ii   ante,    inclallng  Williiua  D.    •••artin   ae 
trustee,      Jozne   of   them,    in  eluding  iiartin ,    anawered,   ^aeitaer  ad- 
mitting nor  denying   tne   avenuents  ol'   the  bill,      Pearl  i^eleon 
answered  averring  that    ana  was   on  August   24,   1^27,    tue   owner  of 
tlie  notes   and    iruet   deed,    and  that   on   ta.t   dlite    eae   acquired   titl* 
to    the  proaisce  "by  warranty  deed  iroiu  the   Aliens,      bn*  averred   ta*t 
some   tiu^e   in   oepteiaber   or   Octooer,    lid2ci,   plaintii'l   siated   to  her 
tnat  he  had   a   custcaier  who   v/iehea   to   buy  a  mortgage  and   that   she 
thereupon   gave   to  hifu  a  list   ol   certain  fflort^a^es    tnat  were   I'or 
sale;    that  he   ai'terward  returned  to   the   oi'l'iee   and   etated  that  h« 
wished  to    take   this   trust   deed  and   the  note*  mentioned   in   the  till 
of   complaint;    that   she  delivered   them  to  nim  without   receiving  any 
consideration   therefor,    nnd   that  when   she   requested   their  return 
Plaintiff   toldher   that  he  had  given   credit    therefor   to  Williaa  D, 
Martin,    one   ol    the   defendants,    on  his   account  wit.i   the  Xempleton 
Lime  Uomp&ny»      bhe  therefore  averred  tJtxat  plaintiff  was  xiot    th« 
owner  of   th     notes   and    trust   deed,        his  was   tne    sole   issue   of   fact 
and   the   only  defense  presented, 

I'he  master  in  his   report   found    tnat   it  nc.^   been   ocnclusively 
proven  from  voluminous  exhibits  Wiiich  were  returned  with  the   report 
that  Pearl  JMelsen  did  not   st  any  time  have   any  interest   iz.   the 
mortfeage,    and   that   in   all  her  dealings  with  plaintiff   she   acted  as 
th<s   owner  of  the   real   estate   and  not  of  the  mortgage,   and  that   it 
was  hi?   conclusion    "beyond   any  question   ol    doubt,    that  Andrew  ^, 
Halleman   ie   the  legal    owner   and  holder  of   the   Iruet  Deed,   Principal 
i<ote,  TSxteneion  Interest   coupon   and  Ixteuaion  Agreei^ent,   received 
in   evi'lence  herein,    and  is    '?ntit?^ed   to   foreclose   the   lien  of   the 
said  Trust  Jeed."     Pearl  lielsen   does  not   appear  in   this   court,    but 
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In  a  brief  filed  in  behalf  of  the  Aliena  and  tilliua  D.   Martin,   ae 
trustee,    the   contention   ia  madt   that   the   finding  of  the  master  and 
the  decree  that  plaintiff  waa  the  bona  fide  legal  holder  of  the  note 
and  truet  deed  is  not   sustained  by  the   eridenoe,   and  that   the  deere« 
should  be  reversed  for    that   reason. 

The  methfled  adop  ted  by  defendants   to   this  end  it  uiiusual   in 
that  they  prenent   an   abstract   containing  all   the  evidence   suoTJosed 
to  be  favorable  to   defendants*    contention   and  omitting  practically 
all   the  evidence  tending  to  disprove  it.      The  plaintiff  has,  how- 
ever,   presented  much  of  the  omitted  evidence  in  an   additional  ab- 
stract.     It  does  not   appear,  however,   from   either  abstract   that  the 
record  contains  all   the   evidence   received  upon   this  trial   of  the 
cause,    and  we  would  t   eref ore  be   Justified   in   refusing-  to  weigh   the 
evidence,      l^elgfon  v.    3«ymour.    243  111.    App,    392,    and  Rule   6  of  this 
court/     However,   we  have    exaniined   the   record   and    find   that   it   con- 
tains all   the  evidence   submitted  upon   the   trial.     We  have  therefore 
•xamined  the   evidence  bearing  upon   tiiis  iseue. 

The  finding  of   the  master,   which  has  beenapproved  by  the 
chancellor,    is  prima  facie   correct   and  wi.ll    control  unless    some   good 
reason   appears  for  setting  it  aside.      Our  examination  leads  ue   to 
agree  with  the  finding  of  the  master  that   the   evidence   shljwe  beyond 
reasonable  doubt  that  plaintiff   is  the  true   ownerof  the  notes  and 
trust  deed. 

The   evidence    shows   that  William  D.   Jtartin   at    the   time   in 
question   operated   an   investment    company  of  which  he  was   the  owner, 
dealing  in  real   estate,  mortgagee  and   securities;    that  Pearl£elsen 
was  a  stenai(g;s-apher  and   clerk  employed  in  his  office;    that  Halleman 
wae  president   of   the  Templeton  Lime  Company,    a  corporation   dealing 
in   coal   and  building  materials;    that  kartin  became  indebted   in   a 
consideralle   sum  to   the  Templeton  Lime  company;    that   on   or  about 
October  2,   1928,    the  notes   and   trust   deed  here  in   question  wore 
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d«li7er«d  ty  Mart  In    to    the   plain  till',    as  afv««r«  by   a   receipt  of 
that   date   aignad  "by  plaintiff  and  written  on   the  lecttr-n'iad  oi 
WilliAm  I>«    I4artin   <^  Cu.      Hallaman   testified   tiiat  he   received  the 
trust  deed  and  note  in   settlement  of   this   indebtedness  of  Martin 
to    the  Ttmr)leton  Lime  Company,    and    that   as   a  part   Oi'    tne   sams   oon- 
sideration  he  delivered  to  JiLartin,   at  his   request,    certain  waivers 
of  lien,     A  statement  made  up  on   tne  letter-neaul  of  kartin  is  in 
•Tidenoe,    showing   tl»is  transaction,    and   it   appears    in   the   additional 
abstract   as  Exhibit   19.      'i'he   statement    ocrroborates   plaintiff, 
shows   a  balance   due   to  Martin   in   the   transaction   of  $41. B8  (for 
which  Tjialntiff  gave  his    clieok)  ,   which  was   deposited   in   the  bank 
account   of  kartin   and  Tiaid.      This   aopears   from   the   check  and  de- 
posit   slip,   Irioth  ol   w^hich  are   in    evidence,      i'or  laore   than    eight 
years   thereafter  plaintiff  held    this  note   and    trust   deed   in  his 
po^seseion,    pjid    Plthough  Pearl  Meleen   afterward   tooic   title   to   the 
property,    she  made  no    clalici   to   plaintiff   that    shf;  was    the   owner 
until   the  forecloBure   suit  was  begun.      On   the   contrary,   when   the 
lee.D  matured  in  1932   ahe»  entered   into   a  written   extension   agreement 
wl  tb   plaintiff,    personally   ci^nftd   by  her,    in  which   she   exr-.ressly 
acknowledges   that  rlaintlff  is   the  legal   owner  and  holder  of  the 
note.      She   also   personally  executed   six  interest   extension  nettle, 
one  of  which  is   in    evidence,    and    five  of   theoe,    according-   to   the 
testimony,  were  paid   to  plaiutiff .      The  property  described   ir.   the 
trust  deed  was  also  known  as  930  i<orth  Avers  avenue.     Pearl  i^plsen 
signed   two  bail   bonds   for  Jtaortin   in  which   she   scheduled  f^ils 
property.      In  the   Boheduls   she   swore  th  t    she  was  the  owner  oi  ths 
premises   and   that   this  property  was   subject    to   the   trust   deed  for 
$3000   as   a  first  lien.      June   2,    1932,    she    executed  in  ifTitinf  and 
delivered   to  plaintiff   an   aBsignment   of   rents   on   this  property. 
There   Is   other   evidence,    docuiuentary  and   oral,    tending  to    show 
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that  Pearl  httlsen   Ixi   thle  &•  In   other  tranec^otiona  waa  o<.ly  a  duaa/ 
for  Martin,    that  ii&rtin  was   tha   real  party   In   the  trftx.aantici.,    and 
that   plaint! iT  ie   tho   real   oirncr  of  the  note      ai-d   truet   (rred. 
The  decree   of  the   trial    court    Id   affinaed, 

AFFIRKBD. 

O'Connor,  P.    J,,    and  JUcSurely,    J,,    concur. 
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Fiegeu  was  tried  in   th*  inunieipal   court  upon   an  information 
which   charged  him  with   tho   orima  ol'  unlawfully  oarrying   concealed 
weapons,    etc.,    contrary  to   sec*   155,    ohap.    38  of  the  Barised 
Statutes.     Ha  was  found  guilty  and  santancad  to   the  iiouse  of 
Correction  for  six  months,    and  to  pay  a  fine  of  ¥50.     Motions 
for  a  new  trial  and  in  arrest  were  denied.      An  appeal  was  prayed 
and  allowed,  r^ith  bond  fixed  at  11500,   in   default  of  which  the 
defendant  was   comioitted  to   Jail.      January   27,    1937,    an   order  was 
entered  directing  the  l)ailiff   to   deliyar  defaidafit   to    the   superin- 
tendent of  the  House  of  Correction, 

Sabruary  11,   1937,    defendant   filed  a  petition    in   the 
nature  of  a  writ  of  error  coram  nobis,    in  which  it  was   in   sub- 
stanca   ATerred  that  petitioner  had  no    polios   record   of  ariy   sort, 
tnat  this  was  the  first   time  he  had  been  arrested,    that   the  peti- 
tioner belieyad  the  court  erred  in  the  findings  in  that   there  was 
certain  evidenca  which  was  not  properly  presented  to    the   court,   aol 
which  if   it  had  been  properly  presented  would  hare   induced  tha 
court   to   find  the  petitioner  and  defendant  not  guilty. 

This  evidence  was   stated  to  be  that  petitioner  was  driving 
a  truck  in  the  city  of  Chicago,   which  truak  did  nat  have  affixed 
upon  its  windsiiield  a  Tehiola   tag  of  the   city  of  Chica^a;    that 
petitioner  was  stopped  by  one  af  tha  policamen  of  tne   city  and 
asked  about   tliis  tag;    that  he  thereupon  informed   the  polii 
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tri*  fevewftrti  mr»d  hluov  ft-i^rioea-iq  'clxaqo-iq  n»»d'  b^ti  ii   'ti  xioiriw 
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^aXrixh  ajsw  tthaola  ii'>  ?«*  sonoijivo  aixfl!     . 
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that  he  had  th«   sam*  in  the   coiqpartment  of  hie  truok  whieb  w«e  en 
the  dashboard  in  the   extreo^e   right-hand   comer  from  where  defend- 
ant wae  Bitting;    that   defendant  opened  the   eeotpartiaent  ol    the 
truck   lor  the  our-^oee  of   snowing  the  policeman  his  TShicle  tag,    aai 
after  taking  out  Tarious  hooks,   papersaand   other  sundry  articles 
the   uolicenian  saw  the  revolTer   in  question   in   the  bask  of  the  com- 
partment, whereupon   the  policeman  aireeted  petitioner. 

The  petitioner  also    arerred   tl'iat  he  was   in   the  business   of 
carting  eggs  to   and  froi&  Wisconsin;    that   in   the   course  of  his  em- 
ployment  it  was  necessary  for  him  to   carry  large   sums   of  money,    ^Ad 
that  for  hie  protection  against  robbery  he  kept   said   revolTar  in 
the   co:iipartirkent   in  his   truok;    that  this  rsTOlTer  was   iiren   to  him 
by  a  policeman  in  Chicago   for  that   specific  purpose, 

Xhe  petition  arers  that  defendant  belieres  that  if  Judge 
Bonelli  had  been  adrised  of  these  facts  at  tne  time  of  the  trial 
petitioner  would  not  nave  beer    found  guilty. 

The  petition  played  that   an  order  might  be   entered  direct- 
ing the   superintendent  of  the  rieuse  of  Correction   to   return  peti- 
tioner before  Judge  Bcnelli   on   a  flay  certain,    that  leare  be  giren 
petitioner  to  present   this   evidence,    and  further,    that  petitioner 
might  be  discharged* 

This  petition  being  filed  on  February  11,   1937,   an  order 
was  entered  by  Judge  Bonelli    that   defendant  Fiegea  be  brought  be- 
fore him  on  i'ebruary  16,   1937,    to   appear   at   a  hearing  on   the 
petition. 

Thereupon,    the  State's  Attorney  entered  his  motion  in 
writing  to  dismiss   the  petition.      The  motion   stated  that  the 
petition  was  brought  under  section   72,    cnap,    llo,   Smith-Hurd's 
111.    Statutes,    1935,    and  was   in    the  nature   of  a  writ   of   error 
ooTsti  nobis   and  was  not   filed  as   a  new   civil    suit;    that   the  peti- 
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tlon   did  not    state  fnets  but  aerc   conoluslons;    that   tht  all«g«4 
facte   stated  were  known  to   petitioner  at   the   tiue  ol    the  tziai; 
and   through  hie  own  negligenoe  and  oarelesBneae  were  XiOt  presented 
to   the  court  at   that   tlue,        Del'endant  was  not  proTented  l'ro&  pre« 
eenting  theee  facte  at  the   time  of  the  trial   either  bj  duress, 
fraud,    excusable  mistake  or  ignorance;    that  the  alleged  newly  die* 
eovered  evidence  was  net  ground  for  relief  undsr  aeotion   72  of    ch* 
Civil  ii*ractlce  act.      ihe  juotiou  pointed  out    tixat   the  petitioB   did 
not  aver  that  the   testiiuony  of   the  new  witnesses  was  not  known   to 
defendant   at   the  time  of  the  trial,  nor  did  it   aver  tnat   def-3ndMit 
had  not  had   a  full   opportunity  to   pres^jnt    sucii.   teatii..ony   at   th« 
trial,   nor  that  tlae  testimony  would   show  that  defendant  was  not 
guilty  of  the  charge.      The  motion  also   averred  defendant  did  not 
request   oounsel.      If  he  had,    the   court  would  have  appointed  an   at- 
torney for     him,    and    that    since  he  was  not    convicted  by  fraud,    du- 
ress,  excusable  mistake  or  ignorance,   he  had  lost  no   ri^^t  guaran- 
teed,  and  that  the  alleged  facts  were  insufficient   to  give  the   court 
jurisdiction. 

'ITie  petition  was   set  for  hearing  on  iebruary  16,   1937,    at 
which   time  defendant  was  produced.      Whereupon,    on   consideration  of 
the  motion,    the   court   granted  the  prayer  ol    the  petition   and  allowed 
a  new  trial.   Defendant  was  arraigned,   pleaded  not  tuilty,  was  ad- 
vised by  the  court  as  to  hie  right      to   trial   by  jury,    elected  to 
waive   such  right,    and   the    cuuse  wa*   submitteo  to    the   court   for   trial 
without   a  Jury.      The   court,    after  hearing   the   teati   ony  of  tae  wit- 
nesoes,    fouuid  defendant  not   guilty,    entered  a  jud^aent   on   the   find- 
ing in   favor  of  defendant   and  disciiarged  him  except   as   to    iixe   time 
he  had   already  served.      This  appeal  by   the  People  is   froiL   the  order 
granting  the  prayer  of  the  petition  and  setting  aside  the  Judgment 
theretofore   entered. 

The  procedure  was  formerly  defective  in  that  no  order  was 
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entered  upon  the  motion  of  th«  8tat«*s  Attomey  to    strike  th«  peti- 
tion.     People  ▼.    (Js.rdner.    27^   Hi,    App,    451.      xio^tTftr,    that  aotiMI 
was  in  effect   oTorruled  and  denied  by  the  order  BUBtainioK,   ^-hm 
motion  of  the  petitioner  granting  that   the  prayer  of  his  petition 
"be  granted. 

The   sole  question  fox   determinatioB   therefore  is  whetncr   the 
facts  aTerred  in  the  petition  were   sufficient   to   justify   tne   entrj 
of  an   'r^rder   setting  aside  the  prerious  Jud^^Lerit,      That  quest -^ea 
was  raised  ty  the  motion  of  the  State's  Attorney  to   disaiss   the 
petition.      People  v.    Crookf.    326  111,   266;   People   v.    ureen.    365 
111.    468;   People  v.  ItsJcielny.    279   111,    App,    3b7.      The  petition   was 
in   the  nature  of  a  motion   substituted  lor   the   coKxii.on   law  writ  cf 
error  corajm  ngbijj,    as  provided  by   section    72  of   the   Ciyil  Practice 
act,    and  is   in  its  nature   a  civil  proceeding,    and   the   ^tate,    tnere- 
fore,   is   entitled  to  a  review  of  tne  Judgo^ent,     Pqojle  v.   Green.    3Sft 
111,    468,      The  errors    vhich  may  be  corrected  upon   such  a  motion   are 
such  errors  of  fact   as   could  forxuerly  be  corrected  under  section 
39   of  the  Practice  act. 

In    the   recent    case   of  aeople  v.   A^cAruiuy.    'dtiZ  111,    App,    467, 

this   court  gave   consideration   to   the  question  of  what  facts  *tr9 

sufficient   to   Justify  relief  in   txiis  kiixd  of  proeeeding.     We  taere 

said   (p.    469): 

"In   discussing  what   one  muet    show   to   be   relieved   fr:.iL  a  con- 
viction  in  a  eriii^inal   ease,  by  virtue  of  the  provisions  of   sac,    39 
of   t:\r   old  Practice  Act,    the   court   in  People  v.    Crooks.    326   111. 
266,    said   (p,    230);         'Srrors  of   fact  whicn  may  be   availed   of  on 
writ   of   error    coreff.  nobif  or   under   a  motion  made   in  pursusx^ce  of 
Section   89    of   our  Practice  aot   include  duress,    fraud   and   excusable 

mletRke Ihe  writ   of   error   coram  nobif.   or  a   motion 

under   said   statute,    is   an   aopropriAte   re:  edy   in   crLuinal    cases   as 
well    as    in    civil    cases.      tiucu   a  writ   lies    to    set   aside   a   conviction 
obtained  by  duress  or   fraud,    or  where  by   some    excusable  aistajce  or 
ignorar<ce   of    the   accused,    and  witaout  negi licence   on  nis  part,   he 
hae  been   deprived  of  a  defense  '▼hi en.  he   could  have  used   at  nis   trial 
and  's'hich   ii    known    to    the   court  would  have  prevented  a   conviction, 
or   to   set    aside  a   conviction  based  on  a  plea  forced  by   fe*r     f  mob 
law  or  by   other  fear   oi    the   vlef endant   induced  by  misccnd-ct  of   the 
officers  of  the  court   or  by  other  officers  of   the  law  in  whose 
custody   a   confes&ion  was   obtained   by   suoh  unlawful  -.eans," 
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The  petition  ner«  doea  not  aT«r  anj  facte  which  would  Justlfj 
the   court  in  granting  the  prayer  ol    the  petition.     Nothing  !• 
«T«rr«d  in  the  petition  from  which   it   c%n  be   e&id  to   appear  that 
any  material   fact  therein  averred  might  not,   ty  Aue  dilir.enee,  h«v« 
been  presented  to    the   trial   court  upon   the  n^aring.      It   is  net   the 
purpoee  of   the  proceeding  in   a  orixnineO.    caee   to  nrovide   two   trials 
as  a  matter  of  law,   or   to   allow  a  defence  to  be  presented  wher« 
the  failure   to    jreaent   it  upon   the  flret   trial  wae  a  res  )lt   of 
the  negligence  of   the   defendant.      In   this  proceeding  the   court 
is  limited  to   the  correction   of   auch  errors  ap  might,    at   oommen 
law,  have  besni;  corrected  by  the  writ  of  error   corac^  nobis  or  writ 
of   error   coram  yobie.      The   a  ithorities   to    this    effect   are   toe 
numerous  to   require  analysis.      People  v.  ^oonan.    376   111,    430; 
People   V.    UroQkSy    326  111,    266;    Jaoobson  v . Ashklna«g .    337  111.    141; 
People  V.    iiullivan,    339    111.    146;   People  v.   Long.    346  ill.    646; 
People  v.   kcATthuy^    233   111,    App,    467. 

*'or  the   roaeonn  indicated  the  judgment  of  the  trial   court 
ie   reversed, 

KBVSRSiSD. 

O'Connor,   P.    J,,    and  iioSurely,    J,,    concur. 
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DBIIVTCRSJD  THE  OPIHIQH  OF   TIE  GODRT. 


IJoYoaiber  22 »  1935,  Elsie  Meyers  and  Anna  Carlson*   ooexeou- 
trloee  under   the  laet  will  and    ceBt-jaint   of  Loratu.  otuMt   deoaatjedy 
filed  an  inventory  in  the  pro"bate  court  which  was  approred  on  tlttt 
date»     Thereafter,  decedent 'b  -addowt  ijina  oTjahlj  filed  a  petition  in 
the  prohate  court  allepjing  that   the  inventory  did  not  uet  forth  a 
true  and  complete  list  of   the  a  a  sets   of    thee  state,  «liax{iing  that 
decedent  possessed  various  mortgagee »  honde  and  ou&h  moneys  which 
had  heen  concealed  by  the  ©xecusrices,   and  asked   that   the  probate 

court  vacate   the   order  approving  the  inventory  and  issue  a  citation 
against  the  executrioes   to  account. 

aisie  l£eyor  and  Anna  Carlson  filed  a  written  anewer  to  the 
petition,  averring  that  the  inventory  filed  by  them  had  been  approved, 
and  denying  that  deceased  possesBed  or  owned  assets  not  included  in 
the  inventory  filed  by  them.        The  petition  and  answer  were   set  down 
for   trial,   end  after  a  lengthy  hearing  in  the  probate  court  an  order 
was  entered,   .pril  27,  1934,  finding  that    the  inventory  theretofore 
filed  by  the  executrices  did  not  list  and  set  forth  all  the  a ssets  and 
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property  of   the  estate*  and   that  rarlous  T'Tlncipcl  cotti  Mit 
mortgage  l3ond8f  and  In  partloular  a  oertaiA   '^Bavinge  aooount 
in  the  Lake  View  Trust  &•  Savinge  Bank  of  Cbior  -o  in   tto  Joint 
names  of  Lorenz  Stahl  and  ':]lele  lleyersy   In  p.ppToxis}r>.t9  aruount  of 
i^lfOOOt*  "belonged  to  and  were   the  property  of  pnld  Loreaz  rtahl 
at   the   time   of  hin   dcceaee  and   that  said  assete  Of.me  into   the 
posseeeion  and  control  of   said  SXeie  Meyer  ajid  Anna  Carlson  and 
should  hare  been  and  should  he  inventoried  and  liBted  as  proparty 
end  assete   of  Lorenz  Stahl>   deceased*     The   order  ftorther  prorided 
that   the  approral  of  the  inventory  on  fiovember  21  f   1933 »  be  vacated 
and  set  aside »  and  directed  the  executrices   to  file  a  full»   true 
and  complete  inventory  of  all  the  assets  of    the  estate. 

Thereafter,   January  17,  1936,    on  motion  of  counsel  for 
MrB»  &tahl,   the  widow,  an  order  was  entered  in  the  probate   court, 
amending  the   order   of  April  27,  1934,  nunc  pro  tunc  an   of    the  last 
n«ntioned  date,  by  striking  out  a  part  of  said  order  aid   substituting 
in  lieu  thereof  the  words,   "the   sum  of  onu   thousand  dollars  t$l,000) 
previously  withdrawn  from  the  savings   account  in  the  Lake  Vier;  Trust 
and  cravings  Bank  of  Chicago •"     From  this  last   order   the  executricee 
prayed  an  appeal   to  the  circuit  court  v/hich  T.tm   allowed  upon  tbe 
filing  and  approval  of  a  bond  for  $250  in  the  probate  court  February 
4,  1936*      Thereafter   the  appeal  was  perfected  by  the  certification 
of   the   transcript   of  record   to  the  circuit  court,     neither  .jina     tahl 
nor  any  of   the  heirs  filed  their  appearance  in  the  circuit  court,  but 
on  October  7,  1936,  after   the   cause  had  been  noticed  sod   there  reached 
far  trial t  Anna  ctahl  and  others  heirs  appeared  by  counsel,  and   on  oral 
motion  obtained  an  order  dismlBsixig  the  appeal  without  any  evidenoe 
having  been  presented  to  the  circuit  court*     The  caiee  war   romanded 
to   the  probate  co^irt  for  furthe  '  hearing.     Slsie  I'e^srs  pud  Maa&  Carlsoa 
have  prosecuted   this  appeal  fron  the  or<?.er  thus  entered.     So  briefs 
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wero  filed  on  l)elv::ir  of    .nnti  L^talil  or  any  of   the  ^pixillt^ii* 

The  f?.rBt  queatlon  that  arioeb  is  «h«tlior  the   or(J.'-r  «f 

-prll  27,   1Q34,  waj;  c:.  final,  appe5jj.a\jl5   ord«r.     Thlei  queaticsa 
aro£:a   •m-'i'^r  liimilar  circun^tanoes  in  Martin  t»  ilartinf  17C  111. 
18.     In  that  car,e  the  e  xeou'.ort  filad  ^n  inventory  licking  ocrt?4j| 
property.     One   of   tho  rocida..i*y  legu.te«sB  filed  a  petition  in  th* 
coui'xty  court  aild^ini;  Uiat   tlu)  lnven'>«ory  was  incomplete  and   that 
the  exeoutoxb  v>i  ohheld  and   cecreted  certain  abteta  belonging  to  tha 
^Btatd,  and,  txa  liere ,  prayed  for  a  citation  requiring  the  executors 
to  inventory  the  property  >dthheld  and  for  an  adoitional  bond.     A 
citation  i&Bued  and  upon  ho:>.rxng  the  residuary  legatee     amended 
hie  petition*     The  executors  suiswered  the  petition*   denied   the 
allegations   thereof   and  averred   that   they  \^iere  irithholdinr  no 
property  belonging  to  theeetate.     After  hearing  the  county  oourt 
foimd   that   tine  rarioue  eeouxitieti  mentioned  in  the  petitioii  did  not 
belong  to   theeetate,  but  ^»erc   the  individual  property  of   the  execu- 
tors.    Thereciduary  legatee  appealed.     Upon  the  question  v/hether 
this  \mB  a  final  order,   the  Supreme  court  held   (p.  24)  x 

"'rhe   order  found   that   tho   seuurities  were  not   the  property 
of   the   iBtat©,  but  were  her  indirif^ual  property.     I'het  -ar.:    the   :.na 
of  the  proceeding  and  a  final  determination  of  the  issue  raised  by 
the  amended  petition,   so  far  as  the  County  Court  ^^^s  cor.c^rnod.   The 
order  wjis  a  final  order,  from  vhich  appeal  oould  be    taken." 

In  the  insoaat  proceeding  the   order  of  April  27,  1934,  found   that  ihe 

baalk:  account  in  question  belonged   to  the  deoedent,  and  under  x.lif    rule 

laid  do-wn  in  Marc  in  v.  Hariin,   supra ,   this  became  a  final  appealable 

or  dor. 

Beoau£se   of   the  failure  of   the  widow  and  heirs  to  file  brief &» 

W«  ara  \mable  to  aecertain  what  juetifi cation   they  would  advance  for 

diuBiDoal  of   the  appeal.     It  uppeers  from  the  abstract  of  record, 

hovrerer,   that  ecmo  fiiiipute  arose  as   to  the  caaputi-.tion  of    :.ime  when 

the  appeal  warj   taken.       It  -.vould  seem  that  the    time  of  appeal  fr«a 


sdi  oi   iKivsnoXeoT  e;t^9.  sj3  arh^teo  fc»j  oleosa  dus  LXtsdclJ  i**  asoitroax©  udi 
ioJt  bib  flo.;  if-   «i  b»ttoi.JJasia  oeX;lxtiJO»e  ai/oiiav  ari?   ijsdi  bswoi 

»,;        .  _       o 

2.:     .^  -r-CJ    ?>mj-ol  t^e^X  «V::S  XittjA  '^'^  •r*'^*;©   edii  yaii^edsosii  *fiu«aci  arid  «1 
t^rioiid  eXi'i  o^r   axiatil  bn«  w»b '  -^uijoo,'' 
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the   order  of  April  27»  1934 f  as  amended  by  the   order  entered 
January  17t  1936»   ou/^ht   to  be  computed  from  the  date   of    the   order 
of  amendment  and  not  from  the  date   of  entry  of   the   orit-inal  order* 
7t  waB  held  in  In  re   l! state  of  Oscar  Uchroeder»  deoeaj3ed>   oaii  appeal 
of  Oatherlne  L.  7ox  eb  al.  t.  Hsnry  iJhlere  et  al.,  184  111.  .  pp.  40 » 
that  where  an  order   of   the  prohate  court  ie  entered  which  in  effect 
racates  a  prerloun   order*  and  a  ne?;  order  is  entered  with  aatndjMutff, 
the   time  for  perfecting  an  appeal  to  the   circuit  court  begine   to  run 
from  the  date  of  the   second  order* 

Counsel  for   the  executriceQ  arguee    that   the  appeal  from  th« 
prohate  court   to  the  circuit  court  required  a  trial  de  noTO»     Tbm 
statute   so  prorides  and   cases  interpreteting  the   statute   so  hold* 
^^  Klicka  ▼«  Klicka*  1C5  111.  .rpp.  3699  ^^  "i*^^  held  that   the  section 
of    the   statute  providing  for  a  trial  de  novo  on  appeal  from  the 
prohate  court  is  subs  tan  tiiilly  the  some  as   the  statute  proriding  for 
appeals  from  Jud^^ents  of  Justicee  of  the  peace »   and   that    the  caue 
Bhoiild  be  tried  de  noro.     See,  also»  American  .xirety  Co»  t.  ^jperi^;, 
171  111.  App.  56,  and  Ccanl&n  T.  Kirby_,  230  111*  App*  505.     In  the 
last  mentioned  oa£:.e   the  court  said   that  it  \Ras  not  proper  practice 
for   the  circuit  court,   on  appeal,   to  remand  a  cause   to t he  county 
court  after  a  hearing  in  that  cause,  but  that   the  circuit  court 
having  once   obtained  Jurledictlon  by  appeal  should   retain  the    caufld 
for  final  hearing  upon  the  questions  raised  on  appeal.     In  view  of 
these  decisions  we  fall  to  understand   why  the  circuit  cour.  dismissed 
the  appeal  and  remanded   the  cause   to   the  probate  court.     The  appeal 
to  the  circuit  court  presented  is  uee   of  fact  which  should  have  been 
tried  and    determined  by  the  ciroxiit  court  and  a  final  ordsr  there 
entered.     Koreover,  we  ara   of    the   opinion  thiit    the   circuit  court 
ohould  not  h8,ve  dismissed   the  appeal  v.ithout  first  having  required 
the  widow  and  heirs*   on  vdiose  motion  the  dismissal  \vas  procured,   to 


bvx&ijiB  :c©f>io   urit  xd  6»btt«0BI  a«  ,^£€1  tVS  XxiqA  ^o  iQbio  erf* 
Tjeliio  sydi   "So  &J«fe  9j:W  anTl  be^^qotoo  «f  o*  *rfsi»  «ft£CI  ,?!  -^lAXfUB'^ 


^ol  :uib;  ixsa  all;)   -siXI^^i^rto^arfi;  oo  9^«<foicq 


69Xitfp9V  axilvad  ♦«:ill  ^JuQtfrfiv?  IjD®g[«»  ««#  ^waatenpi')  stjex: 
OJ    ,A«xi/ooxq  U.PW  Jlaasi^aib  edi  tscliom  9Boxi  ,_    vciorf  baa  wobi.. 
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flle   their  appotranooe   in  the  oiroult  ooMxt,     Bule  12  of   th» 
circuit  ootirt   provides? 

"Except  on  motions  for  leatre  to  appear  ty  interrentlon 

or   othorvd.Be»  no  counool    iG.ll  "be   pcriiiittcO    to  addraiis    •;}ad  'Jaurt 
In  &.ny  pending  matter  lunleBt;  already  of   record  ae  repreeentin^ 

a  party   in   Buch  matter." 

Th3  failure   of   the   oh J ec ting  par tie c   to  file  appearaaoes  nad  oall«A 
to  the  oourt'u  attention.       Before  the  matter  -w&b  heard  they  Bhxmld 
havc3  "been  required   to  file    their  appearances  P.nd  pay  the  re^tuired 
fee. 

ITor  the  reasons  stated  the  order  of  th0  Circuit  court  is 
reversed  and  the  oause  is  remandcjd  to  that  court  with  directiais 
to   try  this   cause   de  novo  and  determine   the  issuoa  in  controversy. 


Sofjilan  and  Bulllven ,  JJ.,  concur. 


"  ,'-9i3«m  doua  ai.  "ijltaq;  « 
b9t£ij|.;'»T:  9ili  Tjsp   l«ifl  s«iOite'ij:4»qq:e  icxarijf   Bill  oi   hditSjy&r  av>9d  eyed 
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BENJAKXH  H.  BIACK. 


IT  OP   CHIOAOD. 


Appellant.       i  291 1. A.  616 


z. 


MR,   PIljJBIDIilG  jrUfiTIOE  fRISHD 
naUVijIl^lD  XHS  OPIlillOH  OP   THIi  COURT. 


Walter  Kemp  was  appointed  receiver  in  equity  for  the 
Midland  Club  June  1»  ig33»  in  cirouit  court  ouse  B-269484> 
which  was  Bubeequently  consolidated  with  oas«  B-209714  in  the 
same  eourt*     /wB  reoeirer  he  brought  svdt  in  the  municipal  court 
against  Benjamin  H*  Blackf  defendantf    to  reoorer  (98*94  on  an 
account  Btated»  representing  dues  and  house  aocount  incurred  hy 
defendant  from  February  to  September »  1932*     Pursuant   to  leave 
of  court  defendant  filed  a  counterclaim  or  set-off  of  ^lOO*  plus 
accrued  interest  alleged   to  he  due   on  an  18-year  b^  collateral 
gold  note,  Ho>  G<-462»  face  value  $100»  p\irohased  'by  defendant 
in  1928  and  due  October  1,  1946.     Trial  was  had  hef ore   the  court 
without  a  jury  upon  stipulated  facts,    resulting  in  findings   aid 
Judgment  for  plaintiff  of  i98.94.     xhe  oourt  also  found   the  isciB  s 
againct  plaintiff  on  defendant*a  counterclaim  and  assessed  defend- 
cuit'B  damages  sS     25,  "being  the  amount   of  accrued  interest   on  the 
gold  note  up  to  Ootoher  31»  1933,   and  judgment  was  entered  accord- 
ingly,    defendant  appeals. 

By  agreement  of   the  parties  stipulation  was  made  as  to  the 

following  facts  I 


aoiwC£ 


-^ 


did  .A.I 


.  V 


■  njsXXoqq. 


<^rA-|*^^-  ,'■   ■:r.ri7;KS:fi 
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(1)  That  v^alter  Konp  yi&v  duly  appoln;ed  reoeirer  of 

the  Midland  Cluh   on  May  31,   1933,  and  qualified   ar.   euch  lay  Tiling 
hiB  "bond  and  v/as  aotin^  as  reoeirar  v/hen  suit  was  instituted. 

(2)  'iTmt  defendanti  who  wftB  a  meniber  of    the  Mid3.and   31uh, 
admito  the  indehtedneee  oued  on»  as  alleged  in  the  Dtatoment  of 
claim*  agtregating  s;98»94. 

(3)  That  the  defence  interposed  ie  in  the  nature  of  a 
Bet-off  and  payment* 

(4)  That  some   time  in  1928»   at   the  request  of   the  Midland 
Clula,  Black  purohaeed   one   a i,;h teen-year  fire  per  cent  collateral 
gold  note,  i^o*  0  462,  with  interest  coupons   thereto  atta<:hed,  md. 
paid  .flOO  in  cash  therefor, 

(5)  That  en  May  17,  1930,   the  Midland  Jlub  defaulted  in 

the  payment  of  interest;   that   the  req.ueet  for  payment   of   the  interest 
then  due  was  refused  and  no  Interest  has  t;inoe  been  paid» 

(6)  That  too,  the  foregoing  date   the  entire  principal  and 
interest  was  declared  due  "by  defendant* 

(7)  That  pursuant   to  an  order  of   the  circuit  court,  vhere 
the  receivership  proceedings   xmxe  pending,  all  orcditors  ware  re- 
quested to  file   their  claims  hy  a  certain  date)   that  defendcoit  filed 
his  claim,   setting  forth  the  collateral   gold  note  for  ClOO,  interest 
thereon  from  Ootoher  31,  1932,   on  fire  interest  coupons  for  $2.50 
each,   agr.xegating  .!;119.75,   and    that  after   allowin.-  the  Midland  Oluh 
a  credit  of  ^95,  left  a  "balanee   then  due  Black  as  a  creditor   of   the 
Cluh  in  the  sum  of  $24*75* 

The   only  question  inyolred  is  whether  Black  w&s  entitled   to 
maintain  Ms   set-off  in  the  municipal  court  against    the  claim  of 
the  receiyer  upon  an  indebtedness  which  did  not  mature  until  October 
1,  1946,  by  its  terms  and  which  the  reoeirer  contends  could  not  be 
accelerated  by  an  indiridual  note  holder  under   the   terns   of   the   trust 
deed*     The  allowance   of  ;,i;25  interest   on  the   set-off  for  matured  in- 
teraet  notes  is  not  questioned  by  the  reoeirer* 

The  collateral  gold  note,   due  October  1,  1946,  which  Black 

purchased  from  the  Midland  3lub,   contains   the  following  prorision: 

"This  note,   together  with  accrued  interest  thereon,  may 
become  due   find  payable  before  its   regular  maturity  in  case  of 
default  in  the  payment  of    the  principal  or  any  interest  on  this 
or  any  of   t:ie  notes  of    this  issue,   or  in  oase   of  the  defriilt  in 
the  performance   of  any  of    the  covencjius   or  ccaaditions  of  said 
trust  Indentvire  in  the  manner  and  viith  the  effect  emd  under   the 
conditions  provided  in  S£d  d  trust  indenture*" 

The  crust  deed  prorides: 


•  0-  i'xl  aiw?  .  3 Jul 


£  lo   &ivimi  Siiij  xu  ai  beaoqie^oi  sens  lib  rtfj-  ^. 
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"In  oaeo  dofault   ohr-11  "be  xaaCe  in  the  du*  and  punctual 
payment  of  any  principal   or  Interent  on  any  of   the   dcpoeit^d 
collateral   the  Trutstee   chail  not   tt.ke  notico   thereof   or   taic  e 
any  aotlon  or  "becln  any  cult  or  prooeedinge  at  lav;  or  In  ohanoery 
for   the  collection  of  any  money  due   or  in  default    t.hereunder,  un- 
ices and  until  requested  in  writlne  bo  to  do  "by  the  Preaident  or 
Trearurer  of   tho  Clul),   in  pureuanoe  of  a  reaolution  of  its  Byard 
of  DlroctorB   or  upon  the  written  request  of   the  holdor  or  holderBf 
O'nner  or   ownere   of  at  leant   seventy  fiTc  per  cent   (75,^^    in  amount 
of  all  the   then  outstanding  notes   of   the  Cluhi  i8t:ued   and   certified 
hereunder*" 

Arttole  VIII,  section  1  of  the  trutit  deed  proridesi 

"In  oaee  defaxilt  shall  he  made  in  the  due  and  punctual  pay- 
ment of  the  interest  or  principal  of  any  note  ieeued  hy  the  Club» 
hereunder  and   certified  hy  the   Trustee >  according  to  its   tenor, 
and  after  auah  default  shall  have  continued  for  a  period  of  sixty 
(60)  days,    or  in  case  default  shall  te  made  in  the  due  observjinoo 
or  performanoe   of  any  other  oorenant  or  condition  herein  to  he  kept 
or  ohser-ved  hy  the  Cluh,  and  in  caee   such  last  mentioned  default 
shall  hav3  continued  for  ninety  ("ao)    ieys  after  notica    thereof  from 
the  Trustee,   delivered   or  mailed   to  the  Cluh  at  168  West    wdame     t., 
Chioaco,  Illinois,    then  and  in  every  such  ca^e   the   Trustee »  upon 
written  request  of   the  holder  or  holders,   ovmer  or  ovmier&   of  a;, 
least  seventy-five   (75?')   per  cent  in  amount  of   the  notes  of   the 
Cluh  issued  in  pursuance  hereof,   then  outstcindinc*   shall  "by  notice 
in  v^ritins  deliver  or  mail  to  the  corporation  as  aforesaid,   declaara 
the  principal  of  all  of   the  notes  of   the  cluh   then  outstanding  under 
this  indenture  and  not   o2j!ee.6j  matured  hy  their    -erms,   to  he  due 
ojid  payable  immediately,  v.lthout  further  notice,  and  upon  any  suoh 
declaration  all  of   the   said  notes   of   the  Cluh  shall  hecone  and  he 
iamiediately  due  and  payable  anything  in  this  indenture  or  in  said 
notes  of   the  Club  contained   to  the  contrary  notwithattindinc;   '^♦.'' 

It  is  conceded,  of  course,  under  the   stipulation  of   the 
parties  that  Black  requested  Interest  i>&yment8   on  May  17,  1950p  and 
then  and   there  declared  the   entire  principal  and  interest  due  under 
tlie  tex^:8  of   the  note  and  trust  deed*     Ifeverthcless,    the  quaction 
arises  whether  this   declaration  on  the  part   of  Black  could  operate 
as  an  acceleration  of   the  indebtedness  undjr  the  terms  of  the  trust 
deed*     Although  the  note  itself  provides   that  the  not*  may  become 
due  upon  oevtain  contingencies,   one  of  which  vas   the  defaxilt  in  pay- 
ment of  interest,   the  acceleration  of    :.he  principal  note  and   the 
deolaratira  of  the  entire  indebtedness  as  due  oould  only  be  made  in 
accordcjioe  Y.lth  the   terms  of  the   trust  deed,  which  plsdnly  proTidae 
that  the  right   to  mature   ths  bonds  prior  to   thair  due   date  was  rested 
in  tho   trustee,  who  could  act  only  upon  the  -written  request  of  the 
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holders  and  pwaere  of  at  loaat  75,'?  of   the  amount   of   th«  note«  out- 
standing*     rhie  would   seem  to  preclude  any  declaration  \)y  any 
bondholder  to   aocelerate   the  payment   cf  principal  due   on  hie  in- 
dlTldual  bond*       It  vvould   the ref acre  follow  that    the  note,   which 
by  Its   terms  became  due  In  1946»   could  not  earlier  becooe  due  "by 
acceleration  of  the  defendant*  nor  could  he  bring  an  action  at 
law  upon  the  note  until  it  had  been  regularly  aaturod. 

The  law  Is  well  settled   that  no  right   to  a   set-off  exists 
on  an  Imnature  claim  as  ag£;inct  a  iratured  Indebtedness •     It  was  s« 
held  in  liillis  r*  Cothramt  117  111*  458»  where   the  court  held  that 
defendant *B  claim  or  demand*  set  up  in  his  plea  of   set-off »  were 
not  due  at  tlie   time   the  action  was  brought*  and  hence  no  jud^jaent 
could  properly  be  rendered   thereon.     The  uourt  said  (p*  460)  : 

"If   the  defendant's  demands  were  not  duo  at  the    time  plain- 
tiffs brought   their  n-ction,  he  coulc"  not  recorer  upon   them.     In 
pleading  a  sot-off,    the   dafendant  aciumetj   the  position  of  a  plain- 
tiff, and  is  res.uired    to  prore   the  eame  facts  v/hloh  he   v/ould  be  re- 
quired  to  prove  if  he  had  brought  an  oriclnal  action  on  iiis  deticjid. 
(Kelly  V.   Gairettj.  1   Cilm.   64S.)" 

Jones  T»  Adams,  81  111.  ^pp.  183,  is   to  the   same  effect. 

It  is  argued,  however,   that  article  VII  and  section  1  of 
article  VIII   of   the   trust  deed  do  not  apply  in  oases  of  insolvency 
and   the  appointnront   of  a  receiver,  because   those  provisions   of  the 
trust  deed  deal  with  the  Fidland  Club  as  a  going  Institution*  and 
no thin r  therein  contained  provides  for    the  contingency  of  insol- 
vency or  recriverslilpj      that  in  view  of   th«  insolvency  of   the  club 
there  was  no  ono  noting  as   trustee,  and  no  application  could  b« 
made  for  acceleration  of  the  principal  indebtedness.     It  is  elemen- 
tary, howvver,   that  courts  of  equity  have  jurisdiction  of  all  trusts 
and  may  upon  the  fsdlure   of    the   trustee   or  his   successor  in  trust   to 
act  appoint  a  Bucces^or   to  perform  the   duties   of   the   trustee  upon 
the  application  of  any  of    the  beneficiaries   of   the    trust.    (In  re 
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l8tat»   of  Beckwlth  ▼.  Cooper i   258  HI.  App*  411 |     1  Parry,  Law 
of  Trusts  and  Trustoee   [7th  ed.]  pp.  270,  484  and  508*)   Thm  mm% 
Of  a  trustee f   or  his  failvuro   to  act  and  perform  the  duties  Ij^oseA 
upon  hlia»  will  not  vitiate  the  trust |  a  suoceseor  nay  he  appointed 
upon  the  proper  applioatlon  to  a  court  of  equity* 

Defendant*  8  olaim  for  setoff  ir&s  of  a  purely  equltahle 
nature,  and  It  Is  \irged  hy  defendant   that,  under  rule  86,  par.  5, 
PoTlsed  Clrll  Praotloe  Rules  of  the  Municipal  court  of  Chloago» 
in  force  Noyemher  1,  1936,   that  court  has  Jurisdiction  to   hear 
oeunterolaims  of  an  equitahle  nature.     Although  the  stipulated 
facts  show  that  Walter  Kemp  was  appointed  receirer  of  the  XiilaBd 
Cluh  and   qualified  as  such  hy  filing  his  hond  amd  aotlag  as  re<- 
ceirer  Mvhen  suit  was  Instituted,   there  is  no  shoving  that  tl»  claim 
against  the  Udland  Cluh  which  Black  filed  in  the  circuit  court 
would  not  hare  been  paid,   "nor  of  any  special  equity  requiring  the 
setoff  to  he  made***      (J)owns  t.  Jackson,   33  111*  464*)        ithout 
deeming  it  necessary  to  pass  upon  the  cGUtention  raised  "bj  defend- 
ant that  the  municipal  oouxt  may  hy  rule  confer  equitahle  Jurisdio- 
tioa  upon  itself  9  we  hold  that  defendant*  s  olaim  of  setoff  dees  not 
warrant   the  interference  of  equity,  eren  if  such  jurisdiotion  existed 
in  the  municipal  court,  hecause  no  special  equity  is  shown  (Citigen*a 
Trust  k  Savings  Bank  r*  Blair,  259  111*  App*  294)  and  also  hecause 
there  are  no  circumstances   "from  which  it  can  he  Inferred   that  one 
deht  was  contracted   on  the  faith  of   the   other***      (Tate  t*  ISransy   54 
Ala*  I6t   2  Otory*s  Squity  Juris prudence,   sees*  1436,  1436a  and  1437.) 
For  these  reasons  we  are  of  the  opinion  that    the  municipal  court 
properly  disallowed  the  setoff,  except  as  to  the  items  of  interest 
which  had  matxured,   and  jud^aent  is  therefore  affixmed* 

Soanlan  and  Sulliyan,   JJ.,  concur* 
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his  wife,  et  al.,   ^      ^     ^  ,  X       )  COURT,  COCK  CCmiTT* 
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OH  APPSA.L  OS"  VASILIJ  V,'»   3KLAR  and 
SOFIA  SKLARp 

Appellants* 


MR.  PRISIDIHO  JTKino^  lf¥12SD 

DaJLlViiiEliiiJJ  TH3  OPIillCai  Ot'    iHi  COUfii". 


Au£:ust  31»  1936>  plaintiff.  The  American  Russian  Br  other- 
hood  and  Sisterhood,  a  corpora ti on,  filed  a  bill  t^o  foreclose  a 
truBt  deed  secured  by  note  in  the  principal  cum  of  ^,OC0,  executed 
l3y  Vasilij  W*  Slclar  and  Gofia  ^klax,  defendants,  husband  vjnd   irife* 
Appearance  and  answer  were  duly  filed  "by  defendants,  the  cause  was 
referred  to  a  master f  and  April  3,  1936,  a  decree  of  foreclosure 
was  entered.   Thereafter,  April  3,  1956,  defendants  filed  their 
Bv/om  petition  for  leare  to  file  a  petition  in  the  nature  of  c  ^ill 
of  reriew  based  upon  newly  disoorered  evid^inoe,  to  which  plaintiff 
duly  filed  its  answer.  The  petition  was  subsequently  rjaended, 
December  24,  1956,  and  when  the  matter  oaioe  up  for  hearing  before 
the  chancellor,  January  11,  1937,  an  order  was  entered  denying 
defendants  leave  to  file  their  complaint  in  the  nature  of  a  bill 
of  review,  and  this  appeal  followed. 

The  principal  question  presented  is  whether  the  allegations 
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of  tho   D.vorn  aaiondod  pc'titlon»  predlo&ted  upon  nowly  diccore^'sA 
evidance,  wero   eufficisii-   to  Jucclfy  the  court  in  jillowlag  tlM 
petltlou,  ohallenclnfe  th&  validity    ol'   the  c:ecrc«,    io  lb«  fii^d. 
It  i*ppe£.rs  from  the  oaended  petition  that  plclntiif  vt^u   or^/cjil^cd 
tttidcr  tho  lawD   of  Illinoic  Ocuotor  il,  leiG,  au  a  corporutloc.  ziot 
for  profitj    thttt  i«,e  t-itiolec.  of  inoorporution  oonf icsrred  upon  it 
the  po"wer6   of   '^I'l^ndoxin^  mu-ue.1  and  maoQiial  acsietanoe  to  its 
mombor!'.  and    tiieir  families,   in  caoe   of  aosidont,   sicknes.'i  ixnd 
death!"    thac    ohn   aot  oonocrning  oorpora'^iono  maUer  vrtiloh  pltUntiff 
waD  inoorpcraied  wito   ajnuatled  Juno   27,  1927 »   so  ay   to  provide   that 
all  mutual  asBOCiatioas   "herotoi'orc-  .Incorporated  undor  the  provi- 
sionis  of  tills   aotf  shall  not,   after   thl^   act  "00203193  efldctiro, 
enj;;3.g8   in  auoh  tousinetife   other    ihaa   tuct-t.   thoy  may  ratain  thsir  cor- 
porate exictasuoe  h±x  months  for   the  sole  purpoae  of  vrinding  up 
their  huaineBb  or  reinocrpors  ting  under  some  aot,    the  unioroament 
of  which  comes  within   the  juriediotion  of   the  itepartmen-   of   xxade 
and  Comnerco  of    i-his  State;"      that  plaintiff  failed  and   refused  to 
reincorporate  as  directed  "by  the  amended  statute,  but  continued 
to  act  as  a  mutual  benefit  assooiation,  and  on  October   7,  1927, 
made   the  loan  in  tiuesi-ion  to  defendants,  in   the  ^um  of  ^4,0G0, 
payable  in  five  years,  yihxoh  ifsae   BubBequently  extended  ty  agre^eitt 
of  the  parties  after  maturity  and  ultimately  re-ultad  in   -he  .ore- 
closure  decree  and  sale.     The  aaendeu  petition  alleges   tha^   defend- 
ants, for  the  first   time  on  i^iovomter   6,  1936,  laamed  of  the  ne»ly 
discovered  evidence,  namely,   tl^iat  plaintiff  did  not  legally  exist 
on  October  7,  1927,   the   date   of   the  trust  deed  and  notcsj,  hut  had 
"been  disBolved  "by  la^'  on  July  1,  1927,   and  as  a  result  thereof 
could  not  legilly  maintain  any  suit   or  action  in  t-his  cause  after 
July  1»  1927,  -ahen  the  amended  stJitute  hec-me  efieoave;   tloat   the 
new  matters  constituted  a  good  defense   lo  the  ori.ln^-1  complaint, 
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oud  had  tho  ooxuft  knov/n  tharetf  h%  tha   wiia«i  of  the  entry  of   tlie 

deoroe,   it  vould  not  iiaTfc  eutertd  the  eoiae  tut  vaul<3  hpv^  i'lvalMed 

the  complaint  for  v/ant   of  ociuity,     'ilie  aiaoni'ed  pet.ltJon  itrayed  th»a 

tho    uucree  and  ail  prooetJdiagB  in  the  f  orooloui'jre   auit  '.•>•  rnTla-»ed, 

that   the  8ui  t,  lie   (Jidialsoad  and   that    the  a-.)t'3  for  $4,r/c,o  r.^/j    ^t* 

truBt   dead   oeciu'ing  it  1>©  daularad  null  aixd  roid* 

1 1;  has  gdncirally  l)aaa  hold   that  a  bill  of  revlaw  r>ay  Im 

filed  r     (1)  for  error  appearing  on   t,n.Q  face   of   the  record;   (2)  for 

nawly  dlooorered  eyiJencsj  esid   (5)   for  fraud  inp^^ohinj:  the   ori.-ioal 

transaction.     The  aaiendod  petition  falls  within  ti;e  eecond  claes. 

In  order   to  s^uetain  a  till  of   thio  ohnrscter,  predicated  upon  newly 

discovered   cvidenoe,   it  nuRt  f.ppeEr  tha.t    ths   evidence  V7a."  not   ^T?.il- 

able  7/hcn  tLe   orif^nal  pr'>cecjr':'ng  v;ac  heard,   and    that  hy  rernonabla 

diligence  it  oould  no-,  have  been  diecovared  before   the  entry  of   the 

decree.     Thic  rule  is  well  Btated  in  Le?«ig  v,  Jop^oo,   2ri  111.  320, 

herein  the  court,  cosQa«;»nlxxig  upca  the  allegations  ooiitfJ.ned  in  tha 

petition  filed,    raid   (pti.  337,   33C)t 

"It  is  an  iiouoluta  rcquiijite    lhf:,i;  i-    Bha.ll  appcr^r  fron  the 
hill,   or  fjjo.  affidavit  accompanying  tha   sajne,    that  the  newly  uiscover- 
ed  evidence   was   in  faot  nav/ly  dioccvorsd,   r,nd    that  it  nas   cuch  evi- 
dence  tiiat  cculd  not,  "by  ths  exercise  of  reaeonahlo  ailigence,  have 
heen  disoovered  and  ur>sd  berore   the  pnolicci-tion  c?  thfl  original 
dQoree.     £jid  upon  this   cmat^tlon  of   diligcnoe  a  mere  declartiticn  or 
allegation  of   the  "plkinti If  in  er"ror,  in  hie  "6111"," _tbat]  the  aama 
could  not  have  Jiaen  discovered  hy  the^e  xerclae  of  raafcooahla  rill- 
gence  is  not  "aufficion ^7"b~>^^"^-la  nu;^-^.   sttrta'f Vtct?  ahd  oiroioabtancas 
I'l'oia  r/hiph'the   court  nu^y  see    that  ha  hafe   exerplsed  rea.c:ohable   ctili"- 
genc e_,   an d_  tha t j_ Aao_wi^j;h i^i^an'dlhg  tho  e  xeroise  of   euoh  diligence, _ ha 
>ra.s  uhable   to  procure  aHB  produce"  tQ~\he  court  lihe  evlcjac :    upca 
which  ha"  rslie;:  for  ^  r'eviey?,,.  In   Hme   to  have  bean  of  use  at  tha 
orlj:  :Lnal~  hearing  or'bofore  publioi.ti  on  "of  the  orlriaal  deor^a." 
(Italics   ours.) 

1«  Corhly  v.  Qorbly,   304  111*  323»  in  discussing  this  character 

of  prooeading,    the  court   sold s 

"The  bill  of  review  for  na.vly  discovered  evidence  i3  not 
favored  by  the  courts.     Its  allowtjice  is  not  a  ntitter   of  ri:vht  in 
the  party  but  rests  in  tha  sound  discretion  of   the  court,   to  ba 
exerciBed  cautiou£5ly  and  cparingl;'-,   and   only  under  circuastanoaa 
that   demonstrate  it    to  be  indispsasabla   to    ::ae  c^ii  i.3   iuid  justica 
of  tha  cause.* 
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Upon  an  tsxtjnim.:.lon  of   the  amended  petition  ym  find  no  facts 
fclle<]3d  from  which  it  appears   that  the  eridenoe  in  querMon  cculd  uot, 
"by  tiaa  oxferoiee  oi  reufconable  diligence*  hare  "been  dlB«OTe:;ed  and  v\B94 
"berore   the  entry  of  the  decree.     The  newly  diecorered  e-vld^nce  did 
not  oQiieiHt   of  faatB   but  related   to  the  cuBondnent   of  e.  etn.tute  for- 
bicidlng  muiiual  asaociationb   theretofore  incorporated  under   the  prori- 
clono   of   the  ox-x^nal  statute  enacted  in  1872»  from  enga,<^nc  in  ImBi- 
nesL  ufter  the  amendment,  and  pennittint  them  to  retain  their  corporate 
exl£\jenciB  for  a  period  of  rix  monthb  for  the  eole  purpose   of  'binding 
up  their  bU;;ineJi,B  or  reincorporating  under  ease  other  act.  Ho  cp-bo  la 
oitocJ   to   BU£!;ain  the  contention  that   the  diecorery  of  an  amen-nent 
to  an  ezieting  statute  faome  nine  years  rfter   the  aicendment  became 
effective  comes  \7ithla  tlia  puryiew  of  newly  discorered  erldcncc.  The 
exorcise  of  rea^jonable  diligence  vrould  hare  apprised  defendants   of 
plaintiff's  legal   status*  and  the   were  allef^tlon  that   ^hay  did  not 
know  of  the  amendment  and  could  not  hy  reaeonahle  dlli^ncs  hare  dis- 
covered it  ib  inconsistent  \Tith  the  reasonable  suppopltlon  th£*;  eron 
a  cursory  examination  would  have  cisolooad   the  enactment   of   the  le/^ 

islature  in  1927. 

Coneiderahle  space  in  devoted  in  defendants'  brief e  to  a 
diecusaion  of  the  matter  of  v^sn  Lille  of  review  may  "be  &llo■^'ed  2nd 
the  exeroiee  of  powere  vested  in  corporations  organized  not  for 
profit*  "but  these  questiona  are  heside  the  point.   Ve  «*xe  of  the 
opinion  that  the  petix.ion  in  i-his  o&se  did  not  meet  any  of  the  re- 
quirsmente  laid  dovm  "by  the  au^^horities,  and  thi.t  upon  the  face  of 
the  amended  petition  the  court  ^us  justified  in  refusing  to  fIIow 
defendant 0  to  file  the  petition  in  the  nature  of  a  cill  of  review. 

in  support  of  the  order  or  decree,  plaintiff  aaices  the  addi- 
tional point  that  the  corpoxote  existancs  of  plaintiff  cannot  he 
collatereaiy  attacked  hy  do  fend  ant  6 .  In  view  of  our  canclusioa  a. 
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Th^   orcl9r  or  decree   of   the  circuit  court  !•  affirm«<i. 
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J3an  lUllery   defendants  appeals  from  an  order  of   the 
orlminal  court  vvhere'by  he  wae  adjudged  giiilty  of  contempt  and 
Bentoneed   to  confinement  in  the  county  Jail  for  a  term  of  six 
months  • 

The  information  presented  "by  Thomas  J,  Courtney,   state* s 
attorney  of  Cock  county,   charged  in  suhstanoe   that  diiring  the 
trial  of  an  indictment  ageJLnst  Frank  V*  iiintak,  tef  ore   Judge 
Benjamin  P*   Jpstein  of   the  criminal  court,  'be;:innin.;  on  January 
25,   1S37,   defendant,   a  duly  authorized  deputy  sheriff,   and    three 
other   deputies  were  acuigned  "by  the   court   to  take  oharge   of   the 
Jury!    thtt   they  were  rev.uired  "by  oath  to  keep  the  Jixrors   together 
and  not  permit  anyone   to  speak   to  them;    that  the  Jurors  were 
provided  with  ispooial  iiid   separate  living,   sleeping  and   easing 
quarters  in  the  administration  l^uilding  adjacent   to    the  orlminal 
court  "building  during  the  pendency  of   the   trial;   that  on  direr s 
dates   throughout   the  hearing  of  sr.ld  cause  intoxioaiing  Uquors, 
beer  and  vdiisky  were  brought   to  the  Jurors'    quarters  in  the 
administration  building  after  the  court  sessions |   that  Saturday? 
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January  30t  1937>  la  the  foronoon»  the  tiralre  JurorBf  aocoapenled 
"by  defendant  as  deputy  sheriff  and  'baillfr,  entered  two  publio 
drlnklnc  plaoee  where  they  drank  eeyeral  glasBtB  of  boer  at  th« 
"bar  in  the  presence  of  membero  of  the  public  |  that  January  30f 
1937»  at  about  ten  p*m. >  the  twelve  Jurors  left  their  quarters  in 
tho  administration  building,  in  oharg©  of  defendant,  and  went  to  a 
public  drinkinc  place  and  tavern  on  26th  Htreet  near  Kedzle  Qcrenuo» 
in  CMoaco,  and  in  tho  presence  of  a  great  number  of  other  pereoins 
engaged  in  drinking  and  dancing  and  mingled  with  the  patrons  generally 
and  talked  to  them»  and  that  the  Jurors  separated  and  did  not  remain 
together  and  bo  continued  to  conduct  themselre-  for  a  period  of  upward 
of  two  hours  until  after  sildnic^ht,  when  they  returned  to  their  Jury 
quarters  J  that  Sunday »  January  31,  1937 p  the  Jurore »  in  the  company 
of  defendant,  were  "by  leave  of  court  rTanted  permission  to  ro  for  a 
bus  ridel  that  each  of  the  Jurors  and  defendant  knew  that  such  per- 
mission did  not  authorize  them  to  use  the  bus  ae  a  conveyance  for 
making  a  round  of  tavernsf  that  nevertheless  they  left  the  adninis- 
tratlMi  building  at  about  two  p»m«  in  a  bus  provided  for  them  and 
were  conveyed  to  five  different  taverns,  in  each  of  which  the  Jurors 
stood  at  a  public  bv^.r  in  the  presence  of  members  of  ths  public  and 
drank  beer,  and  in  at  least  one  of  said  places  played  slot  m?.ohins3, 
and  in  several  of  said  plaoes  did  not  remain  together  "but  saparated 
and  purchased  quantities  of  beer  and  whisky  -jyhloh  were  carried  back 
with  them  to  their  J\iry  quarters;  thnt  in  one  of  said  places  the 
Jurors  engaged  in  noisy  and  disorderly  conduct  and  in  several  plaoas 
annonnced  themselves  as  the  ••^.intak  Jury";   that  in  one  of  the  taverns 
a  Juror  switched  off  the  electric  lights  and  in  another  a  bar  stool 
was  t-^ken  from  the  premises  by  a  Juror  and  carried  under  his  overcoat; 
that  eovernl  of  the  Jurors  became  intoxicated  durinc  the  trip  and  that 
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upon  return  to  their   quarters   they  conauinod  beer  »a<5  whlnky  vrhloh 
they  had  hrou^t  with  thoii  from  the  variouB   taremo.     The  Infomatloa 
further  alleged   that   the  Jurors,  well  knowing  that  cuoh  conduct  on 
their  part  was  v^rong^'ul  and  improper,  ontered  into  an  agressent  and 
underetcuidlng  among  themselvee  and  with  defandrint   to  withhold 
knowledge   of  their  conduct  from  the   trial  judge  by  remaining  silent 
ooncerning  their  acts  and   doings i   that  one  of   the  tarerns  vlnlted  "bj 
the  Jurors   on  Sunday,   J.inuary  31,  1937,  was   owned  and   operated  "by 
one  Bruns,  an  uncle  of  one  of  the  Jurors,  and   that  said  place  was 
viBited  at    the  sugcestion  and  recj.uest  of  Juror  Bruns,   and  that  while 
there  Juror  Bruns  spoke  v/ith  his  uncle  and  his  motlier,  and   other 
Jurors  were  permitted   to  separate  in  said   tavern  and  mingle  with 
meiribors   of   the  pulallc ;   that   on  the  same  day  one  of   the  places  risited 
was  a  tayem  and  public  drinking  place   owned  and  operated  by  on* 
James  Farmer,  who  had   therotofore  been  a  defendant  under  indictment 
in  the  criminal  court   of  Qook  county  and  was  well  knovm  to  defendant, 
and  that  in  said  place   the  members   of    the  Jury  were  permitted   to 
gamble  in  the  presence  of   the  public.       The  information  prayed   that 
the  court  require  Miller   to  file  his  written  answer  and   show  cause 
v/hy  he  should  not  be  held  in  contempt   of  court, 

Miller  filed  his  sworn  answer   to   the  Infomation  April  21, 
1937,   admitting  that   the  court  had   orderod  and  directed   the  Jurors 
to  be  kept   together  and  not  to  separate   or  speak  to  any  person  during 
the  course  of  the  trial.     He  ayerred  that  while   taking  the  Jurors  for 
a  walk   they  insisted  upon  entering  several  taverns  and  he  was  unable 
to  prevent   them  from  so  doing!   that  during  the  bus  ride  January  31, 
1937,   the   Jurors  entered   several  taverns   on  the  pretext   that  they  had 
to  go  to   the  lavatory  and   that  defendant  was  unable   to  prevent   them 
from  BO  dome  and  could  not  control  their  actions  and  c«duct;   that 
,e  did  not  enter  into  any  agreement  or  understanding  .Uh  the  Jurors 
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to  \slthholcl  Buoh  knowledt^  of  their  Goaduot  frcna  tho  court;  axid 
that  he  had  alwayt  oonducted  hlmeelf  in  an  honoT;..t)l«  n&nner  and 
(5id  T/ell  and   truly  perform  hi  a  duties  ao  an  officer  of   the   court» 
and  did  not  intend   to  do  any  act  'Whioh  7?ould  "brine  dlc;£;rac©»  dis- 
repute or  reflect  upon  the   dignity  of   the  oourt. 

It  is  first  urged   that  contenmor  ornnot  "be  riiilty  of  con- 
tempt where  he  is  not  responsible  for   the  acts  comnitted  "by  othert. 
IIlo  counsel  argueo   that  in  oaaee   axtending  orer  a  lonj  period  of 
timet  v/hero   the  jurors  aro   confined  anc^   oooasionally  taken  for  a 
walk,  ride   or   to  a  theatre,  it  is  imposr.ible   to  provent   then  fiam 
talking  to  others   than   their  fellow  Jurors  csid   the  'jsiiliffs.     This 
argunent  1b  not  convincing,  for  if  it  were  true   the  rery  purpose  of 
locking  up  a  Jury  during  a  trial  would  "be  an  idle  gesture*     If,  as 
defendant  contends p  the  Jurors  insisted  upon  entering  pul^lic   tarerna 
without  his  permission,  mingled  with  the  pu'ollo,  and   that  he  could 
not  prerent  them  from  so  doinc»  it  was  his  duty  as  an  officer  of  the 
oourt  to  report   these  oirotsostances   to  the  court  forthwith  and  not 
wait  until  the  matter  was  orlled   to  the  court's  attention  long  after 
the  occurrence  on  an  information  filed  "by  the  state*  e  attorney.     The 
deputy  sheriff  and  "bjiiliff  in  charge   of   the  Jury  was  an  officer  of 
the  oourt,   sworn  to  keep  the  Jiirors   together  and  not  to  permit    them 
to  talk  to  outsiders  or  to  parmit   outsiders   to  talk  to   them,  and  in 
the  performance  of  his  duties  it  was  of   the  hij^st  importance  for 
the  proper  administration  of  Justice   that  he  exercieo   the  utmost 
fidelity  in  carrying  out  his  trust*       If  the  Jurors  violated  his 
instructions  it  was  incumbent  upon  liim  to  report   their  miccaiduct  to 
the  oourt  at   the  first  opportunity.     The  ciroumstanees  of  this   case, 
as  disclosed  both  by  the  charge  and   the  answer   thereto,   show  that 
the  conduct   of    the  contemnor  was   so  deliberate  as   to  constitute  a 
groBE  contempt  for   the  court  and  its  order* 
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It  l8  next   urged    that  beoauee    the  mattere  ohar^ed  did 
not   oocur  In   the  proi^ence   of    the  ooturt   defendant's  an&ver  is 
sufficient   to  purge   him.      People  ▼,    „hl tlowt    357  111.   34,   Id  cited 
to  support  defendant's  position*     In   that  oaeSf  hov/eyer,  no  com- 
plaint in  writing  wao  filed,  nor  was   the  oontemnor  afforded  aa 
opportunity  to  answer   or  explain  his  coiiduct.     In  this   caoe  an 
information  was  duly  filed  by  the  state* b  attorney  and   defendant 
ws,B  ruled   to  show  oause  why  he  should  not  be  punished  for  contempt. 
He  filed  Me  answer  wherein  he  admitted  ordering  beer  to  be  brou^t 
the  jurors  in  their  quarters,  admitted   that   the  jurors  vdiile  in  his 
charge  entered  a  public   tavern  at  nine  p«>i«   on  January  30,   1937,  and 
he  failed  to  deny  that   the  jurors  separated  and   talked  and   danoed 
vdth  patrons  of  the   tavern  as  charged*     His  answer  admits   that 
January  31,   1937 f   the  jurors  entered  a  numbor  of   tarerne,   drank  and 
played  slot  machines  thereint  but  he  fails   to  deny  that  the  jurors 
separated  or  that   they  brought  beer  and  ¥diisky  back  to   their 
qtiarters  as  charged*     ..Ithousli  defendant  denies  entering  into  an 
agreement   or  understanding  with  the  jurors   to  withhold  knovfledge  of 
their  conduet   from  the  court,   the  fact  remains   thi\t  he  did  not  adriee 
the  court   of   the  jurors*    conduct  on  these  various   occasions. 

Defend£int«B  answer   specifically  admits   that  on  Sunday^   January 

31,  1937,  while  at  a  tavern  operated  by  an  uncle  of  juror  Bruns,   srid 

his 
juror  spoke   to  his  relatives,  his  uncle  ai<i^mother,  and  that  while  in 

Bald  plEW3e   the  jurors  were  permitted  to  sepairate.     It  is   therefore 

apparent  that  the  answer   of  the  defendant,  instead   of  beinc  a  denial 

of   the  charge,  was  in  substance  an  acknowledgment  end  confesd-on  of 

his   jruilt,  and  fully  Justified  the  court's  action  in  adjudrinj  hia 

guilty  of  contempt. 

It  is  next  urged   that  the  inf orxiation  was  defective  because 


p 


-6*- 

It  was  Torlfled  &e   true  upon  Ixiformatlon  and  belief  and  therefore 
Ineuffiolent.     TMd  objection  lo«0   to  the  form  and  not   to  the  8u>- 
f3tance  of   the  inf ormiition.       It  appearc  fron  the   record   that   the 
point  was  not  raised   or  urged  in   the    trial  court  at  any  time.     It 
was  held  in  People  v.  :^eTerlnfchauB ,   313  111*  456,  at  p.  472,  under 
Bimilar  oircumBtanoea   that   "it  is  againot  all  rules   of  p:.eadlng  to 
take  advantage   of  Buoh  formal  defect »   or  to  pemlt  the  ease   to  !)• 
done,  after  the  defendant  hae  answered  the  pleading  and  thus  hae  con- 
feeeed   to  Ito   suffiolenoy  in   the  matter  of  its  allegatlone,   where 
suoh  deficiency  relates  merely  to  an  informality  in  tta«  uatter  of 
"being  re  rifled." 

Seo»  9  of  Divloion  11  of   the  Criminal  Code   (Illinois  Rer. 
Ctets*,  1937,  chap*  38,  par*  719}   requires   that  all  excsptians  which 
go  merely  to  the  form  of  an  action  shall  he  made  before    trial*   and 
that   "no  motion  in  arrest   of  Judgment,   or  v/rit  of  error,   shall  be 
oustained,  for  any  matter  not  affecting  the   real  merits  of   tha 
offense  charged  in  the  indictment •** 

It  is  further  urged   that  the  contemner  had  no  intention  or 
deoign  to  embcrrass   the  due  administration  of  JUBtioe,  and  henee  could 
not  be  guilty  of  coatempt*     It  has  been  the  rule  of  law  from  time 
immemorial  that  every  man  must  be  prestaaed  to  intend   the  natural  and 
necessary  consequences   of  his   own  deliberate  acts*     Persistence  in  a 
course  of  conduct  is  contrary  to  a  olaia  of   accid.mti.l  conduct  or  wait 
of  intention.     This  jury  was  taken  out  an  several  oocasions   aid  visited 
many  taverns,  and   the  circumst;inoes  indicate   that  defendant  was   juilty 
of  a  course   of  ocnduot  constituting  neglect  of  duty  all  throu.h  the 

trial   of   the  cause • 

Lastly,  it  is  contended   that  the  information  is  fatally 
defective  becauoe  it  is  not  drawn  in  the  name  or  by  the  authority 
of  the  People.     Sec.  33  of  article  6  of  the  coastitutifln  of  tlie 
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State  of  Illinois  proTldeej   "All  prooese  ehall  runi  In  the 

of  the  People  of  the  :^>tate  of  Illlnoiei  and  all  proeecutione  Bhall 

he  carried  ont  In  the  name  and  hy  the  authority  of  the  Jeople  of 

the  i>tate  of  Illinois;  and  concludes  y.^lnet  the  peace  and  dl^^ty 

of  the  same*"   lthoU(^  proeeoutlons  aro  ordinarily  oarrled  on  la 

the  name  of  the  People  of  the  wtate*  in  contempl  prooaadjnge  the 

ohjeot  to  he  attained  io  uo  enforce  rospeot  for  the  court  and  lie 

orderc  in  the  adminl strati  on  of  JUBtlcte.  In  pasalair  upon  the  precis* 

question  hero  raised,  the  supreme  oourt  of  Illinoic  in  People  t. 

Jilovaky»  334  111*  536,  at  p»  538  eaidi 

'*The  word  *pro9eoutlons<  as  used  in  the  constitutional 
provision  invoked,  eif^iifiei:.  only  proeecutiont;  of  a  public  or 
criminal  character  and  conosrns  the  formal  accusation  of  offender* 
hy  preoentm-snt  or  incictmont  hy  a  grand  jury  or  hy  informr  ion. 
*  *  *  Contempts  are  not  crimes  \d.thin  the  meaninc  of  the  statute 
defining  misdemeanors  *  *  *,  The  particular  constitutional  provi- 
sion has  no  applioatioia  to  a  proceeding  to  punish  for  contempt*" 

Again  in  People  v.  Severinghaus ,  313  111.  456,  at  p*  471,  the  court 
said  that  It  was  not  inclined  to  hold  that  such  an  information  must 
have  all  the  formalities  of  a  criminal  compli^int  filed  against  a 
defendfint  for  a  violation  of  the  criminal  law,  as  provided  in  sec* 
33  of  article  6  of  the  constitution. 

We  find  no  convincing  reason  for  reversing  the  Judgment  of 
the  criminal  court*  It  is  therefore  afiirmed* 

jUKcariET  afjirm^d. 
Soanlan  and  Sullivan,  JJ*,  concur* 
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Appellant » 


THCMA.S  J.    GEADY, 

Appellse* 


APPBAL -tPHCM  CIRCUIT  COURT, 
COOK  COUHTY. 

291I.A.  617^ 

MR.   JUSTICE  SCAHL/i.U  DSLITBRED  TEiJ  OPHHQIf  OiF   THS  COURT. 


The  filing  of   our  opinion  in   ohis  cause  has  'been  delayed 
Iseoause   of  bankruptcy  proceedings   that  were  pending  in  the  United 
States  court* 

On  October  10,  1934,  upon  an  ex  parte  hearing,    the   trial 
court  entered  judgment  for  plaintiff  in  the  sum  of  ^^.18,170.     On 
Mfoveiober  9,   1934,   defendant  filed  a  verified  motion  to  vacate 
the  judgment  and  thereupon  defendant  mislb  granted  leave   to  plead, 
the  judgment   to  strjid  ac   security.     The  case  was  tried  "before 
the  court   on  iTovemher  28,   1934. 

At  the  conclusion  of   the  evidence   the  court  entered  an 

order,   the  pertinent  part   of  vAiich  is   as  follows: 

"And  this  cause  "being  now  called  for   trial  "before   the 
Court  without  a  jury,   come   the  parties  by  their   respective 
attorneys  and  issues  "being  joined  and   the  Court  having  heard 
the  evidence  for   the  plaintiff,   it  is  moved  "by  the  defendant 
at   the   close   of   the  plaintiff's  case,   th^U   the  Court  find  for. 
the   defendant   on   the   issues  vmder    the   first,    second,    third 
and  fourth  counts   of    the  amended    declaration,   vhich  motion 
is  now  allowed,   and  the  Court  now  fiaxds  for   the   defendant   on 
issues  under   the  first j    second,    third  and  foiirth  cotmts    of     . 
the  amended  declaration  herein. 

"And  the  Court  having  heard  the  evidence  adduced  "by  the 
plaintiff  and   the   defendant   on  the  issues  xmder   the  fifth  and 
sixth  counts   of   the  amended  declaration  herein,   the  Gourt  finds 
the  issues  under   the  fifth  and   sixth  counts  for   the  plaintiff 
and  assesses  plaintiff's  damages  at  the   sum  of  cAiSOO.OC." 
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Plaintiff  contends   that    "the  Court  erred  in  euBtainlng 
defendant*  8  motion  for  Judgment  ae   to  Goxinte  1,   2»   3»   and  4,   at 
the  close   of  plaintiff's  oase,"  and  In  not  confirming  the  Judgnant 
of  October  10,   1934,   in  the   sian  of  !>18,170. 

Count  1  of  plaintiff's  amended  deolarction  ie  "base-J   sa  t-wo 
promissory  notes,  one  for  $9,000,   executed  "by  William  Kickey,    on 
November  1,  1927,   due   three  years  after  date,   payable   to   the  order 
of  himself  and  by  him  indorsed;    the   other,  for  05, 000,   executed  by 
defendant,    on  -eptember  1,   1930,  under   the   style   of  Thomas   J. 
Grady,    trustee,   due   three  years  after  date,   payable   to   the   order 
of  himself  and  by  him  indorsed,  both  notes  bearing  interest. 
Count  1  also  set  up  a  vrritten  agreement,    signed  by  defendant, 
whioh  settled   the  amount   owed  by  him  to  plaintiff  for   serricea 
rendered  prior   to  October  1,   1931,   in  the   rum  of  ^"13  3950,   and 
unconditionally  guaranteed  the  payment   of  the   two  notes.     Copies 
of   the  agreement  and  the   said  notes  were  attached  to   the  amended 
deolaratlon*     The   second  count  was  based  upon  the  .9,000  note  and 
the  written  guaranty;      the   third,  upon  the  $5,000  note   and   th« 
guaranty;   the  fourth,  upon  the  ^^>5,000  note  v^lthout   the  written 
guaranty;    the  fifth,  upon  an  open  account  claim  xor  tl»500  for  ser- 
Tices  rendered  after  October  1,   1931;      the   sixth  was  for    the  $1,500 
olalm  upon  an  account   stated.     An  affidavit   of  claim  was  attached 
to  the  amended  declaration.     To  the  amended    declaration  defendmt 
filed  five  pleas,      (l)   That  he   did  not  promise   as  alleged;    (2)   that 
he   did  not   owe  as  alleged;    (3)    that  there  was  no  consideration  for 
the  notes;    (4)    that  he  had  paid  the  notes;   and   (5)   alle-in^  fraud 
and  duress.       Defendant's   second  amended  affidavit   of  merits  is, 
in  substance,   as  follows:     On  October  1,   1930,   plaintiff   agreed  to 
act  as  attorney  for  defendant  in  a  certain  litigation  then  pending 
and  to  accept  as  compensation  the  reasonable  value   of  his   services; 
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that  defendant  paid   plaintiff  for   said   serTices   the  bvb  of  $3,000| 
that   the    uervicQB  rendered    ..er^   reaaonably  worth  no  more    than   eald 
Bum;    that  defendant  did  not  promise   to  pay  the   eume  alleged  in  the 
declaration  or  any  of    them  sare   the   said  $3,000;   that   defendant  vae 
in  the  real  eBtate  "business;    that   there  was  a  diroroe  proceeding 
pending  between  him  and  his  -wife  and  plaintiff  was  acting  ae   defend- 
ant's  attorney  in  said  proceeding;   that  defendant  was  a  defendant 
iB  an  eciui  ty  suit  wherein  one  Regan  sought   to  estahlish  a  partner- 
ship between  himself   and  defendant  and   to  estrblish  cv/nership  in 
one-half   of   the  properties   owned  by  defendant;    that  because  of   this 
litigation  defendant  was  unable   to  collect   accr\iing  payments   on  out- 
standing accounts,   and   as  a  resvilt  foreclosure  suits  were  commenced 
against  him;   that  while  plsiintiff  was   still  acting  as  attorney  for 
defendant,   plaintiff,    on  October  3,   1931,   came   to  defendant's   cffice 
and   there   stated   that  he  was  in  need  of  fiands   to  prerent  a  foreclosure 
of  Mb  home  and  rec^uested   defendant   to  let  him  hare  collateral  on 
which  he  might  borrow  the  money  he  required;   that  defendant   showed 
plaintiff  the  two  mortgages   described  in  the  declaration  and   told  him 
that  he  micht  use  both  or   one  of   them,  whereupon  plaintiff  copied 
descriptions   of   the  mortgages  and  stated   that  he  might  borrow  $1,000 
thereon  and   that  he  would   serve  as  defendant's  attorney  in  the    said 
suits   then  pending  and  would   thereby  repay  defendant  all  noneys  plain- 
tiff might   ootain  by  use   of   the  mortgages}    that  on  October   5,  1931, 
plaintiff  oame   to  defendant  and  asked   to   see   the  mortgages,  which 
defeudaat  exhibited   zo  him,   and  thereupon  plaintiff  produced  a  con- 
tract, which  defendant  now  belieres  is    the  contract   of  gxiaranty 
described  in  plaintiff's  amended  declaration  and  which  plain. iff 
asked   defendant   to  sign;    that   defendant   stated   that  plaintiff  ^as 
already  overpaid,   whereupon  plaintiff   said   thevt  unless   defendant 
signed  thd  contract  and  delivered  both  of   the  mortgages  to  plaintiff. 
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bOf  plaintiff  f  would   a'b;»adoii  tbe   Berrioee  of  defendant  and  v.oiild 
Tirlthhold  fron  defendrmt  pr-pcrn   p.nd  doounants  HelonplnK  to  hl« 
(which  vjBxe   required  "by  defendant  as  exhihite  in  the  RCi-^an  8t2lt)» 
and  that  plaintiff  would  Jeopardize  all  of   the  eaid   oaBos  In  liMoli 
defendant  wao  Interested  and  would  driro  defendant  into  "bAnkru^tcji 
that  he  would  c^re  opposing  attorneys  In  the   said  oases  information 
concerning  affairs   of   defendant,   and   defendpjit,  fearing  that  unless 
he  refrained  frcm  antagonizing  plaintiff  and  complied  ^ith  his   dejaande 
plaintiff  would   driye  defendant  into  bankruptcy  and  Jeopardize  his  in- 
terests,  signed   the  contract  and  delivered   the  mortgagee  and  notes   to 
plaibtlff  J      that  Inanediately  eJTter   the  proofs  were  closed  in  the 
Began  suit,   ahout  August  1,   193ni>   defendant  notified  plaintiff   that 
the  contract  was  roid  and  demanded   that  plaintiff  return  the  mortgagee 
and  contract^  which  plaintiff  refused   to  do,    "and  from  thence  hitherto 
[defendant]  has  persisted  in  hiB   demand  hut   that  the  plaintiff  hae 
refused  to  comply  therewith."       Plaintiff's  tiritten  notion  to  etrilce 
the  second  amended  affidavit  of  merits  was   overruled. 

Upon  the   trial  plaintiff,   in  support   of  ocuntc  1,   2,   3  an* 
4   of  his   amended  declaration,   introduced   the  two  promissory  notesf 
and  the  written  guaranty  of   defendant;   and  in  support   of   counts   5 
and   6  plaintiff  introduced  testimony  as   to  the   services  rendered 
and  the  value  of   the   same,    and  then  rested  his  case.     Thereupoa 
defendant   orally  "moved   to  dismiss  as   to  the  counts  oraicerned   gtltli 
this  purported  written  contract."     The  record  shows   that   tlie  court 
then  heard  arguments  in  reference  tc  the  notion,  "but   the   argument 
is   om-ltted  from  the  record,     i^fter   the  close   of   the  argument  the 
court  took  the  matter  under  advisement.     Defendant    t]\en  introduced 
evidence  in  support   of  his   defense  as   to  counts   5  and.   6?  "buv  intro- 
duced no  evidence  in  defense  of  counts  1,   2,   3  and  4.     The  Judgment 
order  followed* 
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Tlis  parti 00  a,gree   that  the  auction  of   tha  court  in  suutainiag 
defendcmt'a  motion  for  a  finding  a^   to  coxant:.  1,   2,   3  ajid  ^  was  "baead 
upon  the  theory  tha';   as  plaintiff's  STidcnoe  fchowed   i-.hat   the  matters 
inrolyed  is  said  oounts  aroBo   oul   of   the  relationship  of  attorney  azid 
client,   the  burdon  of  proof,   under   the  lawp  t©.6  upon  plaintiff   to 
prove,  aff irmatiyely,   good  foith,   atcence   of  undue  influence,  ade- 
quacy,  and   equity  as   to  said  matters,  and  that  aa  plaintiff   offered 
no  proof  in  that  regard  he  failed   to  make   out  a  prima  f aole   case^ 
under   the  law.     Defendant  contendB   that   the   trial  court  vae  justi- 
fied in  sustaining  hiB  motion. 

In  support   of   the  action  of    the  trial  court,   defendant  cites 
Robinson  v.   Sharp,    201  111.  86,   and  Taiwnra  y,   Johnson,   143  111.   513. 
These  oases  and  certain  otii«r  like  cases  are  reriewod  in  Comerf ord 
▼  •  Ioe\^enheint   227  111.  App.  321,   328.       The  Slmore  and  Robinson 
cases  v;ere  proceedings  in  equity,  brought  'by  clients  against  their 
attorneys   to  avoid   the  legal  effect  of  a  contract  between   the  parties, 
upon  the  ground   of  fraud  or  tttLsrepresentation.      (See  also  Warner  r. 
Jlack,   278  111.   303;     ]>yrenf  orth  v.  Palmer   Tire  Co.,    240  111.  25.) 

In  Wagd  V.  Yancey,   78  Ill»  App*  368,   an  attorney  sued  in 

assumpsit  upon  a  due  bill  given  him  by  Yancey,    the  client,   and    the 

trial  coii.rt   entered  Jud^^enT.  for  plaintiff  for    the   amount   of    the 

note.     In  its   opinion  the  Appellate  court   of  the   Third  District   stated 

(pp.   370-1)1 

"Tho  chief  cDntention   of  appellant  is    that,   inasmuch  as 
the  instrument  sued   on  was   executed  in  consideration  of  legal 
servicer,    bhe   relr.tioar    of   the  xaakei-   aad  pciyeci   *ere   such  as   to 
require  affirmative  proof  on  the  part   of  appellee   that  the  con- 
tract was  fair  and  free   from  fraud.       .^s    i^ah.  p^oof   was  noii  made, 
he  contends   that  appellee  did  not  make   out  a  case.   The  contention 
is  based   on  the   rule    of   la'v  that  mc^cs   usaling£   'osz^een  clieuv 
and  attorney  prima  fjacie  fraudulent   as   against   the   attorney,   and 
requires   the  attorney  in  controverey  vrLth  liic   clieuw   zo  Lhow    tiE.t 
the   transaction  is  fair  and  equitable.     When  we   cone  to  consider 
the  reason   of    the   rule   and    the  character   of   cases  in  vrhich  it 
has  been  announced,   we   do  not  think  it  applicable   to  the  case  at 
bar.     So  far  as  we  t^re  advised,    the   rule  has  only  been  applied   to 


i^sa^ef  iUsv;  ^-  bus;  r   ^2   ,.c  ;^ji:;;— .  ..   :^nHmi'i  '    nciJow  B^tatAtt&t&b 

fens  i^^ii-,'.. .  ■   lo  qlaeaoi.    .■.■-.  t.  o  ..■;  ii/ui;:.  r    y.:.'rj  iT.i:   of.Tio  vai 

<93B0  ^ajsl  afltti'xa  .:;  "jjo   eaiJOiH  oJ'   tsliisl  eri  hr^ex  isdi  ah  ^oetq  ott 
~xj--3i;t  aJ8?7  ^'xwoo  1^3X13    9fiJ   isdi   abaoinoc   oflisfccrsloCl     .'grx:!  ©ifj-   tebms 

ici©jtl;f   JanJ:^.:^.?  aifisxlo  \;cf  ^jUx'^uohI  t^i Iu^js  ax  ciafi-ti><-330'-^^  9-x«"!7  a©e5» 

taoi:;ftJ3q  dx£;?   fl©9W^Qcf  ^o.o'scinoo  r.  lo  c'oe'i'io  Ij^gal  9x{;>    blov  ■oaioii& 

"'^  '-^»n?flW  oaXs  eeS)      ,«oidi3d^K©a9iq&xaxai  to  ojjjstc^  lo   ijcrjorrg  srf;f   noqi; 

(♦3S  .ill  OiM2    < , op  91  jT   leml,^  .  y  iii» to txte^-^Jl     ;£0£   .1X1  8VS   tiLsMI 

ux  bflua  x^titoiia  tus,   t86i   4qc[-:.  •Ill  8?   ^)i;eonfiY   . 

Lssfij;^^   ioxi^tBid  bixriT   9d^   lo   Jil-oo  sJaXXoqqA  sxiJ  ijolniq;;  . -ji'Oli 

8ii  xiojJCT-'jsiii:   (.^rr-'-'     -i:   Joalloqiji^  lo  xioxixx&d-nco  ^flt^i?   r"^T" 
X.-i^sI   lo  cc .:  noo  xii   &9*i;o»::3   o^w  no    '; 

0*   m-.  rlowe   &  ..  .  ,£  oae  •^si^iii.i  sr..,*-    io   3isCi"     -  , 

-ri.^o   ©xIJ   jfixfj   #9j.xfcn|5vj  lo   oXsq  exU   no   looig   :. 
,ii?D,Ba  ioi\  3j.:7:  '!'..  '  :.'  lioi/a   a^.       .huci'il  vs.o'i.'^.  3©^1    - 

rtcx.tnsitiTOO  f  o  j3  i-yo   sqI-sih  jc«  ox6  o»XXeqq/3  j^o    aunwaaoo  siri 

J-ctoiXo   lit.  ,:;.■;::'.     ;    :'i':   J -lif d'  vvaX    lo    oXxfX    SiXc    no    b-sa&cf  9,1 

rrs&xanoo  o  ■    ewso   m  n«ri\;     .aXrfi;;^ .bjp©  bn/j  li^l  ex  ooi.'OBUtiB'ii   saiW 

*i  jioirI-.v  Hi  cissjao   lo  T&i'as-JSAO  oii^  has  oXjj':   sxfJ    lo  noaaot  stdi 

v3  9t3BO  ui*   ocT   sXcf^oiXqqje   cfjt  aCnxdd-  Jo.o  o5   m    «beoiii;onrij8  naocf  aail 

oo    09xXqt;r.  r[39tf  "^Xxto   aisri  dXw'i   tidS    ,f.)83iv5i3   ei^   s»v/  as  tjbI  oi^J      .i«cf 
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oases   of  "bargain  and   sale   of  property,  and  usuelly  in  courts  of 
equity.     In  Mb  exoellent  work  on  Attorneys  and  Counoelore  at 
Lavr*  Mr.  Vveeks  has,   in  oection  268,   stated   the  rule  aa  follovB: 
'The  attorney  who  "barcainB  in  a  matter   of  adrantage    to  himself 
with  his  client,  is  hound   to  show  that   the   transaction  is  fair 
and  equitable;    that   he   fully  and   faithfully  diecharged  hie   dutieo 
to  his  client,  without  misrepresentation  or  concealment   of  any 
fact  material   to  the  client;   that  the  client  wafj  fully  informed 
of  his  rights  and  interests  in  the   tuhject -matter   of  the   transac- 
tion,  and   the  nature  and   effect  of   the  contract,   sale   or   f^ft, 
and  was   so  placed   as   to  he  ahle    to   deal  v/ith  his   attorney  at 
arm's  length.'      The  rule  is   ntated  hy  this  author,  as  it  is  "by 
Mr.  Meohem,   Judge  Ctory,   and   other   text  hook  writers,   in  connection 
with  dealings  hetween  client   and  attorney  orer  property  rights.   The 
relation  of  attorney  and  client  has  always  he  n  regarded  as   one   of 
special   trust  and  confidence.     The  law,   therefore,   very  properly 
requires   that  all  dealings  "between  them  shall  he   characterized  hy 
the  utmost  good  faith.     By  reason  of  his  superior  knov.ledge   of   the 
law,    the  attorney  has  his  client  at  a  disadrantage.     He   is  better 
informed  as   to   the  rights  and  interests   of   his  client  in  the 
subject-matter   of   the   transaction  and   the   nature   and   effect   of   a 
sale   or  gift   of  it,   and   that  is   the  reason  of   the  rvile   of  law  which 
requires  Mm,   in  a  legal  controrersy  vdth  Ms  client,    to  show 
affirmatively   that  fairness   and   equity  characterized  Ms  conduct. 
In  each  of   the  four  Illinois  caeee   cited  by  appellant,   in  v.Mch 
the  rule  is  announced  -  Jenniiigs  et  al»  v.  McConnell  et  al  .,   17 
111.  148 J     Morrison  et  al*  r.  Smith,   130  111.  304;     Boss   et  al.  t. 
Pays  on  et  ai.","l60  111.  349,  and  Willin  v.  Burdette,  172  111.  117  - 
the  controversy  arose  in  a  court   of   equity  by  bill  to   set  aside 
conveyances   to  the   attorney. 

"In  the  case  at  bar   the  dealings  were  not   over  any  property 
rights   of  appellant.     An  application  of   the  rule   tc  the  extent  con- 
tended for  by  counsel  would  require  every  attorney  suinc  upon  a 
promissory  note   executed  by  a  client  for  legal  services   to  show 
aff ii'matively  that    the   services  were  performed,    that   the   charges 
were  reasonable,  and   that    the   client   so  understood  it  when  he  gave 
the  note.  In  a  case  where  the  transaction  was   simply   the  giving  of 
a  note   in  pajnnent   of  legal   services  performed,   >.e  do  not   tMnk  any 
greater  duty  rests  with  the  attorney  seeking  collection  by  suit   than 
devolves  upon  any  other  plaintiff   suin^:  upon  a  promiscory  note." 

The  decision  in  the  Ward  case  has  been  cited  with  approval  in  Harney 
V*  Lee,  175  111*  App.  250;  Henry  v.  LeMoyne ,  219  111*  App.  313;  and 
Comer ford  v.  Loewenbein,   supra . 

In  the  instant  case  plaintiff  sued  in  assumpsit  upon  two 
proBiissory  notes,  instruments  under  seal  that  imported  a  consider- 
ation, and,   certainly  under  the   old  practice,  plaintiff  by  intro- 
ducing; the  notes  in  evidence  made  out  a  prima  facie  case.       In 
Robineon  v.  Tetter,   238  111.   320,   in  passing  upon  the  effect  of 
instruments  under  seal,   the  court  stated   (pp.  324-5 )« 

"The  argument  is,  that  the  defendant  could  not  avoid  th» 
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'io  a;^'i;L'oo  ox  -^LI^ubu  baa  ^i^^tiaqotq  lo   eXjaa   fciiB  ai&^i&d  1o  ssaso 

j-£   aioXearojoO  5hj3   sYea'.to**A  nc   :^tcv/   unsIXsoxe   aiif  nl     .Y*-wp» 

;  sv?ollo"i  as  oljri  ?rl«   i>©iBcfa   ,882  acxd-oea  nx   <3UBfi  aaCeeW   .!xi£  tW&I 

"ilfiomil  Qi  vhs   lo   i9;!t^3£a  &  al  anxaBiscT  ori?r  ^/;£niod-d-s  atlT  > 

list  ax  fio.:  -:.j'   3xW   ie^i  wox£a  o*   bmfocf  ai:  ,i^aotXo  aM  ifixw 

BSx;twb   aix{  bssxiixio'^xb  v;XXjjlrW.i:sl   bxts   vXXirl   &x{   ijsxij    ;  sXcfjsd'xups  bos 

vn/i  to  iiieinXBSOxsoo  xo  flOxJad'fl9Q9trg;€>i8J:in  ;Jifo4di^  tdnolXo  aid  o;f 

^'ini  Y-I^^^'^:  a^w  ^noilo  aifJ'   issdi   iia^ilo  osii   oi   l/^iisism  *os1t 

.     ,...-id'  arfi   'to   iQi-^BSt-'iooldisa   edi  as.  acfasieini  bxie  aMQirt  ai4  'io 

,t!l:i:3  to   sXea   ,ioi?^tnoo  »rf*   !l:o  cToell:©  bus  QtaiBa  &di  bus   ,noiJ 

in  Xeanoiia  aM  x£*xw  Xsab  oi   sXds  scf  oJ   as  beoaXq  oa   ajsw  bas 

T^ef  si  ii.  Bs  «iori*jj^  sMi)  •'■;cr  beiB^o   si  sXtr'i  driT      '.rfd-sxcsX  a '(rta 

ii :,-■..!  i.srrnoo  xix   «3'xs*x'a;  iLoocT  ixecf   xorf^to   bus   «-'iToi'3   &3bx/X   ,cioxIe9M  •ill 

sxf?    .3jrl.,xi  •'^d:i3;xoiq  TSTO  '^ton^ocl'd-s  bxis   :*-a©iXo  nsswuGcf  agnxXseb  xlJiw 

■Ito    eao   ai5   bsb'xsEST  xiesd"  ai£swX*3  sM  .ifissxio   bns  Y9c:7.ocf;}j^^   lo   noii'^sXei 

-^X-xsqGTq  -^lav  t©To'i0'X9x{d-   ^wjsX  ©x£T      . s otcsb x'ino o  boa   isati   X£iosq:a 

Yd"  bssJtisioiJXerlo  &cf  XXsria  csxl:!  rcsswo'ecf  asnii'jseb  IX*?  ^^ili   eoixwperr 

©xl:t   lo   ©gbeXrvon^I  tccx'xsqwa   aM  'io   coassx  ^2     »dila,TL  boo®   ;}aoa*Jj  ©licf 

XQjJstf  3x   ©E     •©sfii'iisvb.aaxb  s  is   iaollc  alii  QiOi  Y®Jti^Oi'^-s   »di    ,w-3X 

©rid'  nx  J-aeiXo  axil  to  aiaQtBiax  bas.  sd-ifsxtE  ©nd-  o;J  -es  baarrolnX 

£  "io   c>"oe1l8   ba-i  ©tcjj^an  eri;^  ba&  no ii osasiB'ii  9£{i   lo   T9^cf^fif-,^os{,cJ'i^'^ 

iiolilw  wjEiX  lo   ©Xu;£  ©xlJ  lo  E^aaei  ©jS:!-  ax  ctari*   ban  ,ix  lo   itlis  to   eXaa 

wocfa  oi   «on©iXo  axil  ii*;?x>»-  y-"'^S"'otd  noo  X^sgeX  £s  ex   tjixif  sc 

^uOJibxioo  oM  fccs.rxo^toaxsrfo  x^iy^s   bos   araeniijel  J'sdct   Y-'^^'^i^ 

rfoMw  nx   ,'c;  ^  Ytf  beJ-Xo   aaa^a  sionlLLl   ii/ol  ©iW    lo  rfoa;©  iiX 

VX   «vX';  c^e  oM  .t  'Jx Ji^_j^iSl''!6®5'  "*  bsoxiwonctfi  oi:  ©Xx/t  exf* 

'■^   '.i?. -■  '^-^I  ^sT~,x1TM3  Vy  ^"Xfi  7  9  aqaiiToK     ;  GI^X   .XXI 

-  VXX   «'l..     .,      v^  .-_.  ._-^^:§  '^  XixXXi:W"ba.s   «9i>£"VxTi""0dX  "t^Xfi_.;?8   rvn;.",-.-.T 

©ftia^  J©a   0  3   IIM  xd  t^isspS  lo   irtiroo  is  nx   sao'xa  Yf^Tsvc-xd . 

-n®o  *n9.t?:©  erf*  '^i  ©Xx/t  ©rf;f  lo  tioli'?otlqqs  ttA  .  ^irsXXsqq^  lo  sii^lf 
j8  aoq^xj  3ciua  ^sfi'-toJ'-e  y'-^^sv©  ©Tiupai  bZuov:  Isamioo  x^  "^ol  bsbaecf 
woffa  0*  assiTxaa  XsgeX  toI  *a©iXo  s  y^  &9J'WC'S:3e©   ©Jon  x'^ooalmc-ic: 

ss-^irjio   yiiJ-   JariJ    tbscuol'roq  qi&u   asojcvxoa   arl;}  ,.d;sxid   ■  .'.'    .' " ' ' ': 

6T.'i3  arT  rterM  il  hoe i'-ixoh mi  o a  insilo  9di   ij&iii  bM  «©.. 

lo  ^ai-rl-^  etii   xlqaifa   e^'j  RGliosHtn^i   ©riJ   ©Teilw  ©a^o  b  ul  .oioi::  SiiJ- 

TCno  ^LnMa    ioa  ob  e\,    <b3raTolTsq  .^ooxvTsa   X.e,^;©X   Ic    ;}ii3ifr(;^o    ni   ocTon  jb 

ft^j    ilisa  xd  aoicfosXXoo  i^nii^isaa  Y'^'K'-to^-i}  ©-rfJ  rfixw  ajasi:  ^-'j^b  Tscfa&T^^ 

».9;»on  YTO-iJX«oTq  ja  coqtf  rjnJx;-!   'i'iiJnxoXq   T9i£;to  ^Jtis  noqu  asyXovob 


{l2^,  «i  XxiTO'xciq/i  if^iw  bsJit  na©^  cUiri  ©as©  bxeW  ©rfc^  ni  ijox£;looJE)   silT 
I)n3    jSX.';    .qqA  4XXI  §XiJ    ^JSiSSaMS^   •'-^  XS^S      l«3S    -qqA  *XXI  GVX   ^  ssO:  ^v 

mJi  accia  iiaqmstms  al  b&aa   lliJctiisXq  ©ai?©   j'n.Jcn":  t»:r,t   nl 
-nsbxeuoo  £5   I)SvToa.-i;  ;^  s/crj   X:;a';    ■;;,  r.Trtr    v;;-^/.  ■       ,  .,=..,..,,..., 

-^'^'«"  -■•    '--^    -----  -     .-••   •-:   c    ,.::^    ,r.ci^^ 

^"        '  ^iS^aLSHiS:  ^^   ''^"^   -  ''^^  oon;.nJ:v  .on  oxf*  s«lox;b 

'^  •      ~.oqxf  Bffi:aa^;q  al   ,'.^5e   ,XXI  SCS  _tX«iJ©Y  .v  |»aitl<foH 

tlC-i^2c;   *qq)    b©rf,3iJ  :  =3do    ^l^^-r.   's:i>b:m  aiaQinn-xiafil 

orlcj-  bXov.5  ;foK  filuo©  rfa*jbnsl©b  ©/l:^  *i^j-  <sj:  j^  nsxBj.ro  x-;  ©xIT" 
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effeot  of  his  oontraot  by  showing  fraudulent  repreBentatioaB  as 
to  the  riaturo  and  vclue  of  the  land,  "but  must  reoort  to  a  court 
of  equity  to  set  aride  the  contract  on  that  ground,   .he  rule 
contended  for  applies  where  a  contract  is  under  8eal»  and  in  that 
case  relief  on  the  ;;i'Oxmd  of  fraud  relating  merely  to  the  c or;-- id- 
eration  must  he  obtained  in  a  court  of  equity,  a  seal  imports  a 
consideration^  and  a  court  of  law  refuses  to  inresligate  the 
queotion  whether  there  were  fraudulent  representations  touching 
merely  the  nature  or  value  of  the  consideration,  "but  let-res  th« 
party  to  a  court  of  equity,  where  the  consideration  may  he  im- 
peached for  fraud  and  the  in^trvonent  can  he  cet  aside  upon  cuch 
terms  as  are  equitehle  and  just  between  the  parties..  (Papke  t. 
Hammond  Co.,  162  111.  631;  ascherick  v.  Trarerp  65  id.  375,)" 

Under  the  old  practice,  if  a  defendant  desired  to  question  the  con- 
sideration supporting  the  note  cued  upon  he  was  obliged  to  file  a 
bill  in  chancery,  and  the  court,  in  such  proceeding,  if  the  evi- 
dence warranted  it,  could  give  relief,  upon  terms  equitable  and  just 
between  the  parties.  But  defendant  contends  that  the  n«w  Practice 
Act  has  changed  the  former  procedure,  and  cites,  in  support  of  his 
contention,  par.  155,  sec.  31,  111.  Rev.  Stat.  1937,  which  provides: 

"(Poraui  of  action*)   (l)  Heither  the  names  heretofore 
used  to  distinguish  the  different  ordinary  actions  at  law,  nor  any- 
formal  requisites  heretofore  appertaining  to  the  manner  of  pleading 
in  such  actions  respectively,  shall  hereafter  be  deemed  necessary  or 
appropriate,  and  there  shall  be  no  distinctions  respeCoing  the  manner 
of  pleading  between  such  actions  at  lav*  and  suits  in  equity,  other 
than  those  specified  in  this  Act  and  the  rules  adopted  pursuant 
thereto;  but  this  section  shall  not  be  deemed  to  affect  in  any  mbj 
the  substantial  averments  of  fact  necessary  to  state  any  cause  of 
action  either  at  law  or  in  equity." 

Defendant  concedes  that  the  pleadings  were  settled  before  the  new 

Practice  Act  became  effective,  but  he  contends  that  the  trial  court 

and  the  parties  tried  the  caUbO  upon  the  assumption  that  the  nev 

act  applied.  Plaintiff  contends  that  the  record  refutes  defendant's 

contention.  We  find  nothing  in  the  report  of  proceedings  to  show 

whether  the  trial  court  considered  the  proceeding  as  one  in  law  or 

one  in  equity.  Bven  the  discussion  between  the  court  and  ooimsel, 

when  the  court  was  considering  defendant's  motion  at  the  ccnclusion 

of  the  evidence,  has  been  omitted  frcn  the  report  of  proceedings,  so 

that  it  is  not  possible  to  determine  the  position  taken  by  each 

counsel  in  respect  to  the  character  of  the  proceedings.  Section  31 


oii.j    o...;i_.:a©YXti;  otf   aoai/lsi  vAsi  %  d"iiJCo  s  fins  tuoi'jiaieblsnoo 
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proTidee   that  the  rulee   of  cour<,  adopted  purBuant   to  tho  act  ebaU 

apply  to  aotionsy   and  Hule  1  of   the  Circuit  court   of  Cook  coontj 

proTidee  for  law  and  chancery  dirlBlonB,     aeotlon  4  of  Ralo   6  of 

the  court  provldeBt 

"When  in  the  course   of  any  cult  an  order  hac  been  entered 
transferring  the   suit   or  any  cauco   of  action,   counterclaim  or 
Issue  embraced  therein  from  conaon  law  to  chancery  or  rice  rexBu,, 
the   asBisnmeni   to  a  particular  Judge   of  such  tranBferrad  ault-. 
cause  of  aotioii»   count orclidm  or  issue  sh&ll  he  as   the  Sxecutir* 
Committee  "by  order  may  direct." 

Rule  27  provides  I 

"Sec.  1.     All  matters  which,   prior  to  January  1,   1934 >  were 
Tudthin  the  jurisdiction  of  a  court  of   equity,  whether   directly  or 
as  incident   to  other  matters  before  it,   and  all  legs.l  i^^.sues  whichy 
prior   to  January  1,   1934,   could  hare  been  determined  by  nuch  court 
for   the  purpose   of   doing  complete  Justice  between  the  partiesp 
shall  be  heard  and  decided  in  the  manner   theretofore  practiced  in 
courts  of  equity. 

"bee*  2.     where  in  a  single  suit,    there  arises  legal  sind 
equitable  issues  requiring  different  modes   of  trial,    the   eqtiitable 
issues  whenever  practicable  shall  be  tried  eaid  determined  in 
advance  of  the  legal.* 

After  a  carefiil  consideration  of   the  entire  record,   i©  hart 
reached   the  conclusion  that  justice  will  be  best  served  by  a  retrial 
of  the  cause  so  far   as  counts  1,   2,   3  and  4  are  concerned.    When  the 
caae  is  redocketed,  if   defendant   so  desires,   it  may  be   transferred 
from  the   common  lav/  to   the   chcoioary     side   of   the  court,  where,  upon 
amended  pleadings,    the  consideration  for   the  instrxaaents  may  be 
impeached  for  fraud   or  duress,  and  if  the   evidence  worants  it   the 
instruments  ma;r  be   cet  aside,  but  upon  such  tenas  aa  er  e  equitable 
and  just  between  the  parties. 

Defendant  has  not  filed   crosr:-error   as   to   the  finding  of  the 
irial  court   that  plaintiff  was  entitled   to  ?a,500  for   serrioes,  under 
oo\mts  5  and  6,  and  while  plaintiff   states   that   the  ex  parte  judgaent 
should  have  been  confirmed  in  toto»  he  has  not  argued   that  the  §1,500 
allowed  under  the  said  co^ants  was  not  sufficient  under  the  proof. 

That  part  of   the  judgment   of  the  Circuit  court  of  Cook 
county  finding  the  issues  for  defendant  under   the  first,   second? 
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tMi'd  cuid  fourth  countc   of   the  p,racnded  declaration  ia  reyerevdy 

and   the  camn,   ie  lemandod  for  a  new  trial  in  rctpect   to  8t.id 

covinta  • 

JUDGK^JJT   RiTVii.'HSili  IH  PART, 
AUD  CAU3T!;  UllAmjJX  FOR  A  VSM 
raiAL  V/ITH  ECitSGIIOSS. 


7riend»  F*  J*,  and  3ulli7anp  J.f  conour* 


mie. 


•  XBcnoo  ,»?;   ^xfjsTiXXuS  bae.  <.      .      t&n&ix« 
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MR»   JUSTICi)  SC/On/JT  UdLIVilRED  THS  OPIHIdT  OP    TH3  COURT. 

An  action  at  law  to  recorer  damages ^  under   the  ?edersl 
Employer B*   LiaMlity  Aot,  for  the   det\th  of  Pellx  Gurrieter, 
plaintiff*  Q  intestate*       Defendant  appeals  froai  a  Judgnent 
entered  upon  a  verdict  findin^j  defendant  guilty  and  aeseeBing 
plaintiff's  damages  at  OlSfOOO* 

ISo  question  is  raised  as   to  the  pleadings*     The  accident 
in  question  occurred  Deccssber  13»   1933p  about  ten   o^clocl:  a*a*  » 
on  a  clear  day»  at  defendant's  Cor;dth  s\d.tch  yards,  located  hetveen 
38th  and  47th  streets,  in  Ghicut-o*     Plaintiff's  intestate,  ?elix 
Gurrister,  an  earployee   of   defendant,  was  run  over  "by  a  movins  freight 
oar  and   instantly  killed.     The  yards  Gontain  many  tracks,  which  ex- 
tend in  a  general  north  and   south  direction.       hen  freight   trains   of 
defendant  arrive  in  Chic.igo   they  are   taken  to  this  yard,  where   each 
oar  is  olasBified  and  placed  in  another  train  for  further   transporta- 
tion.       The   tracks  in   the  yards      ar«  so  arranged   that  a  switch  engine 
can  shove   a  oar  down  one   of    the  lead  tracks  and  by  means   of  switch 
tracks    the  car  can  he  placed   on  the    track  T«*jereon  the   train  of  which 
it  is   to  form  a  part  is  heinc  made  up.     It  ^s   the  cuctoB,  when  switch- 
ing or  olassifyinc  oars  in  the  yards,    "for  the  s-^tch  engine   to  pull 
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a  Btrlne  of  oare   onto  one   of   the  lead   trooke  and   then  klok  fimm 
doTOi  the  lead   traok  so  that    they  would  roll  onto   the  rarloua 
traoko  where   it  was   desired   to  place    them."        The  kicking  operation 
ie  aoooaplished  by  starting  the  encine  in   the  direction  a  oar  is   to 
he  kicked »   and  at   a  e^yen  si^jnal  from  the  ewltoh  forenan  one   of  the 
hrakemen  pulls   the  coupling  pin  "betiroen  the  oar   that  ie    to  ^e  kicked 
and   the  rest  of   the  train;   the  engine  aaArJtJoM^ar.sxixtuins^^.-fmxiyjBdbJ^utx. 
tXKtM  ie   then  slowed  dovm  and   the  uncoupled  car  rolls   Aova   the   track 
by  ite  o^m.  momentum*     Sometimes   a  number  of   switch  engines  vkould  be 
engaged  in  this   operation  at   the   eame   time.     I'rains  and  en^pines  were 
continually  moving  aroimd  in  the  yards  and  oare  were  bein:,   switched 
back  and  forth.     The   deceaoed  was  one   of  a  number   of  air  brake  in- 
spectors who  worked  in  the  yards.        The  deceased  had  been  enployed 
there  for   tv,enty-tv.-o  years,   and  -m-o  familiar  v.ith  the  manner   in 
which  "oars  were  shunted  around  in  the  yards."     He  was  fifty-three 
years   of  age,  and  a  "careful,   sober  man."     In  the  performance  of 
their  fluticD  air  braJke  inspectors  were   obliged   to  conGtantly  cross 

the  traoIcB. 

the 

A  number  of/employeos   testified  that  beovT.use  of   the  natu]r« 

of   the  work  in  the  yard  It  was   the  cue  torn  for   the  employees   "to  look 
out  for    themselvas"  when  they  were  walking  across   the    tracks.       dt- 
ness  James  2)art,   foreman  of  a  switcbin;^  orew,   testified   that  under 
the  rules   of   the  ccmpany  applicable   to   svdtchinc  opera tions^  if  the 
employees  in  charge   of  suoh  work  saw  anybody  on  the  track,  it  was 
their  duty  to  shout,   "Look  out,"  but   that  they  were  not   obliged  to 
pay  any  attention  to  persons  not  on  the  track.     L.  C.  Brown,   the 
trainmaster  at   the  Ghioo^o  terminals,  which  include   the  Corrdth 
yards,   testified,  in  recpoaaee   to  the  question   "whether   or  not   there 
waL   any  our-tom  or  pr^^ctioe  with  respect   to  givinr  notice   or  warning 
to  air  brake  men.    oilers,  oar  inspectors,   and  men  t.  or  king  around   the 
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OAV«  and   traokl  in  th«  Corwlth  Yards  whsn   oara   are  kicked   or 
Bwitohed  around  In  those  Tarda i«      "i  would   Bay  that   the  ouBton  is 
about  Bimllar   to   that  used  "by  any  oltlaen  in  w^-mlnc  pedestrlana 
oroBBlng  the  otroet.     If  you  see  a  man  walking  in  the   utpeet   that 
you  think  mit:ht  get  hit  by  an  automobile   or  cab  you  mi^Jit  holler 
at  him  to   *Look  out**      That  is   the  eama  me  ;;hod  used  by  the  nan 
with  regard   to  their  fellow  workmen."     It  is  a  fair  d  eduction  fro« 
the  eridenoe    that   there  was  a  ouatom  or  riLLe  for  memberB  of  a  e witch- 
ing crew  to  shout  a  mirninc  to  an  employee  who  vets  in  a  position  of 
danger  or  who  w&e  about  to  place  himself  in  such  a  pouition* 

About  9:50  a«m*»   on  the  dey   of   the  accident*   the  deceased  and 
his  fellow  v/orkert  commenoed  inspecting  a  short  string  of  oars  on 
track  Ho.  10,  which  is  ^.bout  120   to  150  feet  east   of  a   trcck  called 
the   "old  lead"    track.       This  string  of  cars  extended   to   the   south 
of  the  point  where  docaased  was  killed*       iiftar  finiBhing  their  wrkt 
all  of   the  men»    save   the  deceased*  walked   together  in  a  northwest 
dlreotion  across   the  intervening  tracks   toward   the  oar  inspectors* 
shanty  to  get  instructions  from  the  yardmaster.       Tae  shanty  was  frca 
3C0  to  500  feet  northwest  or   the   train  they  had  been  inspecting*  Iha 
deceased  follov/ed  his  fellow  employees  at  a  distance   of  abou:;    three 
or  four  car  len^^ths.     As  the  latter  walked   towardf  the  shanty  they 
saw  a  frci^^lit  train  t^lowly  moving  north  on  the   "ice  house  Is  .d"    track, 
which  Ir.  wast   of   the   old  lead   track*        They,  howcror,  crossec    that 
track  about  tv/enty-five  feet  in  xront   of    this   train,   which  almost 
Immediacely  cut  off  their  view  of   the  deceased*     They  then  proceeded 
towards  the   aYie/aty,     So  far  as   the  record  tihows   there  were  no  witnessea 
to  the   accident*     A  few  minutes  before   the  acoldent  an  engine    uith  a 
switching  orew  had  gone  in  on  the   old  lead    track  to  a  point   south  of 
the  place  where  the  accident   oooiirred,  and  picked  up  four  cars,   one   of 
which,  number  TVi  931,  was   the   second  car  from  the   south.     The 
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•nglne   then  moved  north  on  the  old  lead    track  to  ahout  38th  Btreet. 
At   tliat  point  the  most  southerly  of   the  lour  oare  was  kicked  onto  tha 
Ice  house  lead.     Gar  j.V^  931,  with  no  one   "riding  it,"  wab  then  kicked 
Bouth  &n<l  onto  the   old  lead   track.      /;hile  it  was  movin;    dowi  that  track 
At  a  speed   of  five  or  six  miles  per  hour  it  ren    over   the  deceased.  The 
onlj  vrltness  who  saw  the  latter  just  prior   to  the   nocident  nae  Part, 
foreman  of   the   ?>ald  switchins  crew.     Called  l>y  plaintiff  as  a  wttneae, 
he   testified   thet  at  the  time  he   out  oslx  PtS  931  loose  from  the   other 
two  oars  he  had  not   seen  the  deoeaeed;   that  ear  EPS  931  was   "Juet  about 
passing  me  when  I   saw  Gurrister;**     that  he   "was  in  the  clear  at  the 
point  where  be  was  standing  when  I  hollered  at  hiii$"   that   "be  was 
standing  still  at   the  time;"   that   "at  the   time  I  yelled  at   'Turrister 
I  don*t   think  he  was  in  a  position  of   danger,  and  h»  vas  in  the  clear » 
hut  I  hollered  so  tiiat  he  would  know  there  was  a  car  coming  do%n  that 
way;"   that  he   "hollered  loud"  at  him;    that  he   "did  not  see  him  move 
toward   the  west  at  any  time;"    thiit  he    "thoucht  he   wib  a   section  man;" 
that   "it  was   on   the   east   side   of   the  old  lead  track  that  I   saw  him 
standing  when  the  car  was  out  loose  and  shoved   down  that   track;"   that 
"at   the  time  I  hollered  he  w»s   standing  at  the  side   of   the  lead,  pro- 
hahly  tv/o  or   three   steps  away  from  this  lead.     He  was   standing  there. 
I  gave   liim  notice   that   the  oar  was  coming  down  there.     ..fter  hollering 
at  Mr.   Gurrister  I  walked  north  to   throw  the   second  car  connected  with 
the   s-ftAtch  enjine  dov/n  on  track  Ho.  12."     The  witness  further   testi- 
fied  that   the  distance  "between  the   switch  encine   and   the  point  where 
deceased  was   standing  was   ahout  200  feet,   and  the  distance  between  the 
point  where  he  saw  deceased   standing  and  the  point  where   the  latter  was 
run  over  was   prohahly  eicht  feet;      that   ao  oar  PF3  931  proceeded   south, 
hlo  view  of   the  deceased  was  cut   off   .nd  he   did  not  see  how  the   acci- 
dent  occurxo.,   nhat  he  ordered  another  car  kicked  and  as  ha   then  locked 
eouth  he   observed   the  north  trucks   of  car  ...  931  hounCln.  up  and  do« 
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and  I'eoUzed  lli&t  tiie  man  he  Iv^d  obuerred  hnd  been  run  orer*  Hone 
of   tha  othor  vdtnesBeB  knew  anything  about   the   aocldent.     John 
Borgt   v/orking  as  a  awltcfaman  under  JJart,    testified  itm  hec.rtf   Dart 
holler   "Yoo-hoo'*   and  shortly  after   that  the  latter  gare  a  signal 
to  stop  i;h&   ibwltohluci  and  v/icnesB  ran  dotm  the  leud  and  aav 
fiuueone  lyin^  un  the  track* 

Defendant  oontends   that   (1)   plaintiff  Ofuinot  recorer  bocaus* 
deceased  aciumod   the  risk  of  boing  struok  by  cairs  which  were  beia^ 
switched f   and   (o)   defend:^ u  vtc^b  not   frruilty  of  any  ne^^ligenoe  uhloh. 
proximately  caused   the  death  of  deceased.     Plaintiff  oontendc    that 
♦•the  prinolpal  questions  involved  are   (a)  was   the  deoeasad  in  a 
position  of   uan^^er  au   the    uime   of   the    3v«ltching  opera«lona)    (b)    dlA 
tha  ciefenduiiuf    uhx'uugh  it:j   uorvanto*  have  knovrledge   thereof*  and  (o) 
waa  a  proper  \aia.rnin{^  given?" 

Section  51  of    ohe  Jederal  ilmployors*   Liability  /iCt  providasi 

"  -very  ooiamon  Oi^rrier  by  railroad  wiiile  engaging  in  oomnerce 
between  any  of  the  sereral  states   or  Territories  *  ♦  ♦  shall  be  lia- 
ble in  O/iuajes   to  any  person  suffering  injury  while  he  ie  eaiployed 
by  such  carrier  in  such  ooinmeree»   or,  in  case  of   the  de:.th  of  such 
cmployoo»    to  Mo  ox   lier  per&onai  rspresontative,  *  ♦  -^  for  sooh  in- 
Jury  or  death  resulting  in  whole   or  in  part  fro»  the  nerrlipienoe  of 
a:iy  of    txie   ofxioers,  aguncs    "   •••   "i,'' 

"Ally  aowion  whiuh  doeke  to  impose  liabili;;y  upon  a  common 
•arrler  wader   the  proviBions  of  the  Federal    Jraployera*   LlaWllty 
act  rau3 1;  be  i^ouiaded  upon  ue^igeno**      (£«.moB'   Jpou.  Codej    eeo* 
8069*)     The  company  is  not  a  guarantor  of   the   safety  of   the  place 
of  v.-oi^lc  c:-'   cf   *»he  w^cldnorj  uuu  applionoet:  useu»     Ihe   exten-  of  its 
duty  la  to  see  that   ordinary  oare  and  prudence  are  exeroised,   to  the 
end  thiit  th^  place  in  ^.hich  'Aio   woik  ia    Lo  "oe  peiicriaed  raid  the    ooole 
and  appliances  of  the  work  may  be  safe  for    the  workmen •   (Roberts* 
InJTiTiao   to  Inierctnte  .iapioyaei:. ,  sec.  12;     oeaboard  ..ir  xJ.ne  railway 
Co»  v»  HortOKj,  233  U»   S»  492*)      *  *  *     In  applying'  tEeT  FedersJL 
'imployerr,»  Tincility  act   tlus  court  ie  bound  by  the  deoisiona   of   the 
iaupreme  Couxt  of  the  United  lit  ate  s.      (Brant  v»  Chioaf;o  ahd  ..Iton^Eail-' 
roai  2r»,   ?,9A  Til.    606;     Central  Varmoat  aailuay  Jo>  v.    iijte*    238 
T7*  o*  507*)       In  occupations  involving  no  extraordinary  Hazard »  in 
T:7hioh  3.n  enployeG  engages  volunt>-rily»    Aiuhouv  oompuif^ion  or  emergencyp 
hue  is  oonolusively  prestaied  to  have   assumed  such  risks  ac  are   ordinarily 
incident'!  ther«(.c,  net  duo    to    the  ecployer'B  negligence  or  violation  of 
^^»     gMg^^gOj. fioo^^  Island  and  Pacific  ^j»_0o±  v.    -ard,   252  TJ.   C,  Is: 
CMoai^o  and  "Sfor  thv.-e? tern  r^siilwsy'  "O o »"  v «  Bajj^rt   241  "id.  470.    *•  *  '^  The 
Supreme  oourt  of  ~tl]»  United  States,  in  Patton  v.  Texas  and  Pacific 
Railway  Co,,   179  U.   .: .    653,   pointsd  out    Uiir.t   'wliile   the'employsr  is 
bound  to  provide  a. safe  place  and   safe  machinery  in  which  and  with 
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which  tha   employe o  le   to  v/ork*  and  while    this  is  a  pocitire   duty 

routing  upon  him  and   one    vldch  he  may  not  uvoid  by   tiirnin^;  It   orer 
to  Bona  employee  »  it  Ic   alr^o  true    that    there  le  no  ^ruarioity  hy  the 
employer    that    the   plaoe   and  maohlnery   *(ill  be   abeolutely   ouXe .  • 
The  mere  happoninr  of   the   rj«cldent  ralees  no  preoiaption  thcit  it 
wat?  oauwed  by  negligence,      (oprlnfe-  Valley  Coal  -o»  v.  2u2i8^»   213 
Ill»  341;     -Diamond   Glue  Jo»  t>  VifletzyohowBldV  2;j7  id.   3i8;     ?atton 
V.   Texas   and  PaoU ih~likilm\y  Co.,   supra.  P*        (Huff  v.   I>  C.  R7~^. 
Cc.,   362  III.  95 »   99-101*) 

Under  the   act  contributory  negllgenoe  is  not  a  defense ,  hut  only 
goes   to  the  question  of  mitigation  of  damages. 

Belying  upon  the  doctrine   of  ascumption  of  rlek»   defendant 
contends   that  under    the  established «   well  understood  cue  torn  and  rule 
that  prevailed  in  the  yards   '*the  deceased  and  his  fellow  workmen 
were  reqiiired   to  protect   themselTes."     It  would  seen  hardly  neoessaxj 
for  us   to  say  that  v«  find  no  merit  in  this  contention.     The  eri- 
denoe  doeo  not  support   the  statement  as   to   tha  alleged  rule  and  cue- 
tOBif  and  if  it  did*   the  law  would  not  permit  such  a  cub  ton  or  rule  to 
he  invoked  against  defendant's  eorployees.      ve  agree  with  plaintiff 
that  defendant  could  not  establisht  hy  rule  or  custOB»  a  les£«r 
standard   of  care   than  the  law  required  and   thereby  bind  its  eiqployees 
to  such  standard.     An  employer,   in  the  conduct  of  his  business,  ia 
boimd   to  exercise   that   oare   towards  hio  employee b   thf.t   the  la^  re- 
quires} but  if  an  employer,  in  the  conduct   of  his  business ,  e  stab- 
11  she s  a  custom  whereby  he  v.ould  be  exero icing  more  oare   towards  his 
employees   than  the  law  requires,   an  employee  would  hare    th9  right   to 
rely  upon  suoh  custom,  and  the  failure   to  obserre  it,   if  it  resulted 
in  injury  to  tha  employee,   would  be  negligence.     Mi  employee  has   the 
ri^t   to   rely   on  e.ignals  and  warnings  customarily  given  in  the  con- 
duct  of   the  busineDs  in  ishich  he  is  engaged,  and  if  the  employ^^i   fails 
to  give   these,  he  ia  no  all  gent.      (See  St.  Lo^s  &  S.  Ti_Ry»  ^Oe  v. 
Jeffries,   276  P.  73,   75,  and   the  many  oases  oltad  in  support   of   tha 

text.) 

Tha  fatal  waakness  in  plaintiff's  case,  however,  is   that  there 
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iB  no  evidence   to  sustain   tho  claim   the.t  defendant  has  negligent 

at    the    time   and  placa   In  question.      To  r:upport   the  oontentlon   that 

the   judgment   sh* nld   uq  6ut-.taincd|  oouneel  for  plaintiff  Is  forced 

to  asBune   that  deceaBod  was  In  a  position  of   danger   at   the  tlte  of 

tlM  Bwltchlnec  operation.     There  la  no  tasle,   in  the  eric  once,   for 

the   aEGumptlon.     Gouneel  ar-ues   thtit  It  Is  a  reaaonabla  Inference, 

froBi  the   evidence,   that  Dart  saw  deceased  in  a  pooition  of   drjiger 

""bofora  car  PB'iS  931  was  cut  from  the  engine  and   Bhunted  dc.-n   tho 

old  lead."       Dart   testified   that  he  out  oar     TS  931  looee  frcia  the 

other   two  cars  "before  he  saw  deceased;    that   that  oar  was    *Juat  about 

passing  me  when  I   saw  Gurrister,"       He   tentified,  positivaly,   that 

the  deoeaeed  wac   standing  still,   ahout  el«;^t  feet  away  fron  the  track 
up«n 
^vhich  car  P^E  931  was  shunted,   during  the  entire   tijK>   that  he  caw 

the  deceased*     The   accident   occurred  at   ten  o'clock  a«m»     It  was  a 
clear  iay  and   there  was  nothtn;?-  to  Interfere  with  duceared's  rlew 
of   the   B»/itchlne:  opi^rntlon  and   the  approaching  car.     It  is   soaerirhat 
eignlflcpnt  that  ??hen  the   other  edr  "brake  Inepeotors  crossed   the  ice 
house  lead  trn.ck  nn  approachinfc  train  was  cmly  tiwnty-fire  feet  awsy 
from  the  point  where   they  crossed.     The   only  teasoaaa"ble  inference 
that  can  he  drawn  from  the   evidence  is  that  deceased   thou^^t  that 
he  could  pass   over  the   old  lead   track  without  being  struck  "by   the  oar 
that  was  "being  shunted  Ante  that  track.       Unfortunately,  he  misjudged 
the   slttiation* 

We  ere  forced  to  the  conolucion  that  the    trial  court  erred 
in  failing  to  sustain  defendant «s  motion  for  a  directed  verdict  at 
the  close  of  all  the  evidence,  and   the  Judgment  of  the  Circuit  court 
of  Cook  county  Is   reversed.  «,„^,,«.  „,,-_.. ^ 

'J?rlend,  P.  J.,  and  3iaiivp.n,   J.,   oonour. 
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i     291I.A.  6i: 

MR.   JUBTICa   SCAMIAM  IXlUVlilRHlD  THE   OPIHIQg  OP   TH3  COURT, 

Plaintiff  sued   to  reoorer  rents  alleged   to  Y>e  due  Mb  imder 
a  lease  and  supplemental  lease.       The  court  foxmd  the  issues  against 
defendant  and  aooessed  plaintiff's  damages  at  ri6lf041»67*  Defendant 
appeals  from  a  Judgment  entered  upon  the  finding. 

On  Decesiber  It  1928 »   the  parties  entered  into  a  lease  of   the 

premises^  coiomonly  knovm  as  205   w'est  Jackson  BouleravAf  Chicago »  for 

a  period  of  ninety-nine  years,     ihe  lease  is  a  Toluminouo  one,  hut 

only  a  few  of  its  terms  are  material  upon  this  appeal.  The   rental 

was  fixed  at   the   sum  of  ^125»000  per  year.     On  January  31,   1934,   the 

parties  entered  into  a  supplemental  lease  hy  the  terms   of  vdiich  the 

jrn*f,r  rent  for  the  period  he^^^inning  January  31,  1934,  and  endiAg 

April  30,   1939,  was  reduced   to  $65, "^00  yearly,  ijayahle  quarterly, 

upon  certain  express  conditions.     Paragraijh  9   of   the   supplemental 

lease  contains   the  following: 

"As  an  express  condition  to  the  reduction  of  rental  in 

paragraphs  1  and  2  hereof  provided,  it  is  oorenantsd  and  agreed 

that  if   nt  cmy   time   or  fron  time   to  time   during  the   period  ending 
with  and  including  Uay  31,  1944 

M(a)   *  *  * 

••(h)     Lessee  fails   to  pay   the  tsxes  for  1930  and/or  1931 
taacie  end/or   subsequent   taxes,  as  in  parartraphs  3,  4,   5  and  7 
hereof  provided,   time  heing  of   the  essence;   or 

"(c)     Defaxilt  is  made  in  the  due  and  f\ill  ohsorranoe  er 
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T«J«   r^  %®f   """^  covenant,  prorlslon  or  condition  \)y  said 
Indenture  of  Loaoe   or  ^wreby  required    to  be  kept.^rfoJied  or 
obBorvod  by  LoBBoe  and  auoh  default   ehixll  not  bawh^llv^^.J 
Liir.?,^/^"  '^'^  ^^"  ^^^^*^-  notioe'Jn"?:.r.of  ?iiier*f' 


Lescoei  or 

"(d)   *  *  ♦ 


Dollare  par  amiaa,   Bhall,  as  of  June  iTllll  tl^UA  I  fw»»an<l 
arroaro  therein  (.Ivlnr  L>Btma\.V^i ,  i  °'  relnetated  aoil  an 

Bade  on  and  ..f?er  Jm"  1^  Jlsl)^;^!,   f"  paynentc  of  ront  aotwiuy 
payable  without  nol^.  'j  ZL^,',  iTl^t^Vi'.  '"""  *""  '«<' 

If  plaintiffs   theory,   that  defendant  «.e  m  default  under  th.  t.a. 

of  the  aupplOMental   leaae  «d  h.oause   of   suoh  default  paragraph  t 
of  th.  supplemental  leaee  appU.d,  io  sound,   then,  after  siring 
defendant  credit  for  all  ar>ount.  It  paid  for  rent  at  tbe  rat.  .f 
J68.000  amuaiy,  there  remained   due  plaintiff     161,041.67.     m. 
orislaal  leaae  remained  In  full  force  and  effect  «t.  «.  modified 
Ky  the  eupplemental  l.aoe.       Ohder  the  original  leae.  (.rt.  Ill, 
Sec.  1)   the  leeeee  me  to  pay,  in  addition  to  the  rent,   -all  tax.6, 
»  *  *  eenerai  and  special.  ...  of  every  name,  nature  and  kind 
whatsoerer.    <    ^    .  .Mch  may  at  any  tlm,  after  the  year  1927  hare  h.«., 
or  Which  may  at  «xy  ti«  after  aaid  year  1927  and  until  the  expiration 
Of  said  tern  be.   ta^ed  »  *  .  upon  the  eald  Demised  „«ie.B.  or  a^y 
part  thereof,  or  upon  any  and  all  buildings  and  Improyements  that 
»a,  at  «.y  ti«  during  the  continuance  of  said   tern  be,  stand  or  b. 
Placed  upon  I,e«ised  Premises  .  *  *..     ttader  ..ction  2  of  the  ori.-lnal 
leas,  defondant  expressly  agrees  that  it  .111  not  b.o«e  delin4u«.t 
nor  suffer  the  de-ls,d  pr«l...  or  the  l-prov.»ents   therac   .„  .eco« 
delinquent  In  respect  of  payment  of  general  taxes  but  ,111  pay  ^ 
discharge  the   sa«  before  suoh  delinquency  and  before  any  panalUes 
or  costs  may  accrue   thereon  by  reason  of  the  ncapa,«.nt   thereof.  Para- 
greph  7  of  the  supplemental  lease  providssi 
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"As   to  all  t&x«8»  a8B«scmentQ»   ratte,   chaxgei  azid  lerl*! 
for    the  year    1932  and    thereafter »  Leeeee  conflz-mc   the  prorlBloas 
of  eald  Indontiire   of  Lease »  and  particularly  of  Article  III    there- 
of* and   in  furtherance    tncreof  agrees'    that  all   taxes »   aeseBBikentet 
rates f   charges   and  lerlee   and   any  InBtallmenta   thereof  vhlch  fall 
due  during  the  period  January  1»   1954   to  and  Including  llay  31» 
1939  f   Bhall  be  paid  \.lthln   ten  monthe  after   the  due  date   there  of » 
or  in  any  event   (eren  thouc;h  prior   to   the   expiration  of  euoh  ten- 
months*   period)*  v.dthin  fire  daye  after   the   entry  of   order   or  judg- 
ment  of   ar.lc   of  deiclBed  premi^eQ  for   failuro    to  pay   the   8bae» 
provided   that  all  such  taxes »  asseecments,   rates »   chargee  and 
levies  and  all  Installaents   thereof  falilnc  duo   during  euoh  period 
shall  be   paid   on  or  before  May  31*   1939 *    tine  belnc  of   the  eseezio* 
of   these  provisions  and    of  each  thereof,     iio'-hin^-  herein  oontalned 
shall  be  construed  as  prohibiting  Lessee  from  contesting  any  taxes » 
aseessmentei   raters ,   charges  and   levies  as  In  ::^3ction  3  of  ..rtiole 
VI   of   said  Indenture  of  Lease  provided >  but  Lessee   shall  not*  In 
respect  of   contest  of   any  taxe&t   asoesamentSf  rates »   chargec  and 
levies  or  Installments   thereof  which  fall  due   during   the  period 
January  If   1934 »    to  and   including  May  31f  1939 »  be  required    to 
furnish  Lessor  with  security  as  in  said  ^;>ectlan  3  of    article  VI   of 
said  Indenture   of  Lease  provided)  unless   the  effoot  of  such  con- 
test Is   to  postpone  payment  of   sny  part   of   such  taxes »  as&escnentBy 
rates »   charges  suid   levies   or  Installments    thereof  beyond   the    t-^n 
months  after   the   d\»  date   thereof   or  beyond  May  31 >   1939 »   in  which 
event  Lessee  agrees   that  at   or  before   the  end   of  such  ten  nonthsy 
or   on  or  before  May  31»   1939,  as   the  case  may  be ,  1 t  will  furnish 
to  Lessor  socvirity  as  In  said  Section  3  provided  in  respect  of 
such  unpaid  part*   including  penalties  and  interest** 

TAider   the   original  lease   (/irt*  VI9   Sec*  3)   defcndmt  ni^t  contest 
the   taxes   ''upon  ^vritten  notice   to  Lessor  ***,  acconpanyinc  such 
notice  with  security  good  and   sufficient  in  character  and  amount." 
In  its  brief  defendant  assimes   that  plaintiff  will  contend 
that  the  mere  failure  of  defendant  to   pay  the  ta:i:«8  constituted  a 
default  in  the  terms   of  the  lease  and   supplemental  lease  and  that 
thereby  the  rental  fixed  by  the   original  lease  wud  reinstated,  even 
though  defendant  nas  caitestinc   the   taxes;  but  plaintiff  states 
that  he  makes  no  such  oontentiont   and  adds:      '*tho   default  upon  \^Mch 
plaii-ntiff  relied  was  not  failure   to  pay  the  1932  taxes;  by  oontestlng 
those   taxes  defendant  had,  for  purposes   of   the  lease  as   siQjplementedf 
relieved  itself   of  the  necessity  of  paying  the  sane  within  ten 
months   after   their  due   date»  but  when  the   effect  of    the  contest 
to  postpone  payment  beyond  such  ten  months,   plaintiff   --as  under 
necessity  of  furnishing  security  and  it  is  upcB  such  default  im 
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furnlBhing  suoh  ueourlty  aB  required  by  Section  7  of  the  supple- 
inental  leaee   that  plaintiff 'a  oase  reetB.  *  *  ♦     To  aroid  hardship 
on  the  lessee f  both  the  original  loaoo   (Article  VZ»  Gectlon  3)   and 
the   BuppleToontal  leaoe  In  ^eotlon  7   thereof  pemltted  lessee   to 
file   objections  and  oonteet  the  ralldlty  of   c^netaltaxeo."  PluJ.ntlff 
further   states:     "Ho  reliance  Is  placed  upon  defendant*B  failure   to 
glre  notice   of  oonteety  nor  upon  defendant *8  failure   to  furnish 
security  at  the   time   the  objections  mre  filed  In  3epteidt>er»   19349 
but  upon  c'efendant's  failure   to  furnish  security  on  or  before  expir- 
ation of  ten  months  after   the  due  date   of   the   1932  taxes  where   the 
contest   thereof  had   the  effect  of  postponing  payment  of   the  1932 
taxes   or  some  part  thoreof  beyond   that  ten  months'   period.   Therefore, 
plaintiff's  knowledge   of   the  filing  of   the  objections  in  aepteiiber, 
1934,   his  failure  at  that  date   to  insist  upon  notice  of  the  contest 
and  upon  the  furnishing  of   securities  at   that  dale   and  iihether  suoh 
failxire  constitutes  a  wairer  are  all  iMoaterial." 

The  rentals  were  paid  ^  egularly  on  tiie  basis   of  the  rental 
fixed  by  the   cupplem&ntal  lease*     Defendant  filed  objections  in  the 
County  court   to  the  real  estate   taxes  leried  against  the  preaisee  for 
the  year  1932  and   they  were  still  pending  at   the   time   of   the   trial 
of   the  cause*  March  11,  193 ••     Plaintiff  knev  of   tloe  fiOing  of   the 
objections  and  the  state  of   the  prooeddings  in  the  County  court* 
Defendant  never  paid   the  1932  taxes.     On  July  19,  1935,  plain;^ix'f 
cerred  a  notice  on  defendant  ot  al«,   \rhich  contained,  in^er  aliat 
the  folloirlngt 

"I^fault  exists  in  the   obserranoe  Rnd  pcrroxm^jjioo  by  Lecsee 
in  the  due  and  full   observanoe  and  perf  oriaanoe  by  Lesaee  of   the   core- 
nants,  proTlidons   and  conditions  in  said  Indenture   of  Leasee  and 
supplemental  Indenture  rei.j.ulred   to  be  kapt»  performed  and  obe<:'rTed 
by  Lessee  in  tliat,   among  other   thincs, 

"(1)     Lessee,   in  the  opinion  of  oompetent  counsel,  has  failed 
in  good  faith  diligently  and  properly  to  prosecute  its  con- 
test and    objections  in  respect  of   general   taxes  assessed 
against  s&ld  preniseu  for   the  yer.r  193C  and/br  1931  and/or 
1932,   and  said  general  taxes,  for  1930f  1931  and  1952  hare  not 
been  i>ald  in  full} 


(WfJ 


tse^mi}  ©ff  .'^  #«tff#  i£i  ©rtrrXi/  <:  ^£9X 

''.IslT..    -vrr.;;:  IX«  ef.s  ^t^rlis^  «  a©;^^i:?axior:;   •j'»:i;IJtfi'i 

mi  1o  ^ailJX  Ofl*  lo  weit:^  1'Ui0.fcaXH     .|>C5X  ,XX  do-tiiH  ^QejjAQ  fteC;*   lo 

tli^-Ki^Xq   »a€t^I    ,.,,..  .  ..{.xa."   ::,::\X   oclw    -._„.^   ^i,/:,..  J.iiaJbflidtaCi 

vsaiwoXXc-'i:  "'•'* 
i;>©..!., ,.  .  ■ . .     •■•>"  •<"  •;■-  ■  ' 

<  ..:t;  Q 


i^On    £iVi.<U    ^>wWX    i>ii>a    Xwcj.    (vvjSX    XOi.    (^idX^ii     JLii%\^. 


'""-  'rBMiiiiiini-riM 


.'.-..,.^  . 

. lustea" 

:fo   XI;/' 

i  biSH  Bub  ©1' 

■  -          ,          •! 

.    w-t-    .         <' 

;-i    ca^UQw.  ^t^ 

, 

■  X }  '^ 

■   rti 

-5- 

"(2)     Lessee  ha^  fs,ilad   to  pay  general  taxes  aBbsas^d 
against  said  premiueo  for   the  year  1932 »   gr  eithur  in- 
etallnrant  thereof    (all  of   Bald   tcjitz  Y-^ving  f'llen  due 
eubB(;;^uent   to  j^.nuary  If   1934)    within   ten  Aonth«i   ::.fter 
the  duo  date   thereof; 

"(3)     Leetiee  has  failed  in  reepeet  of  Ita  conteet  of 

ganereJ.  tsjcee  for    uhu  y^ar  \91.:].  to  furnish  L«j:jBor   *iih 
security  aw  in  Section  3   of  Article  YI   of  the  Indeutjre 
of  Lease  provided • 

"Please   take  notice   of   the  foreijoin.:  clafaultw   :.nf'   of   tho 
effect  thereof  under  the  proYielons  of  said  Indentiire  of  Lease  and 
said  oupplemen tal  Indenture,  inoludinc  this:     Thct  unlosj   the  1932 
ijeneral  tsxet.*   are,  within  thirty  daye  after  the   i^iving  of    IbiB 
notice »  paid  in  full   or  in  the   altarnatire  unlet;  ,   Vil  tlu.n   tliirtj 
Uayu  (if tor  tlie  {giving  of   this  nooice»  LesQec  fumi«he6  to  Lessor 
eecurity  as  in  said  r>ootion  3  of     rticle  VI   of   tt.in  Indenture  of 
Lease  rec;uired  In  respect  of  the  contest  of  the  1932  general  taxes, 
the  reduction  of  rental  expressed  "by  l-fxa-jraph  1  r.nd   /  irr  ,_rai)r>  ,. 
of  f.aid  Cuxjple^ientftl  Indenture  will,  ipso  faotp,  "be  null  sad  boo  one 
ineffeotive  ao  at  Juno  1,   1932,  and   tiriereupon   the  rsnt  renerrod  "by 
Buid  Indenture   of  Lease,  naisely,   at   the   rate   of  $126,000  per  anntm, 
■will,  as   of  June  1,  1932»  "be  rainatatod  and  any  arrears   therein 
'giving  13  8396  credit  for  payicents   of  rent   actually  made   on  and 
after  June  1,  1932)    will  Immediately  ■become   due  and  payable    *lthout 
notice   of  a^iy  kind  or  to  ajayona. 

"Latotl,   July  ly,   1935. 

"Qtiorge  A.  Mo^nlocky 
"LecEor." 


J>nring  the  deprossion  the  legislature  passed  a  nuniber  of 
aots  extending  the  time  for  the  payment  of   taxes*     The  last  extension 
act,   approred  April  50,   1934   (Lct^b   of  Illinois,  SSth  General  ..sssmbly, 
Third  Jpeoial  Seseion,  p.   217,  at  p.  219),  provides,  inter  alia,   that 
the   tiixes   "for  the  yecr  1952,  the  first  installment  shall  not  be 
doeioed  delinciuent  uuv.llf   raid  shall  bear  interest   only  froa  and  after 
the  first  day  of  Xarch,   1934,  and  the  second  installment  shall  not  be 
deested  delinquent  until;  and  shall  bear  interest  only  froe  and  after 
the  first  ds^r    of  July,  1934  *  *  *." 

The  contention  of  plaintiff   that    "the  1932  general  taxes  be- 
oaa3  due   on  or  before   July  1,   1934,  both  by  law  and  vdthin   the  piirriew 
of   the   le-.ce   as  supplemented, "  must  be  custained.     xhere  civn  be  no 
quest;! on   that    the   ta-fcas  beoiuae  due,    uy  law,  not  later    t.hi>n  July  1, 
1934,  and  references  in  the  lease  and   supplemental  lease   to  the   "due 
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ante"   of   taxQj  niu3t»  in  txve  tiljBenoc   of  •xp««ss  •ontxary  prurisiant* 
1)6   taken   to  mean  the   li.::^    .vli«n   the   Xaxcj  "beciuiw  <hae  undur    i.ha  law. 
Th«  pertinent  proTlBlons  la  the  leai.a  luid  Bupplemeutal  leabe  are 
consistent  with  the   ;.eaning  giron  to  "Ouo"  "by  our  Be  venue  uot.     In 
Section  2  of  Artiole  III   defendant  oxprei^uly  agreed   tha:  it    ..cold 
not  hooome  dollnquont  nor  suffer  the  doMised  prend.Beu  or  the  inprore- 
oente   thereon  to  'booonje  delinquent  in  roupect  of  paynent  of  ganeral 
taxes  f  and  would  pay  and  discharge    ':he   taxes  hefore   such  delin^uenoy 
and  "before  any  penalty  or  ooste  mieht  accrue   thert,on  by  revnon  of 
the  nonpajrment  thereof.     The  lefjiclatire   act  Just  ref arret   to  fixes 
the  time   of  delinquenoy.     The  ar:^t«nent  of  defendant   that   the  due  date 
fixed  "by  the  statute   for  the  payment   of   the  tfuces  was  changed  by  the 
aot  of   defendant  in  instituting  the  proceodin^s  in  the  County  court, 
hardly  merits   serious  consideration.       Uor  does  pare^aph  7  of   the 
supplemental  lease  change   the  due  dute.       It  merely  (^Taiitc   to  defend- 
ant a  ten-months*   period  vithln  which*  under  the  circums tajooes   stated 
ia  the  parp.graphf  failure    to  pay  woiild  not  constitute  a  default  under 
Article  III   of  the  orlidnal  lecre.       Peragraph  7  provldo*.:     "Ifialees 
the  effect  of  puch  contest  is  to  poctponc  pt.yniont  of  e-ny  part,   of  such 
taxes  *  *  *  "beyond   the   t^n  monthr   after   the  Cue   date   thereof  •••   The 
ten-months »   perio**  of  grr.cc  "began    ^th  tha  due  dttc. 

Defendant  ocntende   that  even  if  it  defaulted  in  any  reepect, 
such  d  ef  r-ult  was  waived  "by  plaintiff,     "e  find  no  siciit  in  tide  oon- 
tention.     Section  1  of  Article  XXIII    of    the   original  lease  provides 
that   "STo  delay  or  omission  of  lessor   to  exorcise  any  ri^iii,   or  power 
arising  froa  any  default  shall  impair  ary  cuch  right  or  poaer   or  shall 
"be  construed  to  be  a  WD.iver  of  any  such  default  or  sua  acQ.uie£.ceaoe 
therein."     Defendsut  contendc   that  the  volmitary  aocoptance  "by 
plaintiff,   on  June  1,  lQo5,   of    tha  nuarterly  rent  for    the  aotxths  of 
June,   July  ana  ..ugust,  19o5,  a.  the  rental  rate  fixed  by  the  euppl.- 
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mental  lease »  constituted  a  walrer   of   the   neourity  prorlded  la 
paragrrph  7*     There  is  no  merit  in  tblc  contentloM*     Plalatl/f  ha4 
no  right   to  require   the  filing  of  eeciirlty  for    the  payiMnt  of   the 
1932  taxes  until    ten  months  after    the  due   date.      rbi  notice  in 
queetion  wae  eerred  upon  defendant  on  July  19,   1935.     Thore  ca» 
he  no  implication  frcan  the  acceptance   of   the  qtiarterly  rent  ca 
June  1  that  plaintiff  intended   to  waire  defendant's   obli^tioo  to 
furnish  the   Beourity.     Plaintlff»c  rlt^ht   to  receire  rant  at  tba 
original  rate  could  not  acorn*  until  thirty  dcye  after  July  19,  1935, 
and  if  hef ore   the   thirty  days  elapsed  defendant  furnished   the  secu- 
rity for   the  1932    caxee    the   rent  fixed  "by   the  Bupplcmental  lease 
would  still  apply.     In  ea.oh  of    the   several   cp-rcp  cited  "by  defendant 
in  support   of  Ite  Instejat  contention   the  landlord  was  attemptlne  to 
forfeit   the  lease*       Here  plaintiff  iwas  not  atte.ptinr  to  forfeit 
the  lease*      .vhlle   the  lea^e  aiid  uupi-lemental  lea^e   do  not  requiire 
plaintiff  to  serve  notice   on  defendant,  plaintiff  saw  fit  to  giro 
the  notice   of  July  19,   1955,  and,  in  what  ee.ms  to  U3  a  spirit  of 
fairness,   rsxe  defendtuit   thirty  days  in  vhich   io  furnish  the  security* 
Defendant  never   tendered   to  plaintiff   the  security,  nor  did  the  latter 
hear  from  defendant  in  r  ef eronoe   to  the  notioa.      .ve  cannot  agree  with 
defendant's  arguinent   that  plaintiif 's  actions  >»»re  prompted  hy   "a 
desire   to  over^vhelm  and  render  helpless  a  faithful  tenant*"     On  the 
c<mtrary,  wa   thliik  that  defendant  showed  scant  appreci^-tion  of    the 
conduct  of  olalntiff  in  reducing  the  rent  froa  ^125,000  a  yo:,i-  to 
165,000  a  year,  and  in  affording  defendant  abundant  time  in  Khich  to 
furnish  the   security  for   the   taxes*     It  apijears,  fraa  the  evidence, 
that  the   state's  attorney  of  Cook  county  instituted  proceeuings     n 
hehalf   of   the  County  colleator  against  plaintiff    to  have  a  receiver 
appointed  for   the  premises  because  the   taxes  for  1932  had  not  been 
paid,  and    that  plaintiff   then  paid   the   said   taxes,   on  Jebruary  29, 
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1936;    tlir.t  flnraiy,  ^  agreen^snt   of    the  pavtl«a,   poBteooKm  an* 
control  of  tho  building  w»g  elren  to  plalnUff .      Mle   th«i.«  i»pp«n- 
Ingfl  do  not  rffaot  tho  ri^hta   of   the  partl«B  In  th«  procent  lltifl^tion 
thoy  do  tend  atrongly  to  rhovr  the   m.»oa  wliy  dofendtmt  did  not  pay 
the  taxes  for  lOSS  and  did  not  fumi«h  the  eecurity  for   the   t&Ties. 

Defendant  oontenda   that  plaintiff,   In  thiB  oouxti  hb.v  aban- 
doned the  position  he   took  in  the  trial  oourt.     Plaintiff  introduoed 
l>ut   ono  ii7itna3£3t  and   the  material  faote  were  not  disputed.     lefandaat 
offered  no  testimony!  and  no  propoeitions   of  law  or  fact  were   sub- 
mitted   to   the    trial  oourt.      Theiucord    nhovB    that  both  cides   argued 
the  oaoe,  but    the   nrguments   tiave  been      Omitted*      Ihe   opinion  of 
the  court  ie  very  short  a:id   the  finding?  of    r.he  court  wat   based  upon 
the   failure   of  defendant,   to  comply  with  the  notice   of  July  19 1  1936. 
Nc  point  as   to  verirjio©  vreits  raised  and  \<e  are  not  -warranted,  f  rai 
tho  record,  in  iduetaining  thlB  contention*     The  facts  are  not  oon- 
trorerted,  and  in  our  view  of   the  cuuse  a  new  trial  would  arail 
def  endsn  t  nothing* 

JDefendant  contends   that   "the    trial  oourt  erred  in  finding  a 
greator  Bum  due  from  the  pl{J.ntii'f   t,o  the   defendant  as  rent  than 
claimed  by   the  plaintiff  in  his  statement   of  claim  and   off IdaTlt 
thereto  attached  and  in  rendering  Judgment  for  said  larger  sum*" 
Ilaintiff's  witness   testified   that  ^161,041*67  was    the  amount   of 
rent  due  plaintiff*     Oounaol  for   defendant   objected  to   this  testimcay 
on   bhe     round   "tliat  eridenoe  could  not  be  introducsd   of  a  greater  claim 
than  the  amount  set  forth  in  the  affidayit   of  olnim,"  viz.,   ?159,791.67. 
In  plaintiff's  statement  of  claim  the  ad  daanum  is  fixed  r.t  .*200,000* 
There  is  no  cLuetition  but   that   the  witness   stated   the  correct  amoxmt, 
if  plaintiff's   theory  is  rustalaed*     This  was  not  a  c^se  where  judg- 
■nit  was  asked  upon   the   affidavit   of  merits  as  in  cu^e   of   defaiilt, 
T»ut  one  where  the  oourt  heard  evidence,  and  it  has  been  frequently 
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held  that  xinclor   nunh  ciroum^itunoea   tho   dourt  may  e.llow  a  gr«at«r 
auount  than  that  olulned  In   Ihe  uffldnTlt  v.-h^ra   the   ad  daanujo  It; 
Buffloieut   to  cover   tyie   judynant.     I«fendAnt  had  no  Juat  re  at  on 
to  oomplain  of    tl-ije  canount   of    tha  Judgsonty  for    the   record  ehoim 
that  piainllii'  wr-lyed   interoot  upon  t'lo  amount  daa. 

'Hie  Judjrment   of    oho  Uuniclpal  oourt   of  Ghioa/jo  la 
af f irmad • 


Friond,  .?.  J.,  and  ;.ullivan»  J.,  conour. 


.(£islia.'. 


*'?:.vCi 
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AOTIA.  PISHMAJT, 
(Plaintiff) 

Appe  liee , 

SJilTH  S.  aiAGK  ©t  al,, 

Defendant a. 


BDKA.  H^RIS  SMITH, 
(xiefendant) 

Appellan  t» 


PBM  FROi  CiacTIIT 
COURT,   COCK  XtDTTT. 
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Bdna  HarrlB  3»ith.   defendant   (appellant),  appeale  fran  th. 
final  decree  oatered  In  tWs  cause  on  Kay  13,   1936. 

Slamtiff   (appellee)  filed  her  complaint  to  foreclose  a 
"ortgage  indeMedne.e.       it  alleees    that    on  Karoh  1,   1927,    .llUa. 
Slaok  and  3dlth  S.  Slack,  his  vdf . .  e:»=uted  and  deUvor^d  their 
principal  proniasory  note,  payable  to  bearer,  for  510,000.  rtth 
interest  notes,  and   that  to  secure  th.  payment  of   -.he  notes, 
executed,  acknowledged  and  delivered   their  trust  deed  on  certain 
real  estate  owed  by  them,   that  the  trust  deed  and   the  indebtedness 
secured   thereby  constituted  a  purchase  money  mcrtgaee  and  «re  exe- 
cuted in  part  payment  of  the  property,   that  plaintiff  is   the  legal 
holder  and   o«ner   of    the  principal  note,    the   trust  dead,  and  on. 
interest  extension  coupon  for  esco  remaining  unpaid;   that   tb. 
principal  note  «.  extended   to  Karch  1,  1934,   and  the  ..ortsag.  1«. 
debtedness  was  in   default  from  that  date,    that  appellant  olalme  S( 
right,   title,  interest  or  lien  in  or  to  che  real  estate  as  tenmt. 
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le«8««»   painty  In  poeBeBslon*  contract  purotaaB«rf   or  other«ls«»  "but 

that  her  rl^^hte  in   the  real  eatatc*  If  any*  are  Jimlori   siibordlnat* 
and  Inferior  to  the  lieu  of  plaintiff  and  her  trust  deed.  Tl\e   ccn- 
plalnt  prayed  for   the  foreclosure   of    the   trust   deed  but  &ou/;ht  xm 
deficiency  deoree  against  appellant,     /vppellant  filtd  a  oomplete 
answer  to  the  comrlajnt*     ohe  admits ,   therein*    the  execution  and 
delivery  of    the  prinolyal  note   and   trust  deed   as  alleged  in  thi 
complaint;   that  uillian  ^ilaok  and  Edith  13*  Sladc   were    the   OMnere 
of  the  property  at  the   time   of   the  execution  of   the   trust  deed* 
and  allegcc   that  the  right   of  redeaption  in   the  preni&es  belongs 
to  her*     Ilaintiff    (hereinafter   called   appellee)    served  notice,  by 
mail,   on   the  attorneys  for  appellant,    that  on  S'ebruor  y  13,  1936, 
at  9  330  a*  m»t   she  voulci  juove   the  coui't  for   the  entry  of  an  order 
defaulting  all  defendants  who  had  not  appeared   or  pleaded  in   the 
cause,   and   would  also  ask  for  an  order  referring  the   ccuee   to  a 
master  in  ohanoery*         On  that  date  an  order  nas  entered  adjud^ng 
that  certain  defendants  were  in  default  aid   the  complaint  vae  taken 
as  ooof  essed  against   them.     The   order  further  provided   that   the 
cause  be   referred   to  Juliue  Miner,  master  in  chancery,    "to  take 
proofs   of   the  respective  parties  in  this  cause,  and  caase   to  cone 
before  him  all  such  witnesses  as   the  r e spec tive  parties  hereto  may 
desire,  and  examine   them  severally  on  oath»  and  reduce   their  testi- 
mony to  writing*  and  report   the  same,  together  with  his  conclusions 
of  law  and  fact  to  this  Court  with  the  least  possLhle   delay.*  Appellant 
has  not  seen  fit  to  include   the  master's   orisinal  report  in  the 
record.     On  February  29*  1936,  appellant  moved  the  court   to  vacate 
the  BK  order  of  reference  and  in  support  of  the  motion  filed   m 
affidavit   of  her  attorney,  which  contains  the  following:      -that  the 
offices   of  Heher  T.  Dotson  were  closed  on  the   12th  day  of  February, 
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1936  foid   thAt  the  Courte  mv  olooed   on  the  12th  day  of  Jb'bruary* 
1936  "toy  virtue   of  the  fact   that  February  12 th  h&b  and  1«  a  la^il 
holiday*       This   affiant  further  eta  tee   tlte.t  oontrary  to  Rule  17 
of   llda  Court   th8.t  notices  serred  "by  mall  on  attomeye   should  ho 
served  36  houro  hafore   the   oase  appears  on  tht  motion  hookf   OTm- 
days  and  holideyn  excluded |   that  this  notice  was   eerred  1>y  mail  on 
the  11th  day  of  Pehruary,  1936;    thxt  knowledge   of   the   said  notice 
did  not  come   to  this  affiant  until   the  13th  day  of  February «   1936; 
that  this  affiant  imiiiediately  got  in   touch  wi1;h  the  off  loo  of 
Epstein  and  iSpstein  and  infonaed   them  that  he  had  Just  reoelred 
their  notloe  and   that   the  said  notice  was  not  in  conforaity  with 
the  ruled   of  Court  and  that  this  affiant  was  xmable  to   appear  at 
9«30  o'clock  in   the  forenoon,  "but   that  if  Counsel  would  oontinue 
the  motion  for  Bome   other  day  that  this  affiant  would  appear  Tsithout 
further  notice;   that  someone  in  }St,  liipetein's  office   said   that  suDh 
a  continuance  was  impossihle  nince  Mr.  Eprtein  had  gone  to  Coiirt* 
This   affiant  further  states  unto  this  Court  that   certain  interro- 
gatories have  heen  filed  on  behalf  of   Ptdns.  HarzL  s  r^nith,   one  of 
the  defendants  in  the  ahove  entitled  cause  vdiloh  have  not  heen 
answered  hy  the  said  plaintiff »  Anita  Pishman;   that    there  is  pending 
a  Counter  Claim  seeking  affirmatire   relief  in  the  premises  whioh  is 
undisposed  of;    that  the  relief  sought  in  the   said  Counter  Claim  is 
a  part  of  this   defendant's  defense   to  the  si^  d  bill  of  foreclosure* 
po  much  eo»   that  right*  justice  and   equity  oannot  ce  had  in   the 
premises  unless   the  two  causes  are   tried   together*     .^fiant  further 
says   that  he  appeared  "before  one  Julius  Miner   to  whoa  this  natter 
j|       vms  referred  upoa  the  illegal  notice   of   the  plaintiff  ano   tbsn  and 
there  moved    tlie  Ua&ter   to  refer  a  written  motion,   which  is  no-ft  pre- 
sented  to  this  Court,  before   the  takinr   of   evldenoe ,  which  the   said 

M&eter  denied***     On  February  29,  1936,   the  trial  cotirt  entered   the 
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following  orders     "This  oauee  oomln^:    on  to  ba  }j«ard   to  THoate 
the  ordor   of  refarence  £iad«  in  the  above  entitled  o'.ase   an  tit* 
lath  day  of  "FeToTyxaTy,  A.  :)•  1936.     The  Court  hayine  Jurladloti  oa 
of  the   subject  matter  anO    Dim  partlee   thereto  after  h&Tin^  oon- 
sldered  the  notion  presented  to  Haeter  Julius  Miner  and   'Che  affi- 
(JHvit  wado  in  support  of  said  motion  and  after  llrtenlnc  to  ar^ni- 
ment  of  CoimBel,   the  motion  to  Taopte  la  hereby  denied."     Ho 
oertifioate   of  evidence  as   to  what   ocrjurrec^  before    the    trial  judge 
on  Feljruary  29  is  preeerred  la  the  record.     On  .".prll  £C,  1936,  the 
record  shows  the  entry  of  the  following  order:     "Upon  obj-sctiwaa 
of  Tefipndent,    vdnn  Earrte  Smith,   to  the  Ksuster's  Report,   on  the 
ground  that  the  notice   to  refer  said  ce-uee   to  cc.id  Pilaster  ysih.  defi- 
cient in  lav\f;     now  therefore   this  Court  orders   that   this  aause  is 
nov;  Open  to  permit  defendant  i:]dna  Harris  L^mith  to  make    the   defence 
stated  in  her  AnBrer  and  present  iner  eyidencs   to  B:?ld  Master  Miner 
within  ten  days,  and  this  cause  is  now  re-referred    to  said  IfAster   to 
hear  the  evidence  and   report  the  same   together  with  his  oonclusiona 
upon  the  evidence  and  law  upon  the  pleadin^^s  on*?  evidence  in  the 
whole  case."     Appellant  has  not  included  in  the  record  a  certificate 
of  evidence  as   to  ^fhat  occurred   at  the   time   of   the  entry  of  this   order. 
The  record   includes  the  maeter»B  supplemental  report,  but  not   the 
oririnal  report   that  was  filed.     Uo  objections  were  filed  to  the 
supplemental  report.     From  It  we  learn   that    the   criciiial  report  was 
prepared   on  /-pril  14,  1936;     "that  subsequent   theroto  an  order  was 
duly  entered  re-opening  said  cause   to  ijermit  the  defendant,   Jdna 
Harric-  3m5.th,    bo  make  the  defense  stated  in  her  cjicwer  and  prassnt 
her  evidence   to   the  undersigned  Master  in  Ciiancary  within  ten  days;" 
that  tiiG  mastor   &^t   the  hearin^j  under   the   order   of  rereference  for 
.pril  fiO,  1936,   Ho  iivhioh  time  no  one  appeared   to  pre&enu   taswi^oay 
on  beheJ.f   of  appellant  rJLthou^  the  master  had  duly  served  appellant 
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with  notice   that  a  bearing  would  "by  had  upon  srdd   dp,%ef    that  tb» 
xaaoter  then  entered  a  rule  to  oloae  proofo  and   set   the  aatito.   for 
hoarinj;  on  May  5,  193G,  at  2:30  p*  m. ,  l)ut   th-.t  at   thivt   time  no 
ono  appoarea  on  hehalf  of  appellant  to  cutomlt  testimony,  and  prcofi 
waro  closed.       The  deoree  ia  "based  upon  the   original  and    ->upp.la- 
BMsntal  reports  of   the  master  and  inan  entered  May  13,   1936.     On  that 
date,  apparently  after   the  entry  of  the  decree,    there  va"  filed  ittXh 
the  olcrk,  vdthout  leave  of  coiirt  and  vdthout  notice   to  a;q[;ellee»B 
attorney,  an  affids-rit   of  appellant's  attorney  to   the  ©ffaot   that 
at   the   time   the   order   of  April  kA,  1936,  wat  entered   the   oaui^c  oaat 
on  to  Toe  heard  on  the   objections  and  exceptions   of  appellant  to    the 
Master's  report  and    tlir-.t  after  argument  the  ootirt  entered  an  order 
••re-openin/?  the  case  to  hear  theeridenofc   of    :dna  Hani  a   Jcithj 
that  the  affiant  then  and    there  objected   to  the  Order  entered 
re-openins  the  case  and  upon  ohe   objection  of   this   cffiiint,  attorney 
for  Sdna  HarrlB  Sralthf  an  Order  was  entered   on  \pril   24,  1936,   re- 
opening the  caae.     That  it  ireie  further  prorided  in  said  order  that 
the  case  be  re->ref  erred  to  Master  Julius  H*  liiner ,  to  whioh  the 
affiant,  as  one  of  the  attorneys  of  record  for  ^^dna  Harris  Sioith, 
objected  to  the  reference  being  E».de   to  Ueeter  Julius  H.  Miner,  and 
then  and  there  informed  the  Court   that  he  did  not  desire   that   the 
said  Julius  K.  liiner  should  hear  the  cause  and  further  inforaed  the 
Court   that  he  would  not  present  any  eridence  TRhai^soerer  before    the 
said  Juliua  H.  Miner."     In  riew  of  this   attitude  of   the  counsel, 
certain  contentions  raised  hardly  deserve  serious  notice. 

Appellant  contendc   that  no  logal  service   of  notice  •■as 
served  upon  her  prior  to  the  application  to  l-^ve   the   cause  referred 
to  a  master  and  our  attention  ia   callec    to  Rule  17,  Gection  2,    of 
the  Circuit  court  of  Cook  county,  which  provides   that  notices   of 
BOtion  shall  be  served  upon  the  attorney  of  record   of    the  o\jposita 
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party,    "if  Ity  mcdlinc.t   **    x   *  Bhall  he  (fepoBlted  In  the  poftoffle* 
ox-  j.*OBtofrice  "box  ct  leert,   thlrtv-nlx  hours  'befor*  the  notior.  In 
to  be  hoard,  exclufJvn   of  rny  intorvenlii'  Sund&y  or  le^ral  noli  day.  ■ 
AppcllajBt  arr^AOS  tlmt  ar:  T?o"brurj:y  12,   1936»  wmc  a  legal  holiday  la 
Illinolr,   th6  notice  was  Inuuf  violent  and   the  order  of  reference  iiaa 
void,  and,    therefore,  appellant  war.  not  obliged   to  appear  In  oourt 
at  the  time   of  the  notion   or  to  pay  any  attention  to  the  hearing 
"before  the  maoter.       It  appeare  from  tho  affidarit  filed  by  aprellant 
in  support   of  lior  notion  to  vacate   the   ordsr   of  reTererc*'   thet 
appellant's  attorney  urns  in  receipt  of  the  notice  prior   to   the  hear- 
ing of   the  motion  and   tliat  he  requeEted  counRel  for  appellee    to  con- 
tinue  the  motion  "for  eomo  other  day  that  this  affiant  would  appear 
without  furtlier  notice.**       The  argument  of  appellant   that   the  laaster 
laok9d  JuriDdiotion   bo  hear    the  oauoe  la,    of  oourQe,  without  merit* 
The  ordt;r  of  roferanois   cs-V®   the  master  jurisdiction  to  hear  the  oauae  • 
It  was   the  duty  of  appellant's  counsel  to  appear  and  defend  hafore 
the  maBter,  even  though  he  "belierad   that   tlie  court  erred   in  entering 
the  order   of  reference.       Moreover,   the  r 3oord  ehowB   thai  the   trial 
oourt  fully  protected  the  rights   of  appellant  when  he  rereferred   the 
oance   to  the  master*     ^^-ppellant's  solioitor^  In  his  affidarit,  states 
that  at   the    time   the  order  of  reraference  was  eaterad  he  told  tlM 
trial  oourt   that  he   would  not  appear  hefore   the  macter  and  ^-rpuld  not 
JgJgJggnA-gny  evldenoe   on  hehajjfjpf  ^jpeljgatjb^^^  to 

¥0i8tsr;_Mnex_hearJ.n£;_the  _ca^  Juet  what  his   oTaJections  were  be 

does  not  state.     But  from  aught  that  epi>ears  in  the   order  of  rerefer- 
enoe,  upon  which  \«  are  compolled   to  rely  in   the   state   of    the  record^ 
counsel  wr.a  satiofied  with  the   order*     Although  the  oounrel  adadta 
that  he  had  actual  notico   of   the  wouion  for  refersnce,  he  ij^iored 
lo,   and    iooic  no  eteps   to  -/aco-te    the   ordur   of  reference  laatil  yc'bruary 
29,  1936,   dui'ins  which  time    tiw  taaster  had  been  proceedinc  with  ths 
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hearing*       The  procedure  adopted  "by  appellant* a  counsel  Indicate* 
tliut  ai)pellant  had  no  real  defense    to  appellee's  complaint.     If 
counsel  considered  the  notice  that  an  order  of   refr recce  would  be 
asked  insufficient,  why  did  tut  not  go  "before  the   trial  court  an4 
ohjoct   to  a  hearing  upon  such  motion?     And  v^hy  did  he  not,  after 
the  order  of  rereferenoe  had  "been  entered,   appear  before   the  laaBter 
and  make   defenoe   to  appellee's  case?     According  to  hie  own  affidarj. t«    i 
the  sole  reason  that  he  did  not  present  any  evidence  for  appellejit 
"before   the  master  vm.r   that   "he  did  not  desiire    that   the   eaid  Julius 
H*  Miner  should  hear  the  cause."     If  appellant  had  a  defense   to 
appellee's  action,   the  counsel,  a  reputable  mesiber  of   the  bar,  would 
not  have  acted  as  he  did. 

Appellant  contande   tliat   the  court  erred  in  refusing  to  cen- 
solidate   the  cauise  vdth  another  cause   then  pending  in  the  Circuit 
court.     Che  has  not  filed  a  certificate   of  evidence  cb   to  vdrnt 
occurred  at   the   time   of  the  motion  to  consolidate.     The  pleadings 
in  the  other  cause  are  not  before  us.     3eo.  175,  ch.  110  (111.  P.ev. 
Stat.  1957),  cited  by  appellant,  provides   that   one  action  "nay  be 
consolidated,  as  an  aid   to  convenience,  whenever  it  can  be  done 
without  prejudice   to  a  substantial  right."     The   trial   court  heard 
the  motion  to  consolidate  and  there  is  nothing  in  the  record   to 
warrant  us  in  holding  that  he  abused  his  discretion  in   the  natter. 
Appellant  contends  tliat   the  court  erred  in  etr iking  para- 
graph 5  of  her  ansT^-er.     As  it  appears  from  the  affidavit  of  appellant's 
counsel  that  he  :.  efused   to  appear  "before   the  master  and  aake  any  de- 
fense it  is  somewhat  difficult  to   see  any  point   to  the  instant  con- 
tention.    However,   thore  was  no  error  in   the   trial  court' c  action 
in  striking  the  para^jruph,  >*hich  sets  up  the  long  established  e..uitabl« 
principle,  first  announced  in  Olds  v.  Ogaaings,   31  m*  ^^S,    that  in 
a  suit   to  foreclose  Dy  an  assignee,  all  of   the  defenses   that  -i^t 
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have  been  interposed  against    the  aeslgDor  can  be  raised*     In  the 

laet  part  of   the  paragraph  appellant  etateSf   on  Inf ornatloa  md 

belief t   that  appellee  paid  $1»000  for   the  note   that  f orae   the  bade 

of  the  action*     As   the  prlnolpal  note  is  in   the  sum  of  ^10»000f 

appellant  by  that  language  seems   to  infer »   rather   t>iax>  allege » 

th»t   the  amount  paid  by  appellee  mirht  form  the  basij  for  a  defense* 

The  considoration  paid   to  the  assL  gnor  by  appellee  for   the  mor'.gage 

Is  of  no  concern  to  appellant.     (See  '\ffalker  ▼•  GhioapOf  M>  a  m.  ^Ai^" 

s. 
Oo»i  277  111.  451|     McCarthy  v.   Stanley t  136  U.  yj/386|  Bumap  r. 

Cooky  32  111.  168*)     Appellee  In  the  instant  case   sought  no  rights 

superior  to  those  her  assignor  hady  and  asked  for  no  deficiency  decree 

againet  appellant* 

Appellant  contends   that  the    trial  coiirt  erred  in  striking  her 
original  counterolalm  and  amended  countarolaim.      ,/e  bare  considered 
the  argument  made  in  support  of  this  ccntention  and  find  it  without 
merit. 

Appellee  contends   that  the  order  dismissing  the  amended 
oounterolalm  is  a  final  order  and   that  as  appellcuit  failed   to  appeal 
from  the  same  the  latter  is  in  no  position   to  now  question  the   order 
(citing  groTO  t.   Templiny   320  111.  597 »  and  Kolinger  t.  Diokinson» 
183  111.  App.  122}  p  but  we  do  not  deem  it  necessary   to  pass  upon 
the  point. 

Appellant  further  contends   that   the  coiu:t  erred  in  striking 
the  Interrogatories  filed  in  oonneotion  with  the  oounterolalm.     If 
wo  are  ri^t  in  our  conolusion  that  the   trial  court  did  not  err  ia 
striking  the  counterclaim  and   the  eo&ended  oounterolalm  it  follows 
that  there  was  no  error  in  striking  the  interrogatories.     Appellant 
fails   to  show  wherein  her  defense  would  have  been  aided  had   the 
interrogatories  been  suaswered. 

Appellant  argues   that   the    trial  court  was  without  JurisdictioiB, 
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to  rofor  tho  oaune   to   this  master  &t  tho   tim   tho  order  of  rttmrmum 
\KBM  nftda  liooauso   tho    i;liaa  ,r>;rantod  appollunt  to  fllo  hor  oaoa^o^ 
oounterolalm  had  not  expired  at  tho    tlms   tho  cald   ordor  wkc  c&i«r»A« 
Wo  find  it  eomowhat  dlfxloult  to  imderBtand  appQllAnt*8  sjborc  HXgt^ 
Bont  in  eupport  of   this  ooaatentiont  hut  it  ie  orldoBt  that  counsol 
confuBos  the  tarm  "Jurisdiction"  with  tho  torm  "orror."     Tbe  caoo 
was  at  ieeuo  oo  fax^  as  appolloo*s  oomplaint  iit.B  ocnoernedf  appellant 
bad  filed  an  anmvor  whioh  waa  ooiaplete  in  itaelfp  andt  under   the   olA 
practice •   the   trial  court*  in  hia  di6oretion»  bad   the  rig^t  to  enter 
the  order  of  reference  without  waiting  for  the  amended  oountbrolaiai 
to  be  filed  end  put  in  iao\ie*     ..ppellant  has  not  conrincod  vm  that 
the  new  Practice  .^^ot  precluded   the  procedure  followed.     In  any  erentt 
the  aoended  oouaterclaim  vxin  etrioken  and  appellant  refused   to  offer 
aay  defen&e  before   the  xaacter* 

i'rou  th0  incomplete  record  before  ub  it  ^vould  eeoa  that 
appellant  had  no  real  defense  to  appelloeia  euit  and  suffered  no  hara 
Tsy  reason  of  the  deoree  entered*       hlle  appellant*  in  her  answvry 
alleged   that  appellee's  assignor  had  boon  oolloctinc  rente  for   tlftt 
preaiees  for  about  two  yoare  before  the  filing  of   tho  oonplaint  and 
that  no  accounting  had  been  sKxde  to  hor*   the  deoree  found  that  the 
assignor  and  appellee  had  fully  accounted  for  all  rents  collected 
from  the  preniees  and   that  there  was  a  deficiency  ae  a  result  of 
the  operation  of   the  prcmiBeB  by  the   assi^^nor  and  appellee.     There 
is  no  cOBpotent  proof  in  tho  record   to  rebut   thrt  finding.     n»ro 
was  no  supcroedoae  bond  filod  by  appellant  and  in  the   eale  of   the 
preaiooB  under  the   deoree  appellee  purchased   the  property  for  v^»700, 
learin^T  a  deficiency  due  her  of  ^«,2l4.73.     ^b  appellant  was  not 
foiad  personally  liable  for  the  payment  of   this  deficiency  she  had 
the  right  to  redeem  from  tho   sale  for  ^,700.  In  ooncluBioD.   she  was 
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glren  a  full  opportunity  Iby  the    trial  oouvo   to  defend  the  oaus« 
and  Bhe  r&fucied  to  do  ao* 

V/e  find  no  eood  reason  wliy  the  dooree   of   the  Cirotalt 
court  ehould  be  diBturbed.     It  Ib,  aooortlint;!/,  oXfinaed. 

T/dX3miS  AJi'IRlt.D. 


Triend,  P.  J.,  and  Sullivan,   J.,  concur* 
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IPRAKK  S,  SCliOLL, 


Appellant p 


V. 


PJffiCY  L.   TAUMM,  LILLI.Jf  H. 
TkLmAE,  OmPXOTTE  l'.*    T/'J.ULVff, 
SMIL  P.   WJasfOKl:,   3TI3\VART  FOX, 

TOM  LEQMurc,  Gomm:miii^ 

ILLINOlLi  UATIOUAL  B/OJK  &  Tl^UST 
C(MPAWI $  a  corporation,  as  Trustee 
of   the  IJlBtate   of   George  B.  Ro'b'bins» 
Deceased,   and   lAlIMAif,  r.OBBIlsrs  & 
CCIMP/JSY,  a  corporation, 

Appellees. 


APPKU.  fRCM  STJP3RI0H 

COURT,  COOK  oomiiy* 

291I.A.  618^ 


MR.   JUSTICE   SCAJHIAH  DJOLIViSRElI)  THE  OPIinOK  OF   THB  COURT • 


A  rerified  complaint  was  filed  on  October   6,  1936.     All 
of   the  defendants  save  Continental  Illinois  National  Bank  and 
Trust  Company,   trustee   of   the  estate  of   George  B.  Robbins,  do- 
oeasSd,  were  served  and   their  appearance  was  filed  October  7, 
1936.       On  October  8,  1936,  plaintiff  served  notice   on  the  defend- 
ants who  had  entered  their  appearance   that  on  October  9,  1956,  he 
V70uld  ask   the  court  to  appoint  a  receiver  for  Tallman,  Bobbins 
&  Company,   defendant,  and  enter  an  order  against  said  corporation 
and  its   officers  and   directors  restraining  them  from  transferrimg 
or  incumbering  any  of   the    stock  of   said  corporation  or  from  paying 
or  advancing  any  moneys   to  defendant  Percy  L.  Tallman.     Thereupon 
the  defendants  who  had  entered  their  appearance   served  notice  upon 
plaintiff   that   they  vroxild,   on  October  9,  1956,    "move   the  Couit   to 
dismiss  the  bill  of  complaint  filed  herein  for  T.^nt  of  equity." 
^hen  the  two  motions  were  reached  for  hearing  on  October  9,  1936, 
no  answers  had  been  filed,  but   the   defendants  who  hr.d   served  notice 
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ftii  ,3591   «e  :Escfo;JoO  rio  ^salJ   6oas'x,G©qq,a  tcierf*   baxe^tas  5arf  ostK  eian 

aoidiSToqioo  blija   iaatBQ&  xs>bto  aa  la^fns  bat;  ,  J-nebnsltob   tijoaqiaoO  s& 

3«JhtiC3lajs«8t  aBo^i:!  atarfJ-  s.ttlJilBtvtao:t  a:ro;»o©iJ:b  buja  ai&oillo  bH  baa 

sair^^i  iao*i:l   xo  mliatoqroo  biaa   to  ilooJa    srf;^   to  ■^ob  gniiscTtotfOfli  no 

f;r([jj9Taifl'     .rtcall;^'!    .a  -^loxe^i  s^isj^bjaetsb  o*   sxoa&a  xaa  aniortsvbjs  to 

noqw  soijon  bev-xtja  ©ottctciiS'.vi^xi  xJtad^   bs'xsrfxiQ  bsrL  orlisr  B^asbnoleb   srf;^ 

-ijoc  Sri*   9voax"    tdCei   <e  tocfo^oO  «o    «bIiJo,;  \;3ifj    iarf^t    ^li^fnljslq 

".■/;;r±i/iJO  lo  itiijw  xo'i  nioiarf  b&lll  SuUilqtsoo  lo  IXicf  arfi   Qaimlb 

tOJ;f;I   ,3   'xocfo.'00  fio  gaiTtiseri   -xol   ouiro, ■:;•?   9i*w  artoi^toat  o  -:'    '■■■•':•   «-\'-:- 

ool.:foxi  bavase    bs-ti  f'' '    --^rfsbiw  .- ..    ....    ....    ,^>ein  aemd  b«i   a:£evvf;fis  oh 
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of  the  counter  motion   "tendered   to  plaintiff  in  open  ccurt  the 
Bum  of  !!;'2,205.64  as  and  for   the  purcha««  prloe   of  his   cald  fifty- 
fire   sharec   of  capital    stock  of   Tallman,  Kobbine  &  Company  and  in 
full  satisfaction  of  his  indehtednsBS   to  the   said  company  la  th« 
sum  of  f:5f779«36,  v/hich  said   tender   of  paysient  was  declined  hy  th« 
said  plaintiff  who  was  in  court  in  person  and  by  couni^el,"  Thereupon 
the  trial  court  entered   the  following  order:     "On  Motion  of  Solicitor 
for  defendant,  it  is   ordered   tJiat  the  bill  be   diBndBeed  for  vrjat  of 
equity  and  because  plaintiff  does  not  ccoie  into  Court  with  clean 
hands."     Plaintiff  appeals  from  that  order. 

5'rom  the  allegacions  of   the  complaint  it  apx)ears   that  defend- 
ant Tallman*  bobbins  &,  Company  is  an  Illinoic-   corporation»  incorpor- 
ated  to  do  a  jfsneral  printing,  publiBhin&  end  bookbinding  bueiness 
and  to  manufacture,  sell  and  deal  in  loose  leaf  deTices   of  erery 
kind,  with  a  cr.pital  etock  of  $100, CKO,   di Tided  into  1,000  shares   of 
a  pal'  value   of  ^^100  a  share*     At   the   time   the  ocmplaint  was  filed 
Percy  L.  Tallman  owied  330  shardaj     Lillian  H.  Tallman,   150  shares; 
Charlotte  iS .  Tallman,  10  shares;    jmil  P.  v.enger,   55  shares;  Stewart 
ffox,  20  shares;  and  l^'rank  1.  Lcholl,  plaintiff,   55  shares.       The 
Continental  Illinois  National  Bank  &  Trust  Company,  as   trustee  of    the 
estate   of   George  B.  Bobbins,  deceased,   owned  400  shares,  but  it  had 
not  been  served  at   the  time   the  complaint  was  dismissed,  and  it  did 
not  appear  in  the  proceedings  in  the    trial  court.     Percy  L.   Tallman 
had  been  president,   treasurer  and  a  director  of  the  corporation  fro. 
1912  until  the   time  of  the  filing  of   the  ccmplaint;  iSill  V.   .enger 
had  been  vice  president  and  a  director  for  the  same  period;    !«  Iteming, 
defendant,   the  attorney  for   the   corporation,  ^e  elected  a  director  and 
aecretary  on  .ugust  14,  1935.     Plaintiff  was  a  director  and  secreta^ 
Of   the  corporation  from  1920  until  .u^st  14,  1936,  when  he  resided 


3ji^  iimoo  «&?©  fli  ^liv^aisXq  oi   beTcsbae*"   no  Horn  teiauoo  Qdi   lo 
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-:3ite"i35  #iwl;}   ar£js»qq:«  #1  Snt^lqeioo  Siii  'i©   a«»i.  sif*  mot' 

"-zoqi-xooal  «»oi.tjs^oqioo   -.;ioixx-'-X...  -,:rif-tjx2K>0  ^%  omli  ,      ..  .;..    iaa 

■^©re  ^  a^o-brrlb  laaX  eaooX  isl  Xjbc  ^  U-nsiB  o;t  bos 

xo    r-o-c^fa   DO'-,  .    Tiati'T-yln    .H'-'^.i^;  r':    ■^■■    x-^-^^     l&i  .U,.  .   ..  ;iJlw    <b«M 
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Bald   offloeB*       On  Geptemlaer  2»  1936»  he  was  disoharged   ae  aa 
employee   of   the  corporation  "by  Percy  L.   Tallaan*     The  complaint 
alleges,   Inter  allat    that   there  were  no  actual  meellngB   of  tlM 
■tockholdere   or  dlroctore  for   three  years  prior   to  the  filing  of 
the   complaint;    that  supposed  sheetings   of   directors  were   written  up 
and  Blgned  pursuant   to   the  order   of  Peroy  L*  Tallmani   that  the  sanute 
hook  was  In  his  posDeosloni   that  he   dominated  and  controlled   the   other 
officers   of   the  oorporationf  Including  plaintiff,  voted  all   of  the 
Btooic   of   the  corporation  a£   though  it    were   ovmed  hy  a   tin^i^le   perscoj 
and  conducted   the  husiness  of   the  corporation  and  dispersed  Its  moneye^ 
funds  and  assets  as   though  the  corporation  were  hit   om,  and   einoe 
1930  has  unlawfully  and  fraudulently  exploited   the  corporation  and 
converted  Its  funds  cuad  assets  for  his   own  personal  use.     The  com- 
plaint alleges   that  said   Tallman  should  he  required   to   repay  to  th^ 
corporation  $33p295.24  for  unauthorized   overdrafts  and  advancecientBi 
also  $B»706  for  unlawful  and  unauthorized  increase   of   drawing  account 
or  salary?   that   other  officers,  Including  plaintiff,  hare   crerdrawn 
their  accounts!   that  said   Tallman  has  laade  no  accounting  to  the  cor- 
poration for  advanceiaents  for  extra  srilcs  expenBesamountine  to 
|32»833.08j    that  he  hae  converted   eeourities  pledged  hy  other    cfficears 
as  security  for   their   overdrafts   to  ohteln  perBonal  loans  for  Idmselfj 
that  hit  has  caused   to  he   carried  wortliless  accounts,  aggretrating 
|12,0S4.25p   as  assets  of   the   corporation;    that  }ia  is  not  devoting 
proper   time   to  the  husinesB   of    the  corporation  and   the t  as  a  result   of 
his  neglect  and  inattenti*  the  husiness  has   suffered  and  will  con- 
tinue  to  sufferi   that  he  is  insolvent;   that  as  a  reeult  of  his  frciudu- 
lent  mismemageiQent   the  corporation  i.   in  imminent  danger   of  insolvency; 
that   Hhe   surplus   of   said  oorporetion  which  wr..   on  to-wit:  I>ecember   31, 
1930,   exclusive   of  net  profits  for   the  year  1930,  in  the  sua  of 


syiJ   to   s^Ht^QOEi  l^ojiojs  oa  si^vr   i>'AeffJ   is'ji'J    ^JaiXg  iisJni   ,b©38XX« 

to  :gaiXix  M?  oj   -loliq  ai:^©-^  ae'x  iioio&slfe  10  aasbloxfatoo^jQ 

qw  a^^tittw  Qtmf  aioioeith  I0  asniiessE  bsaoqqua  isili   \iat£.lq!noo   adi 

9^VBbii  acC.'  nrmlli''     >  csLio  aili"   oi   J'XLswBSxiq  bensia  bos 

isiiio   ail*  telS-otdttoo  &OJS  be^^nimro  atl  tr^iii    inolaasaaoc  airi  fli  aaw  atoorf 

grf*  lo  IX.j  t*tli  nijal(i  c^si^Mli  Hi  tm>iv-sxoqiv  ',o   aieoixlo 

-aoo  ari?     .  sair  Xjboc aioq  a^ffo  i  adeaai;  &as  a&iar'i  e*i  5©iaev«oo 

nrf;^  Qi  Xisq^^T  oi  feeiitrpST  »rf  oltrcrfs  aatttEX^I   &Jta«  #fid*  aoseXXc  iai&lq 

dnjjc?o&.3  £,;tJ:wex&   lo   sasaioai  fj^sltojf^'jjjfiaw  &<t«  XirTtefisXflu  sol  30?, 3#  oaXs 

frvT/;Tbx?-'T9   9w^  tlTtiiKiiiXq  aai&iJXo«i:  ,  arrooilto  loutf^o   ;tjw{;?-   p-x^sa  to 

-TOO  sK*  o.t  3flli«yooo^s  on  95jb£i  a^jrf  a/3sIX^'   blss  irAi   {s^nyoooii  liarf* 

.;:«'naofli.-iasa£S9<pi£3  aeXsa  axJxa  20I  5iria,u-ca.7.').c  xol  aoti&'xoq 

SlIS^^M^:    -IQl     iCiml    I«:iOfr:^v    f-rV.-j-rn    :,,     M:>'>..:-xb'r9T0    111-  ^ 

.......  .,^-_^.,„...     -  .-....,-.,      ;j^,_._;..j.,    ..,.^^    «..     vSil;^ 

•  f.*nv <*?'.-/>  •  ,..,,..  ^_     .  __        _ j» 
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•^''^"-■■^'^   ®rf;t    lo   «U!i£4J:i.^fcr  ailJ   oj   soti^   ^sqoxq 

"•-^  '-'^  aaeixiawc/  arf;^  miiaoiiatii.  5cjs  ctoeXaaa  aid 
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*       .34,   ,w»„     ivi   B^XIO-X^    ,Jc5«    lo    9TXax/XoxQ    tOCeX 


|36»259.7«t  aa   Bhovm  "by   tlw  books   of   aaid  corporation,    the   avm  of 

|117»750«25>  has  been  uved  "by   thB  Bald  defendant*  Percy  L.  Tallmanf 

to  pay  drawing  acoounte,   overdrafts »  advajic cmcnts ,   calarieu,   •x^nsvs 

and  oommlBsionB   of    the   offioera  and  employeec   of  said  corporation,   no 

that   the   tsurplue  of   the  Bald  corporation  vme,  without    the  payaant  of 

dlTidonde,   reduced  in  a  period  of  five  years  from  the   cub  of  f;il7,75'  .26 

by  the  sum  of    '131, 181 ,84   to  a  deficit   of  :Ui,431.59,  "but  enld  defaad- 

ant,  Peroy  L.  Tallmaii»  has  nevertheleec  continued  hie  unlavk-ful  aatf 

fraudulent  withdrawals  of   the  funds   of  said  corporation  for  his  o« 

personal  use  and  ^d.11  continue   to  v/ithdraw,  in  addition  to  the  amountB 

to  which  he  may  "be  lawfully  entitled  for  drawing  account  or  salary  and 

expenses,   divers  large  &ums  of  money,   the  property  of   salt!  defendant 

corporation,   to   the  irreparable  Injury  and  daiaage   of   scid  corporr.tloni 

the  plaintiff  and   the   other   etockholders  and  croditors   of  said  eor- 

porationi  unless  ho  ie  enjoined  by  writ  of  injunction   :^o  be  issued   out 

of  this  court."     The  complain c  prays i 

**!•     That  the   defendants,   and   aaoh  of    thaiti,  an^ver   this 
complaint* 

"S*     That  the  defendant,   Percy  L.   Tallaoaii,  nay  fully  set 
forth  a  juct  and   true   account   of  all  of  his  Rctions   and  coinge  In 
reepact  to  tlia   business  of  tha  defendant,    Pallman,  Robtlns  ft 
C  ompsjiy  • 

•*5»     lliat  an  accounting  be  made   snd   trJcen  undor   the  ciroc- 
tlon  of  the  Court   of  all  the   transactions  of  the    defendants,  Percy 
L.  TalTman,  Charlotte  :i.   Tallroan  and    .mil  P.  Ven^r,  aad   of   the 
plaintiff   of  all  and   every  of   the  transactions  of   ssdd  defendants 
and  the  plaJ.ntirf  with  the  sr.id   Talliaan,  rio"b"bins  and  Company  end 
that  the   same  may  be  fully  adjusted  and   the  respective  rights   of  all 
the  defendants  and  odf   the  plaintii'f  be   ascertained. 

"4.     That  Bfiid   defendants,   Psioy  L.   Ta3JjarJi,   Charlotte  B. 
Tallman  and  iiljall  ?•  Vienger  and   the  plaintiff  herein  pay  to  se.id 
Tallman,  iob^iins  &■.  Company  such  sians   as  may  be  f oxmd   on  ouch  account- 
ing to  be   due  from  them  to  said   i'allman,  Itoobins  S-  Company. 

"S.     That  the  amoxmts  ascertained    to  be  due  as  aforesaid  f  rom 
Bald   defendants,   Peroy  L.  Tallman,  Cliarlotte  3.  Tallnan,    irdl  ?. 
Wenger  and    the  plaintiff  herein  be  adjudged  and  decreed   to  be  a  lien 
and  charge  upon   the   shares   of    the   capital   stock  of   TallmFJi,   ^.ob'btns 
k  Company,   owned   or  held  by  said   defend^-nt  s lockholders  snd  by  plain- 
tiff  or  standing  in  their  names  respectively  on   the  bocks   of   said 
corporation  ouad  particularly  upon  the   shares   of   etock  pledged  by 
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OTer  the   tond&r  and  determine  v/hat  action  they  desired   to  taic*  in 
referenoe  to  the   Bcimo,  B.aA   defendfuits  argua   that  "the  dcolloint^-  of 
thlo   tender   to  the  plaintiff  eetalillbheD   thai    thm  ccmplaint  «ac  not 
filed  in  good  fclth;**   that  he  was   "deliberately  making  uee  of   the 
process   of    tliQ  coui't    bo   yjttle  a  personal  ,:jrudgo   or   Bpite   by  harauuin£ 
the  dereudnnttj,"  and,   therafore*   the   trial  oourt  was  JuuHfjod  in  sus- 
taining defendf-nte'   motion  to  diuaait-s  upon  the   ground    that   "plaintiff 
doeo  not  ocme  into  court  with  olean  hands,"     iJefendante  concede   that 
plaintiff  was  not  ouli^Hid   to  accept   the  tender* 

Flrlntiff  oontcnde  that  in  pas'jini;  upon  defend^uitB*  mo\.ioa  the 
only  quoBtion  hefore   tlaa  trial  court  T»au   ..hether    «he  allegatioiu  in 
the  complaint  stated  a  prima  fccle   case  a£ittinct  the   deTcadantB  or  lob* 
of   tliemf  and   thct  the   trial  court,  in  pacBin^  upon  the  action^  bad  no 
right  to  consider  the   tender. 


**Th3  practice    to  diamiSQ  a  "bill  in  cliancory,   en  section, 
not  generally  obtained  in  the  courts  of  Great  Britain,   or  in  this 
country,  unleee  it  be  for  v.t:iit  of   eii^uity,  apparent  on  the  facs  of 
the  bill,  and  where  it  is  manifest  no  aaxandment  could  help  it*  or 
for  want   of  jurisdiction."      yXhcmaf:,   Tru^atee,   etc.     -v.  ,  ci:jis  et.  &l.j 
30  111,   37,   42.) 

A  motion  to  dismiss  for  want  of  ec^vdty  is  treated  as  a  ^-^aeral  deinurrar 

and  a  "bill  will  never  be  dismissed  upon  notion  for  want  of  equity  unless 

it  is  clear  that  no  amendment  will  help  it.       This  is  a  neceEsary  reailt 

of  treating  the  motion  as  a  demurrer  and  upon  such  a  motion  all  of   the 

facts  \rell  pleaded  in   the  bill  are  admitted.      (Griaes  y,   Qrlaes,  143 

111.  D50.     rise  also  Leonard  ▼.  Arnold,   244  111.  429,  452-3J  Hulae  r. 

Hash,  332  111.  500p  508.)      The  arsrin^nt  of  defendants   that  the  coxurt 

was  juBtified  in  dismiseine  the  bill  upon  the  ground  that  ±z  -^as  not 

brought  in  good  faith  is  largely  based  upon  the  unwarranted  assumption 

that  the  court  had  a  right  to  consider   the   tender  in  passing  upon  their 

motion,     i^efendants   strenuously  argue   that  to  permit  plrdntiff   to 

succeed  upon  his  motion  would  v.-reck  a  business   of   t .^nty-fire  yes.?s» 
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Btanding.     It  is   a  oiAffioient  answer   to  tMe  arcUMnt    to  »ay  that 
plaintiff's  motion  was  not  paeBtd  upon  "by  the   trial  court,     Moreorer, 
It  does  not  follow  that  if   the  court  had  denied  defendants'  motion 
that  plaintiff's  motion  would  hare  preyailed,   eepecially  in  riew  of 
the   tender*     When  plaintiff's  motion  lo  passed  upon  the    trial  court* 
In  reaohinc  its  Judgment,   will  hare  a  rl^ht   to  take  into  consideratiott 
the   tender.     In  support   of   the  court' c  action  in  oOTiBldcrlng  the   tender 
in  passing  upon  their  motion,   defendants  argue   that   "courts  hare  an 
inherent  power   to  protect   themselTes  from  imposition  and  oaj  look  into 
facte  extraneous   to  the  record  for   the  purpose   of  so  doing*"  The   oases 
cited  in  support  of  this  contention  have  no  application  to  the  q.u«s- 
tion  hefore  us. 

IKliile   the  record  and   the  admissions   of  defendants  clearly  stew 
thr-t  the   tender  practically  determined   the  action  of   the  court  in  pass- 
ing upon  def ©ndfutits'  motion,  nerertheless,   defendants   argue    that  the 
court  would  have  heen  justified  in  finding  from  certain  allegations 
in  the  complaint   that   "plaintiff  does  not  ccme  into  court  Kdth  clean 
hands;"      that   the   trial  court  had  a  right   to  determine   therefrom  "that 
he   [plaintiff]  has  "been  ciiilty  of   the   same   transgressions,   if   there 
are   tranngressione,   as  has   any  one   of   the   defendants,  and  he   shovs 
that  for  a  long  period   of  years  he  has  stood  silently  "by,   regardless   of 
his  duty,   and  has  not   only  aoquiesoed  "but  participated  in  the  rery 
actions  which  he  now  hrands  as  wrongful."       The   ccmplaint  is  hased  upon 
the   theory  that  Percy  L.   Tallmanp   defendant,   completely  dominated   the 
oth:)r   officers,  including  plaintiff,  and   the  employees   of    the  corpor- 
ation.    In  dsfendancs'  "brief  appears   the  following!      "We  adait  that 
plaintiff  was  no  more   than  an  office  "boy,  as   sug-ested  in  plaintiff's 
hrief .      ..e   admit    that  defendant  P.  L.  Tallaan  has  been  the     goidla*   and 


t'r*yo0'jcX     .V  .ji/oo  l&ltj   Qiii  x^  trnffss  6«a3a§  Jos  8^«r  aoi^oiB  ©•mt;?fll3l(i 

\v9dVi  X"^XiS©Io  aJuefenelsit  to  sBoxneltnta  QsiS  baa  bnooQ^  ^t  ©XiriW 

fttsalo  rfJiiv   0x000  o^iiJ.  aix^o  jo::  ,^qX;   ■_•*!. aicli"    ciU..    iul^l.^^io  sriu   nj. 

awroila   axi  ba&  taionbiiel^b   erIJ   lo  oco  -^ns  asif  ;?.«   tancinao'JSfii'W^^  ©'ta 
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dominating  foroe   of   the  oorporation."     V7hil«   there  are  certain 
alle cations  in   tho  complaint   that  mivy  milltr.te  againot  plaintiff 
upon  a  trial   of    the   cause,  neyjrtheleBnj  we  cannot  agree  vrlth  the 
contention   that   the   order   of   the    trial  court  can  "be   i. uctained  upon 
the  ground   that   the  complaint  eho-wc  upon  Ito  face   that  plaintiff 
does  not   come   into  court  with  clecn  hands.     Defendante   state   that 
some   of   the  cluirgeB  contained  in  the  complaint  ml.ht  entitle  plaiz> 
tiff   to  a  hearing  if  It  were  not  for   the  fact   that   the  filing  of 
the  complaint  was  a  fraud  upon  the  court*  and   throuchout   thair  "brief 
they  emphasize   the  effect  and  importanee  of   the   tender  in  determining 
whether  or  not  plaintiff  comes  into  court  with  clean  hands* 

Defendants  contend   that   the  order  can  he  affirmed  upon  tha 
ground   that   the  complaint  is  insufficiently  rerifisd.     This  is  plaiixly 
an  afterthought  as  no  such  point  was  made  in  the  motion  to  dlBalBB, 
and  it  is   too  late   to  raise  it  now.     It  is*   therefore^  unnecessary 
for  U6   to  determine   whether   the   complaint  is  rerifiad  In  accordance 
with  the  proyieions  of  the  new  Practice  Act. 

The  argument  of  defendants  that  if   tha  allegations  of  the 
complaint  are  considered  in  the  light  of  the   tender  it  hecomes  eri- 
dent  that  it  will  he  practically  impossihle  for  plaintiff   to  prerail 
in  the  cause,  can  hare  no  weight  in  determininc  the  propriety  of  tha 
procedure  adopted  hy  the   trial  court. 

The  order  of  the  Superior  court  of  Cook  county  is  reyersadf 
and  the   cause  is   remanded  for  further  proceedings  not  inconsistent 
v.lth  this  opinion* 

ORHSR  RBiySRSSD,  ASD  CAIBS  TSXMSTDSH 
IZTE  DXHiicnQHS. 

7riend>   P»  J,,  and  w:iilliTan,   J«,   concur* 
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An  order  was  entered  in  the  a'bore  entitled  cause  approrlng 
the  report  of  the  siaeter  in  chanoery  ae   to  the   sale   of  the  property 
InvolTed  and   the  dlstrihutlon  of   the  prooeeds  from  the   sale.     The 
order  alBo  found   that   the  prooeede   of   the   Bale   were  insufficient;  to 
pay  the  amounts  due  complainant  under   the   decree   cjxq   that   thera  was 
still  due  it  $;12,965.51»  which  acaount  inciudoc    Hhe  feee,   dis'buiEe- 
mentB  and  ccBsmissions   of   eaid  il&st.er  and   the   cort   of    tiLeie  proceed- 
ings,"  thr.t   "Harry  S,  Loroh  and  Lorraine  Lorch,  his   oife,   are  percon- 
ally  iiahle   to  the   complainant  x'oi    such  deficiency"  and   that  ccan- 
plalnant  have   execution  therefor.       Harry  C.  Loroh  and  Lorraine 
Loroh,  defendantc,  appeal. 

Thie  cavuse  was  hefore  us  after   the  foreclosure  decree  mM 
entered.      (See   The  First  National  Bank  of  Chloaxi?  ▼•  Loroh  et  al«^ 
283  111.  App,  643,  ahetraot  opinion.)     It  appears  free  our  opinion 
that  plaintiff  filed  its  "bill  to  foreclose  a  trust  deed  exeoutecl   on 
June  15,  1926,  "by  defendant  Malhert  .V.  Lorch  to  secure  sixty-cne 
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Taonds,  asgregating  !!^30,0O0;     that  eald  Loroh  dlaapjieared    (apparently 
a  Biilclde)    on  OotoTser  3>  19261    that  lay  meene   conroyanoo  Harry  S, 
loroh  and  Lorraine  Loroh  beoama   the  legal  o.aacrB   of   the  propev tyf 
that   the  oause  mic  referred   to  a  nit>.Bter,  v/ho  found.   Inter  gllat    that 
Isonds  Nob*  1   to  9,  both  inclu8iye»   each  in   the  Lvm  o£  -.500,  had  been 
paid;   tiivX  bands  IIob.  10   to  '61,   both  incluBire,  becasie  due,  by  thelT 
terms,   on  July  1,  1951;    that   on  January  50,   1952p  Hairy  L»  Loroh  ukd 
Lorraine  Lorch  ontered  into  a  -written  extension  agreexat-nt  whtircby 
the   time  of  payiuent  of   the   outctandins  bonde  vas  extende<i  uiiuil  JaancTj 
1,  1935;   tliat  when  the  bonda  matured   on   that  date  neither  taid  Lorch 
nor  his  wife  paid  the  principal  or  interest  or  aziy  part  thereof;   that 
ths  total  aiaounw  due   complainant  was  $31* 617*53;    that  hy  the   texas  of 
the  exteubion  agreement  said  Loroh  and  Ma  '»lfe  agreed    oo  pay  the 
principal  indebtedness,  ^25,500,  and  interest   thereon,  and    that    they 
were  therefore  personally  liable  for   the  indebt^onesB  in   the   amount  of 
^30939d*13;    t]riat   the   exceptic^is   of  Lorch  and  his  %lfe    to   that  pt>,rt  of 
the  master's  report  finding  that   they  were  personally  llt^ble  for    the 
indebtedness  \rare  sustained  by  the  chiincellor.     rlalntiff ,  upon  the 
former  appeal,   contended   tht-.t   the  chanoellor  erred  in  6u,.tainin,"  said 
exceptions,   and  fiu'thor  errsd  in  fr.ilint;   to  find  in  the  decroe   that 
Loroh  and  hie  ^^Ifa  \»ers  pe re cna-llj'  liable  for  the   debt  and  rAi"b^iect   t© 
a  deficiency  decree  ond  execution.     The   sole  question  before  us  upon 
that  appeal  -.Tas  whether   or  nob   the  e:ctenoion  asrec^aent  made  Lorct  and 
hio   wife  personally  liable  for   the   debt.     In  our   CT»inirai  v.-e  re  si  tad 
the  provirions   of   the  extension  agreement  and  after  ccaisiderinj  tke 
question  before  us  held   that   "the  chancellor  erred  in  surt?.inlnA'  de- 
fendantft*   seoond,   third,  fourth  and  fifth  exceptions   to  the  mac  tar 'a 
report,  and  further  erred  In  not  finding  in  the  decree   thi.t  Harry  S. 
Loroh  and  Lorraine  Loroh  were  personally  liable  for  the   debt  cjad   atib- 
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Ject  to  a  deflclenoy  decr«e  and   execution?"   that   "the  decree.   In 
eo  far  as  it  exempts  Harry  :  .  Loroh  ar*d  Lorxada*  Lorch  froBi  peraoaal 
lialoility  on  the   deht,  *  *   »  lo  reyerEed,   euid   the  oauee  Is  reaanded 
for  further  prooeedirigc   In  oonformity  with  the  riews  herein  expreaB- 
ed."     The  praeent  appollante,  Farry  u.  Lorch  and  Lorraine  Lorch, 
laade  no  effort   to  hav3   the  '  upreme  court  reriev  our  Judgaent. 

Upon  the  present  appeal,   appell-nte   "pray  this  Honorehle 
Court  to  reverse   or  modify  the  decree   of   the  lower  Court  in  bo  far 
ae  It  malcGe  defendants  liable  for  fees  and   coots   of   the  foreoloeure 
proceedings,  v^'hioh  is  not  provided  for  in  the  extension  pgreement," 
They  state t     "Conoedin^^  that  under   the  decision  of   this  Honorable 
Court,  Cause  No.  38295,   decided  recently,  Harry  C.  Loroh  and  Lorraine 
Lorch,  appellants  herein,  who  signed  the  extension  agreement,   there'by 
beoame  liable  for   the  debt  and  for  eny  deficiency  decree   thereunder, 
xm  neverthclesc  urge   thr.t   such  liability  is  a  limited   one  and  cannot 
be  extended   to  include  attorneys*   fees,  Master's  fees  and  all   other 
ooats  and   expenses   of   the  foreclosure  proceedings."       In  support   of 
their  contention  they  cite   the  established  r\ile   of  law  that   "attor- 
neys'  fees  'are  not  reooverablo  unless   they  are  prorided  by  statute 
or  oontraot  between  the  parties,"  and    they  argue   that  by  the   terms 
of   the  extension  agreement  no  xuroTlsion  for  attorneyB'   fees,  eT;c.f 
'9Raa  uade   therein.       In  our  former   opinion    .e  >ield    chat  appellants 
*'v;er^  psr;>aas^ly  liable  2 ox   the  debt  and  subjeot  to  a  deficiency 
deor<de  and  e^eoution."     ihj  dsbt  v^^as   the  indebti^dness  set  forth  la 
the  ddoroe   of  &s.le,  which  iucludtid  principal  and  inwdrest  and    the 
usaal  ivaa  oVi't^omBXj  costs  and  expenses  incurred  in  a  loredoEUxe  pro- 
ossding.     Both  parties   to  the  oause  abided  by  our  opinion  and   ithe 
subsequent  proceedings  in  the    trial  court  folio-wed   the  mijadate   of 
this  court.        The  instant  contention  is  cler.rly  an  afterthought. 
Upon  the  former  appeal  plaintiff  made    the  issue  perfectly  clear. 
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It  oontondcd   that  dafendsoitB,  Toy  the  extension  afreeatenty  •xprttsl/ 

prcanieed  to  gsbubw  the  mortfitgo  debt  and   to  perrom  itt»t«Ter  t«r«*y 
proyloloHB  ;xid   oiai^jutione   thftra  W9ro  in  the   truat  ceed  and  "bjcde* 
Tho   truDt  deed  provl<-3eM   thut  all  u.dTanc«B  for   rax»B»   e.ttoinieyB« 
f336f   ootstfj   and   Q:cponae3   **ahall  haocott  so  iznich.  addl^loonol  indottad- 
ncoiJ   ceouret!  'oy    the    trunt   dead,«*     ThG    trust  dosd  further  prorldos: 
"Out  of  tho  proce  ids   of  any  nale    of   said  prontB»8   or  .ny  x>art  X'Afut 
undar  any  f oreclo.':uro   of   ^.h?.B  Dc3d    of  Trust  shall  be  paid:    (1)    -.11 
ooet©  of   such  suit  or  nult8»  advertlalngf   beIq  nn'i  ooBreyanoBy  In- 
cluding eollcitcTB*   and  TruEtacB*   fe-iB  snd   the  oost  of  dociaBontarx 
erldence  and  st9no£T&ph6r9«   ch':re;«8»  ae  ^^eresaid.     (2)     11  of   thB 
moRGye  a^ranced  hy  any  person  or  per  Done  v/ho  ehftll  ^  party  or  par- 
tier'   to  siuoh  foreolot<ure  proceedings  for   taxes ^  asBoerBentSi   Ib^ut* 
ancc,  rsp&irs,   procuring;  and  oontinuint;  ahstracts   of   title »   title 
guarantoB  policy  or  policie    »  ffieolianio's  lieni »   or  fox  an>-  ether 
purpose  authorised  in  this  T)eed»  v.lth  interest  at    tbB  rate   of   Bsyen 
per  oent   (7^}  per  annuza  on  suoh  advances.      (3)  *  ^  »**     Hm  aztonsioa 
agreement  proridee   "thct  all  of   the   terms t  oorenants  and  proTlsloAS 
la  said  hondB  and  Trust  L'eed  ocaatained  shall  stand  and  raaain  un- 
ohan^d  and  In  full  force   and  effect  for   said  extended  periods      that 
Loroh  and  hie  wife  coTenant   "to  Icesp  and  perfora  ull  of   the   terB8» 
co79n£int8  and  provisions  of  said  hands  and   miet  Deed  as  hereby  oar 
hereafter  modified  and  of    this  agreanenti  and   thi.t  in  the  event  of 
default  in  the  perforaanoe   of   : n^"^  of    the   termr,  covenants  and  jarovi- 
oicoaia  herein,  and/or  in  said  "bonds  and/or  said    Trust  Doed  contained, 
the  whole   of   said  principal  sua,    to.::ether  Trlth  accrued  interest   there- 
on nhall,  at   the  election  of   the   holder   or  holders   of   said  "bonAst  "be- 
oome   due  and  payable  and  may  he  collected  in  the   ssae  aanner  by  fore- 
closure  or   othervdse  in  accordance  vdtb  the   terms   of   ^aid  boBds  and 
as  provided  for  in  said  Trust  Peed."     There  is  no  u^rit  in  the  instant 
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In  the  course   of   th«ir  axgtcment  oouukqI  for  appellaato 
olaia  that  the  Md   of  $22»OO0  made  "by  plaintiff  for   tho  property 
at  the   Bale  was  an  arbltraiy  one>  and  made   only   to   ottaln  em 
oppresBlre  and  unconeclonalsla  advantage orer  the  appellants*     It 
l8  prohalsle   that   this   statement  ie  not   serlouBly  made,   as  counsel 
make  no  Buch  point  in  their   "Hrrors  Relied  Upon»"  nor  do  thay  aaks 
it  in  their   "Points  and  Authorities."     In  any  erentyttaftft  i"  no 
merit  in  the   claim.     The  record   disci oseo   that   the    trial  Judge 
suggeeted   that»  for    the  purpose   of   aiding  him  in  determining  T^hether 
or  not  .^22yO(}0  was  a  reasonahle  hid  for   the   property  at   the    saloy 
an  appraisal  of  the  property  be   obtained  from  the  Chicago  Real 
Estate  Board.       The  parties   stipulated   that  such  an  appraisal  micht 
bo  admitted  in  eridence.     The  appraisal  fixed   the  fair  market  ralue 
of   the  property,    "for  an  immediate  all  cash  sale*"   at  .M7,500.     It 
would  be  a  sufficient  answer   to  the  instant  olaim  to  state   tlatt   tht 
notice   of  api>eal  does  not   raise   the  point  now  vurged.     It  is  plainly 
an  afterthought.     However j    the  record  shows    thai    the   chancellor  was 
disposed  to  protect   the   rights   of  all  of   the  parties,  and  we  are 
unable   to  say  that   such  a  gross  inadequacy  existed  in  the  bid   that 
the  chancellor  should  have  refused  approval  of   the  sale.   (See  Levy 
▼•  Broadw^y«»Carmen  Building  Corp.,   366  111.  279.) 

We  have  now  considered   the   contentions  raised  by  appellants 
in  their  brief.     Sometime  after  all  of   the  briefs  were  filed  in  the 
oause,  appellants   "moved   the  Court  for  leave   to  file  instanter  cita- 
tions of  additional  authorities,"  which  motion  was   allowed.     Vhat 
appellants  filed  was  a  typewritten  brief,   in  whloh  they  raised  a  new 
OQBitention,  viz: 

"It  is  apparent  from  the  title   that  the  plaintii f ,  th« 
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71r8t  Uatlonal  Bank  of  CJhioago,  ie   only  the   truntee  and  not   tlM 
holder   of   said  bondu   or    truBt  deed  in  queetlon* 

"The  Juriodiotlon  of  a  court   of  equity  in  forecloeure 
prooeedingo   to  anter  a  doriclenoy  d -icreo  ie  fo^nd  in  Coo.    [Pr.r.] 
17 »  Ohapter  95   of   tha  Illln%iB  Reriaad  3tatuteBy   which  raada  as 
follows  J 

"♦JDeorean  for  halanoe  -  Sxecution)   -  #16  [3eo.  16]  •     In 
all  decrooB  hereafter    \,o  be  nacie  in  uuitu  in  e^uioy  uir^jtinij 
f orocloouro   of  mortgagee,  a  decree  may  he  rendered  for  any  balanoa 
of  money    oh-<,i;  may  he  f  ounc   dug    to   the  compl.->inf'-n_t»    over  t-nc"    -hore 
the  proooedB   of   the  sale   orsaloQ,   and   execution  nay  issue  for  tha 
oollootion  of   .uoli  hal.jioo,    the   Bfume  au  when  the  d-'OCfea  Ib   oolelj 
for  the  payioant  of  money.     And  such  deorea  may  "be  rendsred  oondi- 
tionalljr,   at   the   time   of  decreeing   the  foreclosure,   or  it  «ay  ha 
rendered  after   the   sale  and  tha  aeoertainment   of    the  balance  due: 
Provided,    that   such  execution  nhail  ±b  mb   only  in  cases  where 
personal  seryioe  shall  have  baen  had  upon  the   defendant  or  d<;fend- 
ants  personally  liable  for    the  raort;^3e   debt,   unless   their 
appearance  ohall  be  entered  in  suoh  suits.*      (imdarlineations  ours} 

'*The  words  in  the   statute,   above   quoted,  vizi    *found  daa 
to  the  complainant'   are    to  be   otriotly  construed  and  must  moan  only 
the  ocmplidnant,  who  iu   the   owner   of   tha  dabt  and  not  a  mera 

trustee.* 

Appellants  then  argue  tliat  plaintiff  is  not  entitled  to  a  deficienoy 
deoree,  and  we  are  asked  to  reverse  the.t  part  of  the  decree  that 
provides  for  a  deficiency.   This  brief  should  have  baen  stricken  fro* 
the  record.  Appellants  state  that  the  new  point  wue  discovered  by 
an  examination  of  authorities  after  the  briefs  had  baen  filed.  Ha 
such  point  was  mentioned  in  tha  notice  of  appeal  nor  sujjr^&ted  in  the 
briefs.   Moreover,  the  point  was  not  made  or  Busgested  upon  the 
former  appeal,  where  the  only  defense  interposed  as  to  the  deficiency 
decree  was  that  the  extension  agreement  did  not  make  appellants  per- 
sonally liable  for  the  debt.  In  their  brief  filed  in  this  court 
upon  the  pre pent  appeal  appellante  concede  thai  by  reason  of  oux 
former  deoieion  they  "became  liable  for  the  debt  and  for  any  defi- 
cienoy deoree  thereunder . «  It  is  the  settled  law  of  this  state  that 
a  defense  not  made  in  the  court  below  cannot  be  interposed  in  this 
court  unlees  it  involves  a  Jurisdiotional  question.  In  view  of  tha 
reoord  appellants  are  not  entitled  to  have  the  instant  point  ccnsid- 
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arod  "by  this  oourt.     7rora  anything  that  we  hara   sold  in  rofdreno* 
to   that  point  we  muot  not  lao  understood  em  Intimating  that  yn 
consider   that   there  ie    the  uli^hteot  merit  in  it. 

The  decretal  order   of   the  L^uporior  oourt   of  Cook  countj 
Ib  affirnsd* 
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291I.A.  618 

UR.   JUSTICl^  aULLIVAtf  I]L.LIViiIK£D  THU  OPIHIQtf  OF   TKS  COUBT* 

TkLN  appaal  saeke  to  rereraa  a  Judgaant  against  defandants 
for  #2 #500  entered  upon  the  rerdiot  of  a  Jury  in  an  aotion  brou^t 
by  plaintiff »  Albert  Isenaan*  for  personal  injuries  alleged  to 
bare  been  suotained  by  hia  February  1»  1955 #  by  reason  of   the 
oollision  of   a  street  oar  northwest  "bound   on  ICilwaukee   arenuoy 
Chioago*  with  a  ^agon    vhioh  Izenoan  was  driring  in  a  northweeterly 
direotion  on   said   street* 

Milwaukee  avenue  extends   southeast  and  northwest  with  two 
street  oar   traoks   on  lt»   one  for  northwest  bound  oars  and    the  other 
for   southeast  bovuid   oars.     ;>.shland  aTenue  interaeets  Kilwattkee 
arenue  150  or  200  feet   southeast  of   the  point   of  oollision.  Ikmtene 
oourt  runs  into  Milwaukee  arenue  froH  the   Bouthwestt   a  short  dis- 
tanoe   i^outh  of  %iiere   the  aooident  happened.     The  distauoe  between 
th&   east  rail  of    the  northwest  bound   traok  and   the  east  ourb  of 
Milwaukee  arenue  is   about  14  feet.      There  were  no  autoaobiles  parkaA 
on  the  northeast  side  of   the   street  at  the   time  and  place  in  ^ueoticm* 
Plaintiff,   who  was  in  the  Junk  businesr,  was  driring  f  horse  attaoh- 
ed   to  a  four-wheel  wagon  about  15  feet  long.     He  sat  on  the  left 
side  of  the   seat*  a  little  orer  tha  front  wheel.     The  aooident 
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happencd  around  9  or  9t30  a«m»  on  a  nloe  day.  Tber*  was  do  rain* 
anow  or  loe*  the  yiBiblllty  was  good  and  the  straet  mts  dry.  There 
irae  no  northwest  boimd  traffic  In  the  rlclnlty  except  plaintiff** 
wagon  and  the  street  oar*  Plaintiff  wae  drlrlng  In  a  northwesterly 
direction  hetween  the  street  oar  track  and  the  east  ourh.  He  die- 
oorered  he  had  gone  heyond  his  obJeotlTe  and  that  It  wae  neoesaary 
to  turn  around  and  drire  hack  southeast* 

Izermajit    the  only  witness  called  in  his  own  behalf*  testi- 
fied that  Just  before  starting  to  turn  he  looked  back  to  see  if 
the  traffic  v/8.b  such  that  he  could  make  a  U-turn  and  that  he  saw 
the  street  oar  standing  Just  beyond  Ashland  arenue  v/ith  the  red 
light  agclnst  it;  tliat  Ashland  avenue  was  150  to  200  feet  to  the 
southeast  of  him;  that*  after  seeing  the  street  cai'»  he  started  to 
Eic'.ke  a  U-turu;  thrit  he  turned  his  horae  to  the  l8ft»  croBt.ing  the 
northwest  bound  track;  that,  -when  the  horce  was  on  the  northwest 
bovind  track,  he  was  brought  to  a  stop  by  the  witness  to  persit 
four  or  fire  southeast  bound  autcmobiles  to  x>&ss{  that  he  h^d  not 
seen  these  autonobiles  approaching  before  he  started  to  turn)  that, 
when  he  stopped  to  peraiit  the  autonobiles  to  x>&ssf  he  looked  back 
to  the  southeast  again  and  saw  the  street  car  about  35  or  40  feet 
awayi  tliat  "I  hit  the  horse  a  little  to  make  the  U-t\irn"  and  tbe 
horse  got  ovar  to  the  southeast  boimd  track;  that  "I  heard  a  noise 
like,  or  brakes  on  the  street  car»  and  ringing  of  the  bell;"  that 
he  tried  to  get   clear  of  the  northwest  bound  track  but  the  street 
car  struck  his  wagon,  causing  him  to  fall,  first  on  the  left  side 
of  the  wagon  and  then  to  the  ground;  and  that  the  wagon  was  not 
oyer turned* 

The  motornan  of  the  street  car  end  two  other  cyevltnesses, 
peesengers  on  the  oar  and  apparently  disinterested,  testified  sub- 
stantially that  plaintiff  was  proceeding  in  a  northwesterly  direc- 
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tion  v/itli.  hlo  horae  and  wagon  about  aldway  'between  ilia  eaet  rail 
of  the  norttovect  bound    bri;ok  ajtid  the   caot  ourb;    that,  when  tha 
street  car,   alao  proceeding  In  a  northwecterly  direction,  was  tram 
20  to  40  foet  to    the   aouthenat  of  the  yntgtn  and  runnintj  •"»*-  •  cpeed 
of   Id   to   20  milcB  an  hour,   plcintiiT   etertec!    to   turn  hie  horae   to 
the  Ifcit   acvoeo   the  nortbvvert  bounf    truck  upon   which  the   street  oar 
«i\B   approHohiUj.  ;    that  the  mot-oioan  Bounded  his  (Ton{\,   set   the  bzukaa 
05    the  car,   cpplioci    the  e,ir  and  ujijid  arid  put   tlua  motor  in  revcrce  to 
atop  th=;   otrect  car,  but   lhi<,t  it   aiiuck   the  l^ift  sict-   or   the  wagon 
near  the  front  wheel  itnd  cfoao  to  a  stop  irom  four    to  ten  feet  beyond 
thu  point   of   collision*     The  testimony  of   these  vTitnesseu  for   tha 
defcad^mtr.  ¥ta»  oorroboTated   in  some  roepectt;  by  that  of   the   ooniuotor 
of   the   BtreRt  oar# 

The  only  iusuo  of  fact  proeented  is  whether  plaintiff   tuinad 
hit:  hoipe  across   the  track  7vhen   the   street  oar  was  standing  beyond 
A&hland  avenue,   150  tc   200  feet  away,  vrith  ths  red   lif*t  apiinst  it 
or  vihcther  he    turned  his  horse  across   the  track  when   th«   Btre<»t  ear 
v/as   from  20  to  40  feet  from  the  VRgen  and  rimninii  at  a  epeed   of  15 
to  2C  miles  an  hour  so  that   it  could  not  be   stopped  in  time    to  a7oid 
the  collibion.     as   to  tMs  iouue   defendantB   strenuously  contend    that 
the  verdict  was   against   the   clear  and  manifest  v^icht   of    the    evidence, 
in   that  plaintiff's  testimony  atatidc  uriGorro"bor?.ted   either  by  tha 
tcGtimony  of  any  other  witness   or  by  the  ciroumstanoefe  or  probabili- 
tidc   aad  is  contradicted  by  thrse  ujiinpeaoheci  eye^itnecacs,    t^o  of 
whom  were  «ntire   strangers  to  the  parties*     Plaint iif  just  as   utrcnu- 
ously  ur/jeo  that  the  verdict  is  amply  sustained  by  the  evioenos  and 
should  not  be  disturbed,   insisting  that  his  testimony  was  corroborated 
by  the   testimony  of   tiome  of   defendants'    witnesses  and  by  the  physical 
facte  £aid  circumstances  as  well  as  by  the  probabilities,     i^inao 
the  judgment     herein  must  be  reversed     and  the  cause  remanded 


Lin 

adt  tt»ifw  ^isiiii    ;«f!£if; 


;.riv,    r;o.,i-y 


^Arfi   ?>«c}*floo   v;Xa*io«ii»^;^8   a#ae&nal:s6   csi/aai  alii 


'OOTq  oaXa   fioa  ^a8X*a 
-9l  OA  Qi   OS 

.0   ad*    10 

-.a 

/i&ao^q  i&Al  '!•  €»iiuuX  -v^Xito  axil 

■"    ,      :{-■.' Va3  &ti<sXrf«A 

'    OS  flio-r: 
-iioiJ  fiB  aoXiK  OS  o;t 
.  ..oidiiXXoo  9iii 


-    ,     ..      uj3  iaui  tll.i'wtfcX^     ••®i#is^  ei£;f   of   a*xte^tatc:^e    siX;rii»  o'xsv    fisoxftr 


-4- 

on  other  groimda  and  will  In  all  likelihood  be  retried*  w   re- 
frain from  dltscuBslng  the  eyldenoe  or  Itu  weight* 

Defendants  oomplaln  of  the  trial  oourt*o  refusal  to  glre 
to  the  Jury  at  their  request  the  following  Instruotloni 

"SI*   If  you  hellere  from  the  eyldenoe  in  the  chbc  that 
before  the  plaintltl'  stcrted  to  oross  defendants'  nerthbound 
street  car  traokSf  he  saw  the  defendants'  cpr  oominpc  from  the 
Boutht  and  that  he  knev/  he  oould  not  cross  the  tracks  v/ithout 
being  struck  by  the  car  unless  it  shoxuLd  be  stopped  or  slackened 
in  speed »  and  so  knowingly  v/ithout  uein:.  due  care  for  his  own 
safety*  he  deliberately  took  the  chnjiceB  oi  getting  aoross  said 
tracks  in  safety*  then*  as  a  matter  of  law  he  caimot  recorer  In 
this  oaae*>* 

This  instruction*  plaintiff  insists*  was  properly  refused  because 
there  was  no  eyldenoe  presented  which  tended  to  proye  that  plaintiff 
saw  the  street  oar  at  any  place  other  than  stopped  at  .(.shland  i.yenue 
before  he  attempted  to  make  his  tuim  aorosb  the  street  oar  tracks* 
It  is  true  that  no  other  witness  did  or  oould  state  Just  where 
Izenman  saw  the  street  oajr  when  he  turned  around  and  looked*  but 
Izenman  testified  that  he  looked  back  just  bsfore  turning  onto  the 
street  oar  track  and  at  that  time  saw  the  street  oari   Thus  plaintiff 
fixed  the  time  of  hie  looking  back  as  being  Just  before  he  turned 
his  horse  aoross  the  northwest  bound  track  and  the  witnesses  for 
defendants  testified  that  when  plaintiff's  horse  aad  wagon  turned  to 
cross  the  track*  the  street  car  was  only  from  20  to  40  feet  to  the 
southeast  of  the  wagon  and  moying  at  a  speed  of  15  to  20  miles  an 
hour*  Therefore*  there  was  eyidence  tending  to  show  that  when  plain- 
tiff started  to  oross  the  track  ho  saw  or  should  hare  seen  the  street 
oar  20  to  40  feet  away  and  that  he  must  haye  known  that  his  lAgon 
oould  not  cross  the  traok  without  being  struck  by  the  ear  unless  the 
street  car  was  stopped  or  its  speed  slackened.   iDef endants'  theory 
as  embodied  in  this  instruction  coyered  the  moot  essential  element 
in  the  defense  of  this  action,  and  the  giying  of  instruotions  of  a 
general  nature  dealing  with  contributory  negligence  or  of  instructions 
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dealiig  with  some  other  phase  of  th«  iBBUte  InTolred  did  n«t  Justify 
the  r«fuBal  to  gire  this  Inetruction.  ;jb  heretofore  etated  th«r« 
wae  evidence  tending  to  proTO  tho  defense  embraced  in  thie  inetruc- 
tion  and  the  defendants  were  entitled  to  a  specif io  inetruction  as 
to  the  law  applicaTjle  to  the  faotB  included  therein,  it  then  ^eing 
the  province  of  the  Jury  to  determine  from  all  the  evidence  whether 
such  facts  had  Taeen  sufficiently  established.  It  has  "been  repeatedly 
held  that  It  is  reverpi"ble  error  to  refuse  to  give  a  specific  in- 
struction of  this  nature  applying  the  law  to  facts  which  there  was 
evidence  tending  to  prove*  The  instruction  in  queetlon  bore  upon  the 
crucipl,  question  in  the  case  and  should  have  been  given.   liere  evi- 
dence is  conflicting  as  to  the  material  facts  as  it  was  here,  it  waa 
particularly  Important  that  the  in  struct  ions  should  be  accurate.  (l^yons 
▼•  Ryeraon  fe  Sent  242  111.  409.) 

In  passing  upon  an  instruction  identical  with  that  xmder  con- 
sideration in  Ohieago  Union  Trap.  Jo.  v.  Jaqobsonj^  217  111.  404,  thi 
court  s&id  at  pp.  407 »  408) 

"The  third  instruction  which  the  defendant  requested  the 
court  to  give  and  v/hich  the  court  refused  to  f^lve  to  the  jiury, 
stated  that  if  appellee  strirted  to  cross  the  track  and  saw  the 
car  coming  from  the  eabt  at  a  high  rate  of  speed,  and  knew  that 
he  could  not  cross  the  track  without  being  struck  by  the  oai-  unless 
it  E-hould  be  stopped  or  slackened  in  speed,  and  oeliberately  took 
the  chances  ol  crossing  the  track  in  safety,  he  could  not  recover. 
That  v;as  the  theory  of  the  defendant,  and  there  was  evldenoe  tending 
to  prove  it.  Counsel  for  appellee  reiterate  the  rule  that  negligence 
is  ordinarily  a  question  of  fact  for  the  jury,  and  insist  that  the 
instruction  vtould  have  Invaded  the  progince  of  the  jury  by  telling 
them  that  the  facto  contained  in  it  would  prevent  a  recovery,  negli- 
gence is  a  deduction  or  conclusion  of  fact  froai  the  facts  and  circum- 
stanofis  proved  in  a  cace,  and  is  generally  a  Question  for  the  jury. 
But  that  statement  does  not  mean  that  the  question  is  not  affected 
or  controlled  by  rules  of  lav/«   The  law  prescribes  an4  regulates  the 
ri(]hts  and  duties  of  all  parties  in  relation  to  each  other,  am'  it 
is  proper  for  the  court  to  instruct  the  jury  concsrninc  such  rights 
and  duties.   (iJorth  ahioago  JJlectrlc  Hallway  '^o.  v.  Peuser,  1?0  111. 
67.)  The  instruction  was  isased  on  the  respective  rights  and  duties 
of  the  parties  at  the  place  .vhere  the  accident  occurrad,  and  the 
hypothesis  of  fact  w  a  such  thnt  the  act  would  "be  net'lig^n*  as  a 
matter  of  law.   If  teamsters,  generally,  may  drive  rcroea  street 
ear  tracks  between  street  intersections  knowing  that  a  collisl^. 
will  be  inevitable  unless  a  car  is  stopped,  and  intending  to  t<=Jce 
precedence  over  tho  oar  and  compel  those  in  charge  of  the  car  to 
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stop  Ity   the  rights   of  a  street  oar  oonpony  on  itu   traok  and   of 
the   general   trayellng  publlo  vould  be  luraded  and  practice  11/ 
•  leetroyed.      (North  ChloafcO  lileotrlo  Railway  Co*  ▼.  Peuaer,   aupra.) 
The  law  does  not  permit  one  in  auoK  a  place   to   drire  in  the  pt-tE 
of   a  movint^  oar,   relying  upon  those   in  ohargo   of   the  oar    to   stop 
it  and  protect  Mu  from  injury*" 

Defendants  also  contend  that   the  court  erred  in   refusing  to 

giye  at   their  request  the  following  instruction! 

•♦33 •     li    thfe   jury  "believe  from  the    syidence   that   ae    the 
plaintiff  approached    the   defendants'    traoks,   plaintiff   saw  defend- 
ants'   car  coming  and   loiew  th'it   his  vehicle  \*ould  be   atruok  if  he 
kept   on  across   the  trackj   and  if  you  further  believe  from  the 
evidence   tiai-t   at    the   time   plaintiff   saw  defendants'    cax    approaching» 
plaintiff  had  time  and   opportxmity  to   stop  his  vehicle  a:id  allow  de- 
iQudanta'    oar    to   go  by;    and  if  you  further  believe  from  the   evidence 
that  thereupon,  and  «rhile  defendants*   oar  was  approaching  the  plain- 
tiff, plaintixf  negligently  procscded   to  croaa   the  track  in   front 
of  defendants'   oari   and  if  you  further  believe  from  the  evidence 
that  such  attempt   on   the   part   of   plaintiff   eo   to   croaa   defendants' 
traok  in  front  of   the  car  o&utt4  or  ocntributed   to   the  accident  in 
question,    then  you   iixe   instructed    that   the   ^)laintiff   caj:xnot   recover*" 

The  legal  principles  contained  in  thle  inrtruotion  are  covered  by 
instruotlon  31  and  other  inatruotions  whioh  were  given,   and  if  in- 
struction 31  le   given  to  the  jury  on  a  retrial  of   this  cause  the 

necessity  for  giving  inetruction  33  wil?.  be  obviated. 

Other  points  have  been  urged  and  considered,  but  in   the  view 
■we  take   of   this  cause  we  deem  it  ixnneoesaary  to  diccues  them* 

For   the  reaeone   stated  herein  the  Judgment  of   the  circuit 
court  is  reversed  and  the   cause  remanded  for  a  ner  trial* 

JUDGMT-liTT  P.'nnri^S.-SD  .WP  CAVB  RBIAinFD, 

Friend,  P.  J.,   and  Scanlsn,   J*,   concur* 
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lABAtJH  ATTTOIIOTIV:?  CORPORMIOJI 

..pp.11....        V    i29lI.A.  618^ 

Kit.  juaTiciti  huuiVAM  li^uYmEy  xui^  opimou  ov  hh  ooxmx* 

This  app««l  B—lcB  to  rttTeree  an  order  ot  tfai  Guporior  court 
entcro(^  July  38 1  1936»  tdiiol;  raoated  a  Judgmont  on  motlone  of  tte 
defendante  in  the  nature  of  writs  of  error  oeram  nobis  filod  acre 
than  thirty  days  after  the  entry  of  said   Judgment.     The   Judgment 
order  entered  June  10»  1936»  rjfter  reciting  that  the  opuse  oaae  on 
*'to  be  heard  upon  the  regular  trial  oaleadar  for  trial'  found   thre 
issues  for  plaintiff »   that  "plaintiff  is  the  ov.ner   of  rui  undlride^ 
half  interest"  In  the  property  inTolred   "xrith  title  in  him  in  fee 
simple"  and   that   "defendants  are  guilty  of  vdthholdittg  the  poseeeeioa 
of  aald  property"  and  ordered  that  "a  writ  of  poesession"  isBue  "to 
giro  the  plaintiff  poBsesslcn  of   name." 

The  defendants  filed  separate  motions  in  the  nature  of  writs 
of  error  coram  nobis t  hut  einoe   they  were  identioal  in  lant^ua.Te*  it 
is  neoe3Bary  to   oet  forth  wily  the  amended  motion   to  raoate    the  jud^ 
ment  filed  July  24 »  1936,  "by  the  defendant  ?oromrji  L^tate  Trust  and 
Savings,   wM,ch  clleged   that   "this  suit  was  oommenoed   on  3Jeoei*er  27, 
1929,"  and   that  appropriate  pleas  w»re  filed  vdthin  apt  tin*|   that 
the  cause  was  plaoed   on  the  regular   trial  calendar  I^oember  2,  1930, 
and  reached  upon  oaU  of   bj^vms  July  1,  1931,  at  which  ti«e  it  was 
stricken  from  ouch  calendar!   that   «ther«after,  fro.  tUw  to  time, 


,  snMl^mfViA 


i^F.^g 


I  b  J 


r> 


•,as©XX«Kjq 


1 


Ualnlq  erl}  Js-rls 


« sw.. 


-2- 

sald  oause  by  agreement   of   all  pai^tleu  wau  oontinuadt    the  last 
ordor  having  been  entered   on  Ootober  24,   1934^  when,   while   this 
cause  wao  etill  pending  and  undiBpooed  of,"  it  wao  continued  generalljr 
by  agreement  I   that  on  July  15,   1935,   an  order  »»»  entered  by  the   ixe- 
cutlre  Committee   of   the  superior  court  directing  the  Clerk  of   Daid 
court   "to  reastiign  all  pending  and  undi speed  of  common  law  Jury  cases 
as   of  Saturday,   July  13,   1935,  not  nooioed,   to   thirteen   common  law 
jury  lists,  said  listB   to  be  knovm  by  number  only,  provided,  however, 
that  skll  common  law  jury  and  non-jury  cauaes   that  hare  not  been  noticed 
for   trial  within  two  years  from  the   time   of   their  comiaenoement  or  froM 
the  date    of    the  last   order  entered    therein,   as   of   oaturday,   July  13, 
1935,   should  be  placed  on  a  special  common  la'ff  calendar;"    that  by 
error   the  clerk  of   the   court   "placed   this  cauee   on  said  special  cal- 
endar, notYdthst:indins  the  fact  that  this  was  a  oauca   whioh  had  been 
notioed  for   trial  within  two  years  after   the   time  of  its   commencement 
and  not\7ith:  tandinpj  the  fact  that  lece   than   two  years  had  elapeed  froM 
the  date   of   the  last  order  entered  herein ;**   that  Le  Roy  Crawford*  an 
attorney,   in  the   office   of   the  attorneys  for  defendant  was  delegated 
to  watch  the   call  of    this  oasejt   that  defendant   "relied  upon  the   asBoap- 
tlon  that  the  Clerk  had   complied  with  the   order   of   said  Sxeoutire 
Canmilttee,  and   relied  upon  the  a^s^aBptlon  that   this  cause  v<ould  not 
appear  upon  said   cpccial  law  calendar,  for   the   reason!  a"bOTe  set 
forth,  and   so  made  no  search  for  said   cause   upon  said   special  law 
calender   and  therefore  did  not  watch  for   the   appearunoe   of   said  cause 
upon  the  call  of  said  oalendar;**    that  <*a8  a  retsult   there  of  a   when  said 
cause  was  called  for  trial  from  said   special  conmOB  law  calendar  oa 
Msy  13,  1936,  and  continued   to  June  10,  1936,  neither   this  movent, 
nor  ito   attorneys,  nor  said  Le  Roy  Jrawford  hr.d  any  knov.ledge  of  the 
error  of   the  clerk  in  placing  this  cause  upoB  said  special  law  oalaadar. 
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or  of   the  fact   that  said  oause  wan  called  for    trial  on  May  13 »  IflBC^ 
and   Bet  dovm  for   trial  on  J\me  10»   1936|"   that  as  a  furthor   rocult 
thereof   "neither   this  moyent  nor  its   attornoye  appeared   on  May  13j 
1936,    or   on  Jtme   10 p   193 d   upon  which  latter  date  an  mx  parte  h*arinc 
mifi  had  and  cm  ex  parte  judgment  was  entered   againet    tht  defendants 
to  said  oaucej"   that  neither  this  defendant,  Itc   attorneys  nor  Le  Bmj 
Crawford  had  notioe  of   the  entry  of  tho  Judgment  until  July  le,  1936, 
since  which  time  they  "hare  hoen  diligent  in  Inrestigating  the  faots 
and  circumDtancec   ourroundins  the  appearance   of   this  ociuee   on  caid 
special  cnlendc.r  and  in  preparing  this  motioni"  anc"   thct   thia   defend- 
ant had  and  )ias  a  meritorious  defense  to  plaintiff's  action,   v/hlch 
defense  is  as  follows  s      "Plaintiff*  s  claim  arises  under  a  <iUit-olaiM 
deed  from  Liherty  Trust  and  Savings  Bank,    executed  and   delivered  in 
December p   1929,  after  all  interest  of  said  hank  in  the  presLses  in 
question  had  heen  foreclosed  in  a  suit  filed  in  1927  in  the  Circuit 
Court  of  Cook  County,  foraolosiug  a  firct  mortgage  for  T.venty-f ire 
Thousand  Dollars   (#25,000)   upon  the  promises  in  question,    to  ishlch 
mortgage   the  interest   of   oaid  bank  was  suhject,   suhordinate  and  in- 
ferior*    38d.d  Liberty  xrust  and  oavin£;s  Bank  was   a  party  defandant 
served  with  summons,  and  filed  its  appearance  and  answer    wherein*     In 
Bald  foreclosure  suit   there  was  a  decree   of   sale  entered  in  July» 
1927,  from  which  there  was  a  redemption  hy  a  decree  creditor,   who  r&» 
oeiTed  title   throui:;h  the  sheriff's  sale  upon  his   decree.     In  fact   and 
in  law,  plaintiff  has  no  right,   title   or  interest  in  the  premises  in- 
volved,  or  any  part   thereof." 

Plaintiff  filed  a  written  motion  to   strike   defendants'   motions 
to  vacate,   setting  forth  that   the  alleged   error   of  fact  appeared   on  the 
face  of   the  record  and  that  the  preaumpi^ion  of  law  is   that   the  court 
-was  apprised  of  everything  shown  l»y  the  record  at   -he    time  of  the 
rendition  of   the  Jud^nt  eou.Ht   to  ^e  vacated,"   .hat   the  alleged  e^or 
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of  fact  Is  not  on«  v;hloh  v^ould  hare  precluded   the  oourt  from  entering 
the  Judgment!   that  the  notion  to  raoate  felled   to  ehov  that   the   oourt 
was  ignorant  of  any  faot   that  Drould  have  precluded  the  renHtlon  of 
the  Jud^ent;   thnt  defendcJite*  rcotionn  oeek  to  oontradlot  the   record 
with  reference    to   the  flndin^^o   of   the  Judgmen*.   order  and  failed   to 
show  that   the  defendants  vrere  free  fro«i  neclieence   and  had  a  nerlto- 
riouB  defense;  and  that  the   default  of   the  defendunte  vas  due   t« 
their  ovm  nogllgsnoe  in  not  watohinij  their  oase   or   the  call  of  eaaio 
in  the  Chicago  Dally  Lav.- Bull 3 tin •       Upon  hearing*  plaintiff's  motion 
to  strike   dafondanta*   motions   to  Tacate  vas  denied   and    the  court 
vacated  the  judgmont  &b  heretofore   ctated. 

The  question  presented  for   our   determination  is  whether  defend* 
ants'   motions   to  vacate   and  the   affidavita  in  support  thereof  filed 
moro   than  thirty  days   after  the  entry  of   the  judgment  were  eufiicient 
to  meat  the  req.uirements  of   the  motion  provided  for  hy  seotion  72  of 
the  Civil  Praotioe  act# 

The  error   of  fact  v/hich  is  oubjeot  to  correction  by  tho  motion 
provided  for  in  aaid  sec.  72  of  the  Jivil  Practice  act  must  relate   to 
a  fact  which  vr<is  uiiknowa  to  the  court  and  which  if  knowa  would  have 
precluded    the  rendition  of  Judgment.       (Cramer  v«  Commercial  Men's 
.vsaociationt  260  Ill#   516;     Mar&Ma  v.   Thompson  Hospital»   309  111, 
147.) 

Plaintiff  brought   this  action  of  ejectment  ajalnst  defendants 
in  reoemhert  1929,  and   the  oause  wis  placed  upon  the  regular  trial 
calendar  in  .Uoccjmher,  1930.       hen  it  was  reached   for  trial  in  July, 
1931,  it  was  stricken  from  such  trial  calendar  and  thereafter  con- 
tinued from  time   to  time  until  on  Ootohor  24,  1934,  "by  agreement  of 
the  parties  it  vrib  continued  generally,     i^his  case  iwas  not  within  the 
purview  of    the  order   of   the  :3xecutive  Committee   of   the  Juperior  court 
of  J\ily  15,  1935,   directing  the  clerk  of    that  oourt   to  prepare  a 
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npcolal  lew  oalendc^r   of  ull  oaeoc    that  had  aot  "been  notlood  for 
trial  within  two  yer.rB  of   their  conanencemfcnw  or  v.ithin  tv/o  yerjp* 
from  the   date   of   the  laat  order  entered   therein.     It  had  ^e^n  no  Meed 
for    trial  within   two  yeare   of  ite  ooEEaencement  and  lear-    thctn  a  y&cT 
had  clapi2ed  from  the  dcte   of    the  last  order  entered  in   the  oauca 
October  SAf   19o4t  until   the  speoial  oalondax   Mas  made  up*     It  la  tn* 
disputed   that  it  v/ai.   tlirouc^  the  laiGpriQion  of   the  alerk   that   vhla 
case  T/Q.&  placed  upon  said   specieJ.  l&wj  calendar »  frcm  whioh  it  was 
thereafter  ca.lled  for    trial,   vrith  the   reault   that  the  eot  parte  Judg^ 
ment  v>a&  entered*     It  hae  repeatedly  oeen  held   that  a  default   on  tht 
part   of   thci  clerk  suoh  &a  occurred  here  furziiahes  one  of    whe  recog- 
nized grounds  lor  relief  hy  a  motion  in   the  nature   of  t-   ..rlt  of  error 
ooram  nohiB  where  the  default  leado   to  action  "by   the  court,  vrtiich  it 
would  now  have    taken  had  the  dofaiilt  not;  occurred*     (Butterick  Pub- 
lishing Jo*  T.   Goldfarh»   242  111.  .^p-^.  228.)     "The   tendency  of  our 
law  is   to  allo-ft*  a  motion  under  section  89    (Cahill's  r>t.,  ch.  110,  par* 
89     [identical  with  oeo*  72  of   the  Civil  Practice  act]),  \.henever  it 
is   oovious   that  the   action  of   the  court  -w&l  haaed  on   -he  fault  <»ith«r 
of  omission  or  oommiB&ion  of   the  clerk  of   the  court."     .JButteriok 
PubliBhinK  30.  v*   Croldf arb »  aupra*) 

It  is  urgod  that  since  tho  judgment  order  recites  that   "«te 
cause  oome  on  to  he  heard  on  the  regular  trial  calendar  for   trial* 
defendants  hy  their  motion  to  vacate  sought   to  iapoaoh  this  portion 
of   the  4ud^ent.     Tho  rule  unque^iionahly  is   '-hat  the  eroo  r  of  fact 
raliad  upon  to  vacate  a  Judgment  upon  motion  made  after   thirty  days 
from  the  date   of  its  rendition  must  not  he  one  appearing  on  the  fao« 
of   the  record  or  one  contradicting  the  finding  of   ihe  court*     Tho 
defendants  did  not  question  the  fc=t  that  tha  case  wa.  called  fro. 
nhe  re.^ar  trial  calendar  for   trial-   or  urge    that  as  a  ground  far 
vacating  the  Judgment,     They  ocncede   th.^    it  ^.  called  for   trial 
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frpm  a  "regular  trial  calendar »"  "but  Inelst  that  the  defnu?.t  of 

the  olerk  in  improperly  plaolng;  it  upon  nuch  special  oulendx'.r  vas 

not  an  error  of  fact  appearing  on  tbe  face  •£  the  record   or  one   that 

contradicted  any  finding  of  th«  court.     V/e  are  of  the  opinion   '.hr.t 

the  placing  of   this  oauee  on  the  special  law  OFlendar  \tj  the  clerk 

waB  suoh  an. error  of  faot,  whioh»  if  kno-sn  to  the  court  st    the   tijne 
juagment 

the  ex  part^was  entered >  would  hare  rrnmHiMdgi  itt«   ran^Jition  and 
istpelled  the  court   to  strike   the  oaune  fron  cuoh  calendar. 

Were  the  defendante  ,?:ullty  of  nogllgonoe  in  fulling  to  acoer- 
tain  that  the  caae  viae   on  the  speclp.l  Icy;  cc.lcadcr  and  should   they  for 
that  reason  he  deprired  of   their  right   to  have  the  judgoent  raoatcd? 
The  order  of  the  Superior  court  directing  the  preparation  of   the  special 
lav;  calendar  emhraoed  Just  two  olassec  of  casos  and  we   think  that   the 
defendants  and   their  attorneyB  v^^ere  Justified  in  aasiming  that   tho  clerk 
had  performed  hie  duty  and  had  placed   on  said  calendar  only  cases  of 
the  type  specified  in  that  order.      Thero  wae  no  obligation  on  their 
part   to  examine  the  special  ciilendar  fox  their  case  nor  to  watch  tho 
oall  of   that  calendar  in  the  Doily  Law  Bulletin  for   samo.     In  gcToridgo 
"^  •  Hevitt,  8  111.  ;.pp,  467»  \;here   the  facte  irere   staaewhat  Bindlar,    tho 
court  said   at  p.  474 i 

"In  this  oaee,  vAien  the  ccinipli,inants»  attorney  aaoertained 
that  no   trial  caleiadar  had  i^een  prepared  for   the  J  nurry  term  en 
vvhioh  this   oaoe  appeared,  hut   that  the  court  instead   of  harlag  such 
calendar  prepared  was  engaged   to  a  late  period   in  the   tern  in    tr-.-inf 
another  claes  of  causes,   he  had   a  right   to  assuae   that   this  suit.* was 
not  in  a  situation  in  jfhich  it  was  liahle    lo  be  or  lied  for   tritl  beforo 
another  tcjrm.     Under   theee  ciroumetances  ho  w^e  not  calleu  upon  to 
watch  -^ha  call  of   the   calendpr,   and  is  not  ohar^eable  \7ith  negligence 
for  fai.ling  so  to  do." 

There  ie  no  merit  in  plaintiff  b  contention   chat  defendants* 

inotion&  to  vacate  did  not  show  a  meritorious  dsfenae.     v^ooh  a  defense 

waB   nuffiolently  shomi.     The   defendants  alleged   that  plaintiff's  claim 

was  brned  upon  a  quitclaim  deed  executed  by  &  jran«ox  after   chat 

grantor's  Interest  hh.d  been  foreclosed  in  a  iuit    to  foreclose  a  vortgago 


etmf  i^jl  loaqe  riairs  msqu  ^i  Tnio^alo;  xJ^rsqoiqiai  ni:  aCxeio  Mti^ 

Xisiosqu  aciJ   lo  rroiJi3'Xjaq£*'xr  od;J  s^ii»f09:c±&  optica  xc1t€JC[»5  ©rfv    lo  ^abTO  aril 
j:o  secsso  >t^£iaD  tEaJb^fiS^ffO  l>t««  jib  boo>sX$  Jb^acl  Al!«  i|;lfrf>  alH.basrxol^s^q  bad 


"«ad  <»«  fa  s^lXJr'i  'xol 


on  tho   premlfies  Inv^olr^d  and    chat  plaintiiT  can  prcYail  only  u^on 
the   strength  of  hie  oA/n   title.     (>.llott  t«    Mximln^ton  Powr  OoBpanyj)^ 
283  111.    541.) 

Tlio  mlE'ttJco   of   the  cl'^rk  ./ui.   uolely  respoaabl'blc  for   the  ontr/ 
of  the  ex  parte  Jud^jnent  ■v7hioh  tli3   court  he  low  T&o&tedf  und  itfi   action 
in  80  doing*    to  on&'ble   the   defendants   to  interpose  their  c'&fouso  upcoi 
tho   trial   of   the  lscues,is  in  oocord   ..ith  eeta^liuhcd  principleu   of 
lev.     other  point.:  r\re  uiged  huu  in   tlie  vittw  v.e   take  of    thia  appeal 
we  deem  it  unnooessary  to  di^ouaiB   them. 

The  order  of    bhi3  Cuperior  court  tiMcL  doni&d  plaintiff's  motion 
to  r,triio  defendantB'   Botione  in   »)ie  nature   of   ;.vit8  of  error  corup 
p,o"bi,s  to  vacate   the  judgment  and  \.hicli  vucateu  euch  Jud^eat  is  afriri»od« 

?riend>  P.  J.|  and  3oanlan»  J**  concur. 
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Appellant,  1#  \,_4^ 

•  RICH/VRDSOBr,  as  reoeiTe?»5rs— ^        j        COTJRT, 
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GUY  A#  RICH/VRDSOBr,   as  reoeiTeP^^s--^  )        COTJRT,  COOK  GOUHTT. 

Appeixaes.  |291I.A.    6l8 

UR.   JUBllCE  SULUVAH  IKIIV^RSD  THS  OPIJflOM  OF   THS  COUHT* 

This  appeal  seeks  to  rererae  a  judgment  entered  pursuant 
to  a  rerdlot  directed  for  defendants  at  the  olose  of  plaintiff ^s 
ease  in  an  action  brought  for  damages  resulting  from  perBcnal 
injuries  alleged   to  have  Tseen  suotained  by  plaintiff  in  a  oollision 
between  his  automobile  and  defendants*   otreet  oar. 

In  sustaining  defendants*  motion  that   the  Jxiry  be  inBtruoted 
to  find  them  not  guilty »  the  trial  court  saidt     "I  am  ruling  here 
you  hare  not  prored  a  case.     That  is   to  say»  I   don*t   think  you  haye 
prored  any  negligence   on  the  part   of   the  street  oar  company  ♦♦♦  i 
am  ruling  you  hare  not  made  any  case  a^^^ainst   the  defendants."     In 
response   to  a  queetion  by  plaintiff's  counsel,   the   trial  Judge  deo 
stated  that  he  was  not  ruling  "on  the  subject  of  contributory 

negligence  .** 

Plaintiff  contends  that   there  iras  ample   eridence  of  negli- 
gence  on  the  part  of   the  defendants  and  that  the  court  erred  in 
directing  a  rerdict.     The  defendants  insist  that  there  was  no  eri- 
dence fairly  and  reasonably  tending  to  prore   that  they  were  guilty 
of  negligence  which  proximately  caused  the  injuries  of  which  plain- 
tiff complains  and   that  the   court  did  not  err  in  directing  a  yerdiot 
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for  thtm*   Thus  the  only  quectlon  proeented  "by  the  parties  for 
our  determination  in   whether  the  erldenoe  with  all  of  lie  reason- 
able  inferenoes  ajid  considered  In  Its  most  farorahle  11  {^t  to 
plaintiff  made  out  a  oaee  for  him  which  b)  ould  havs  been  DUbmitted 
to  the  Jury. 

Plaintiff »  the  only  oocurrenoe  idtneos  presentedt  testified 
that  on  the  night  of  October  27>  1932 »  he  was  driring  hl£i  aui^omobile 
at  a  speed  of  about  fifteen  miles  an  hour  in  a  westerly  direction  la 
the  wsBtbound  street  oar  track  on  14th  street!  that  he  oaae  up  t,o  a 
slow  moving  horse  and  wagon  about  a  half  block  east  of  Ashland  ayeauei 
that  to  pass  same  he  turned  his  automobile  into  the  eastbound  street 
oar  track  because  there  were  holes  in  the  pareaent  of  the  street 
between  the  westbound  street  oar  track  and  tlie  nor\;h  curb  and  it 
was  "bumpy"?   that  before  turning  from  behind  the  wagon  to  drire 
west  in  the  eaatbound  track  he  saw  the  light  of  an  approaching 
eastbound  street  car*  whioh  was  at  that  time  about  600  feet  or  a 
block  to  the  west;   that  he  inoreased  his  speed  to  sixteen  miles 
an  hour  to  pass  the  horse  and  wagon)  that  he  continued  to  drire  at 
that  speed  until  he  had  passed  the  horse  and  wagon  and  reached  a 
point  at  or  near  the  west  line  of  Ashland  avenue,  when  he  turned 
his  automobile  in  a  northwesterly  direction  to  go  back  on  the 
westbound  traoki  that  thefrcmt  wheels  of  his  automobile  turned 
from  the  rails  of  the  eastbound  track  "prcmptly" »  buu  that  the 
rear  wheels  stayed  in  said  track,  sliding  or  skidding  along  on 
same  about  fifteen  feet  to  the  west;  that  when  the  rear  wheels  of 
his  automobile  left  the  eastbound  track,  the  front  of  the  street 
car  was  about  fifteen  feet  to  the  west;  that  he  was  still  steering 
in  a  northwesterly  direction  but  the  "hind  wheels  came  orer  so  fast 
it  jUBt  jerked  the  front  wheels  right  around;"  that  after  his 


vb»i«*a  5mK>uif«.io  oris  oi^rai  aliCftJWOJ^xarfj  aM  baexii^    mi  mt&ni  eajsq  ot  *«jtW 
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automoMle   eweryedf    the   left  front  f«nder  and  whtel  of   si 
"cane  in  oontaot  with  th»   8tr«et  oar  at  the  comer  postf  Jiast 
Idaok  of   the  front  platfomi*'    that  hie  automobile  oaae   to  a  stop 
about   thirty  feet  west  of  Aehland  ayenuo)   that  it   8tox>ped  right 
where   the  oolliBlon  ooourredi  and   that   whai   hio  autoaoobile   "oaae 
to  a  stand  ntill"  it  was  against   the    :itreet  oar  and   remaintd 
that  way* 

For  a  clearer  understanding  of   the  eTidenoe  before   tlM 
trial  court  as   to  how  far  distant   the  street  oar  was  from  plain- 
tiff's automobile  at   the  various   stages   of   their   approach  to   each 
other  and   the  speed  at  which  the   etreet  oar  was   trarelling  hetween 
the   time  plaintiff   turned  into  the  eastbound   track  and   the   tlae 
his  rear  -wheels  left   said  track*  we  deem  it  necessary  to  set  forth 
eame  fully*     Ao   to   these  matters*  plaintiff   testified    that  when  he 
turned  his  automobile   to  ro  back   to  the  westbound  track*  he  was 
"Just  opposite  of    vshland  arenue"  and   the  street   oar  was   "about 
300  feet  away{"   that  "the   street  oar  was  coming  up  fast;"   that   "I 
tried  to  get  out*  when  I  did  get  out  of   the  track*   the  street  oar 
was  right  on  top  of  ne";   that   "when  I  got  the  rear  wheela  out  all 
right*  steering*  while  the  street  oar  oame  up  on  top  of  me*  ran 
into  the   side   of   the  street  oar;"    that  he   did  not   "see   the   street 
car  make  any  change  in  its  speed"   and  could  not  say  \diether  it 
•♦did  make  a  change;"   that  ifchen  his  automobile  wae  at  the  west  side 
•f  ABhland  avenue   the  street  oar  was  300  feet  or  one-half  block 
away  to   the  west;   that   the  inside  lights   and   the  headli^t  of   the 
street  oar  were  "burning"  and  he  not  ooly  saw  it  camlac  "bu-  ^^  also 
heard  it  oomini^;   that  the   street  car  kept   on  ociaing  but   that  he  did 
not  know  at  what  speed  it  was  cominG;    that  It  t»s   "pretty  hard"    to 
Judge   the   speed   of   the   street  car  ae  it  was  coming  toward  him;   that 
when  he   started   to  drive   around    the  horse  sad  wagon,   the  f  rent  end 
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of  tha   street  oar  wo  about  300  foot  awtjy  or   "©.bout  In  the  adddls 
of   tho  block;"   that  ae  he   drove  up  uven  with  the  horae  and  ib.  -on 
the  street  oar  wau   about  15C  or  200  foot  to  the  west;    that  when 
he   started   to  drive  back  into  the  westbousj    trackt   the   e; treat  oar 
was   "ooiainG  up  oloea   on  mo   then  **^  I   v^onld   uay  about  fifty  feet 
anay;"  and   that  he  was  nevar  able    to  euulmate   the  speed   of   the 
street  oar  at  any  pcrtioular    time. 

We  have  carafully  examined  plaintiff's  entire   testlaiony  co 
asoertain  if   there  was  any  evidence   tending  to  show  that  the  aotor- 
man  of   the   street  car  did   anything  whioh  he  should  not  hare  done   or 
that  he  failed   to  do  anything  which  he   should  have   done  in  the  exer- 
cise  of   ordinary  care  after   the  posBibility  of  dan^jer   to  tim  plain- 
tiff becajoe   or  should   have  becoiae  apparent  to  hin.     There  is  no 
evidence  in  the  record   tending  to  chow  negligence   on  the  part  ef 
defendants*   motorman* 

)<e  concur  with  the   statement  in  plaintiff's  brief   that   "if 
the  ^leele   of   the  automobile  had  not  skidded  upon   the  street  oar 
track  and   delayed  it   from  leavin^^  the  eastbound  redlat    the  plain- 
tiff's automobile  v^ould  have  cleared   the   eastbound   street  oar   tracks 
in  ample   time    to  have  permitted   the  street   oar   to  proceed   in  an 
easterly  direction  without  even  slackening  speed."      Therefore  we 
may  pass   on  to   the  point  ^ere  plaintiff,   after  having  passed   the 
horse  auid  wagon,   turned  from  the  eastbound   track  to  go  back   -c   the 
watttbound   track  and  the  rear  ^riieels   of  his  automobile  oommenoed   to 
slide   or  skid  upon  the  eastbound   track.     It  muet  be  and  is  conceded 
that  up  to  that  point  plaintiff  wae  in  neither  real  nor  apparent 
danger.     At   one  point  in  his   testimony  plaintiff  stated   that  when 
he    turned  from  the  eastbound  track   the  street   oar  ms  about  500  feet 
away,    "caaing  up  fast,"  and  then  again  he   testified   that  when  he 
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J:&sl  •^^1*1:  ;^«o<fs  ^gaa  bSifvm  I  ***  ne>iiiJ   aei  fie    aecXo  <iix  2«i«ao©"  M» 

fffi^   "io  fefta<2a  ©rij   »;i««x5u&  ©^   ©Icfis  -strarj  a«r  e£  i^$  ban  "ixtma 

■      -:.  •■     -;•■■'   -'-r    ''[■•:■  An   9r:  rioi^fw  BniriJ^-       '   ""     -     '•^•:*       ■'•'.'    r-   tS«B 

-axslq  art;?  oJ   Ta-jaafc  'io  ^i-tXlefxHaoq  ©ifi   is*  Its  exso  ^'^snibto  lo  ealp 
on  ax   9*t®rIT      .»tJ:ri  oj   :^  tBDTtsciqjs  •stoostf  i^v.sri   bluviita  t©   «easoetf  Hi* 

1x"   v.srfv-    leiicf  D' 1*1  .con;  iafxno^G^Q  odi  divsr  t^^aco  oW 

rcjso  iJewie  ed*   «K)Qitf  ft©5)!>iif8  ^oc.  bs&d  bLMomiue  »ff;t  lo   aXsextar  aifJ 

mf<S>rf;^Qao  0ri;f  x^alrat)!  fixc^-rt  ^i  bSYaXj>6  bas  ^ttari 

q-jIo  ^m;od";JG.^36  «ia   b©TjasXo  srsri  l»Xw«)w  ol ic'earo ;^us  a '1115 

m;  ni  &o»oo-rq[  f;^-    -j^^o   d'se'rja  edi  hG:iihrt(m  fcTSff  o5   enlit   elqatt  ai. 

•if*   be3Qj3-  s«iv«^  te.^Tu:   ,mj«ij8Xq  ^r&u  ,    :.     „,.^,.    -jaa 

«rf*  ai  iJloAcf  03  o*  :3tojti*   ?)m;ocf*3jos  sd.  ^    ,    ;5vr  bna  oatod 

ccsrfw  ^fsfi.     V. ..    ,:  ,    :,.j.jxixi;.Li  -.noiEiJti^j   eM  ui  inioq  eno  .  .ognjab 

-'-c/.  ftKft   a^^y  x^^o  ^Qo^ia  ©rfv*  stoat*  hutrocfJefi*  «f(i  aottl  Aonax/*   «£ 


e  tar  tod   to  drira   nroroid   the  horeo  md  WBgOD  into  ^he  eaHtbouBd 
track*   tli«   etr«et   oar  wais  about  300  feet  aimyt   that  «h«n  he   dror* 
up  9Yen.  vlth  the  horec  and  vTagon  the  street  oar  wee  tibout,  160  or 
SCO  feet  tx^m.yt   tliat  ¥,-11611  he   turned   out  of   the  eacthound  track  the 
street  oar  wao  about  fifty  feet  away  and   that  whun  the  roar  wheels 
of  hie  automoijile  left   the   eastbouati   traok,  aftev  sliding  along 
eame  for  fifteen  foet»   tha   street  oar  whs  about  fifteen   feet 
away  to   the  Ti€Bt» 

Aftar  plaintiff's  autamo*')ll6  ooiairienoed   to  oldd  and  oontinuoA 
to  Bkld  up  to  the  tlioe  ito  rear  wheels  left  the  eastbouad  trKckt  wits 
defendsjnts'   motonaan  oljargoabla  vrith  any  duty  which  he  lie  not  ob- 
serre  and  porform?     It  is   true   that  plaintiff  ima  lawfully  upon  the 
ea8t"boun<i   tr- ok  wit:a  hia  automobile  and   tliat   the  duty  of   the  bo  tor- 
man  undor   the  law  required  him  to  keep  a  vigilant  lookout   to  aroid 
persons  lawfully  in  the  otreet.     (hranting  that   TJhe  eridence  showed 
that  vdthout  fault   on  his  part  plaintiff  was   suddenly  placed  In  a 
position  of  peril  beoause   of  the  unlocked  for  circuic&tance   of   the 
skidding  of  his  automobile   and   that   the  oirovnstanoes  iBdTid<inee 
were  suoh  as  to  prore   or  tend  to  prore  that  the  no  toman  had  an 
opportunity  to  beoome  concoioue  of  his  duty  to  avoid  in.lury  to 
plaintiff  by  stopping  or  slackening  the  speed  of   the   street  oar  and 
a  reasonable  opportiaiity  to  perform  such  duty»  wherein  can  It  be 
sadd  that   there  was  any  eridenoo   that  be  failed  to  perform  his  duty? 
The   street  oar  did  not  strike   the  automobile  or  my  part  of  it  ^dle 
it  was   on  the  eastbound    track  andi    regardless  of  its  speed   at   the 
tiae   the  automobile  began  to  skid  and   during  the   oourse   of  its  skidding, 
it  was  6 till  fifteen  feet  away  when  the  rear  wheels   of  the  autcmobilo 
cleared  said  e-.otbouad    track.     That   the  motoraan  had  broujht  the   street 
car  to  a  standstill  or  practically  to  a  standstill  at  a  point  w«ot  of 
whore   the  roar  wheels   of    the   automobile  left  the  eastbound  street  c« 


'or.':;::«3   aru-   ^a  ;>i3fi?  ftaa'a/;!   9rf  flod!?-  -fBifJ   4T!;£Wi3  ^T^et  OOil 

,-^^^„   _,,„.  '-1WS  i097  x^'^-i'^   .'ifo-Tr?   ajgw  Tjbc  *©«1*« 

j}flol     ^»;.     ■'■"  •T-'IrG   i^t^ti   bmro''-*^;-   =;^'  ..^  ^Joaiodirjs  aid  lo 

I>«wjii£j-|BKJ&  fi>Qe  Siifi  0-^   booRftfJiflco  clicraac;?!!^  s'lii-niijii?  s»^l/ 

')mo<fi'3afi  arJv   3"^»1  alowfir  5:fl»ir  a*!  tmkt  ©ft*  o#-  (jir  bi:4d  ot 

?>5f*orff-;  oonoblTa  »iCJ   c- sff^  '^axJ^riijig)     .>;o8^j  «.t  vTTti'ivsil  atsaatifq 


eXlcflr  :  t^  X*  "*«  •XXrfomo;r«r  9iU   ©afiiiu  ion  bib  tub©  iB9iia  eriT 

'^'- '    •      .''C.?>:.   .  ;!  j      r    ,.';9Xa7.:,-^GT    ,  bn»s  ^o/?^;}^  bmiodSnab  9di  uo    - 
tanibbi:  n  ©a^twoc  orW  gnlaob  b««  bi^tfa  o,l  Ois^mt  •Ittfetaoius  •di  9m±i 
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trftok 
_/i8  showi  "by  the  feot  that  nfter   the  autoinobile   .?hi.ch  wiat  being 

driren  from  eaid  eactttound    track  in  a  norttanreatexly  dlreotlon* 

Buerred  to  the  south  or  west  or  eouthweety   ctrikin<T  the  street  oax- 

at   the  T^ar   of  its  front  yeeti'biAlet   it   "oaae    to  a  standstill^ 

against  the  ntroot  otir  and   "remadned   thr.t  nay."     If  in  the  firnt 

plaoe  the  autOBBOblle  hnd  not  oklddsd  a: id  in  tht:   seoond  place  it  had 

not  fnmryed  and  changed  its  ooiirae  after  its  rear  wheels  had  left 

the  eaBtboiind   trook  there  frould  have  hern  no  c oil! n ion.   The  pareaent 

WTiD  dry  and  there  ubb  no  evidence  thi.t  the  skidding  of  plaintiff «b 

autcaaohlle  viub  caused  "by  the  oondilion  of  sane  nor  wis   t}iero  way 

evidonoe  as    to  \-/hat   the   condition  of   the  parement   uub   at   '.he  pui- 

tioular  plftoe  where    the   ekiddlng  oocurxad   or  at   tr  v^iat  cxiased.  lh« 

E5kidd.liis.       In  plaintiff's  brief  we  find   tine  8ta;.ement   that   *for 

coBie  reason  or  other   the  tires  on  hi&  rear  wheels  Bkidded*"     The 

street  car  did  not  run  into  nor  strike  against  plaintiff* s  automobile 

becp-use   of  its  speed  or  because  of   any  other  alleged  negligenoe  while 

the  autosiobile  was   on  or  leaving  the  eaetbotmd   trask,  and  ix.  seene 

oldar  that  tlie   akldding  and  ewerring  of   the  automo'oile  was   the  sole 

proxLxaate  cause  of   the  oollision»   the   street  ear*  which  bad   stepped 

or  praotioally  stopped,  laerQly  by  its  presence  in   the  path  of   the 

eutojaoblle  furniehing  the  oooaaion  for  such  proximate   cause   to  j^ot. 

"The  cause   of  an  injury  is   that  which  actually  produces  it,  while 

the  ooc&sion  in   that  wiiioh  pro  rides  an  opportunity  for   the  causal 

ajjencies   to  act."      (Phillabaxai  t.  Lake   ^rie  &  western  Railroad  Jo_»» 

315  111.  131,  126.)     -firen   tiiough  the   street  car  was  atoring  at  the 

time  of   tlie  oollicion,    wiiere  was  no  reason  for   the  aotcnaan  to 

apprehend  danger  if  he  slowly  passed  the  automobile  after  it  had 

left   the  eastbotaad   track,  and   the  motonn«i  in  the  oexercise  of 

ordinary  oare  vs£  not  required    to  anticipate   that  plaintiff's 

automobile,   naving  cleared   the  eastbound  track,  ^-ould  suddenly 

▼•er  and  ohange  its  course  and  run  into  the  street  car. 


dl&I  bad  aXearfw  n-aei  ^etffox)  o*Jt  i)ega,<5fio  bns  &»Tr«rra  ;foa 

^a^zi'svi^tl  arCT   •  ac i£i illo o  of:  xuaatf  »TJ3fi  blsKyti  oz&tii  :lt>A'ti  beUiOdSaao  wii 

a ^ Y: :- ■  n' f:.!^  to  ;:>,fi-t'5ftl:?f'^   9£!+    i?.'^*  uoa.obx.V9  on  ajM?   s:E«rIv    bfw  -^tS  aflW 


»T.i.(iOii^''-u^  o^"i.'i.i^al^X.i-j,  «uxiia^jjx^  &3Ci'xJ  u  v«£t  94al  msTi  ion  i^lb  'uso  i^^xi^ 

t- OTXJUBK    t  _     -  _     .   /    fljir.  CV-lIX:  ...  '  .-iC..;.^! 

^CXri-  .;.,,;.  oXx.0..    ,..v0.j'i.J  *»ittioJi;«iito  atfj   beuscXo  sisJtv^^  , ©Xidoarotfus 
.xat)  i  OG' .  ,    -::  baa  fta-ix/oo  nJi  •axisxf©  boa  for 


xd  have  o<^rufuIly   nxcjulnod  00.6  oooRldered    tin   uttthorltl»a 
relldd  upon  lay  plaintiff  1  but  In  none   of    tham  are    tlib  facts  ooa- 
paralila   to   ihs  f^^ote   in   the   eotjo  at  bar*     Tha  dutcmoblle  or  nagw 
in  e^iAOh  of   t;ho   suces   citsd   w^lok  wac   on   or  in   cloee  proxlvlty  to 
tho  Btreet  car    track  v/ae  actually  struok  tty    tho   street  oar  t^iII^ 
BO  situated  anci   it,   -.vould   thaveforo   Bcrve  no  ueeful   :r5urpore    to  dia- 
oue»  uuoh  Oiiii&ij, 

Inaiiiaucli  &s  x^^S'izi^l^^  fullod   to  producu  ttny  evldonoe  fairlj 
and  rea&Qna\>ly   teadiju,^  to  prove   th';t   the  aotoriBan  of    the  Btreet  car 
mus  negligent,   it  iitas    the   duty   of    the    trial  court   to   direct    ^he 
rerdiot. 

Tha  Judgcient   of   the  Guparlor  court  is   therefore  affiraed. 

Vrlond,  p.  J.,  Guid  Soanlan,  J.,  cooour* 


.Mii   (tfXB  &^--  Jc^Iq  xfi  aoqu  bdll»t 

-i9>ytw  b       *^a  mSi  to  iJoj^e  ai 


•  ii)«>»  ,      .      ^  booi'tY 
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00TA.V1A  B  JHTOI, 

Appellee, 
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iVpp«llant* 


A.^MiL  /ROM  Slr»Z«R  MViT» 
COOK  OOttTT* 
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Miu  jE>iic;;  Bumv/or  uuxiraiiSD  xKa  o?unc»  or  wi  cotot. 


This  Is  aa  &pp«al  froia  a  Judgnent  for  i^V50  eaterod  Joa* 
2S»  1935»  la  fuYor  of  plilntirf »  Ootaria  B«nt.oa»  a»d  a^Evlnct 
defozidaatf  Claraxuso  Marr*  and  frcu  the  ord«r  ontared  July  12, 
1953 »   denying  i<orondaat*8  mcticm  Tor  a  m&m  trial, 

:t^laintifr*a  eonploiat  chursad  defaadaat  with  aa  asaa«lt 
and  Wtter/  a^gAiast  Isar  a&  :  unfits t  S0»  1933.     iMfendASt'e  aasvax 
donj.ad  thm  mn^xvutn^u  of   who  aom^daint  axicl  ha  filad  an  aaMndaeat 
to  Me  (taawar  allogliMk  sail "def oxico  •     Ha  &lao  filad  a  ccnmtarolaim 
ohargiae  that  plaintiff  auuaultod  Ida  Iha  aaaa  day*    Hao  eiylalnt 
maa  filod  Maroh  lc«  1954 »  aad  t,h$  c&u£iO  vac  ros-obad  for  trial  oi 
tha  Boxaiag  of  Juna  S0«  1956 »  idaaa  a  Jury  -n^ji  iapnaalad  aad  Broom 
aad  tha   trial  prooesded  sitttoat  o^Joetica  or  raquast  for  con  tin- 
vaaoa  by  the  dafaadsat*    i^iox  plaiatilf  hsc  raoiad  har  oars  on 
that  day  the  court  aekeo  8  0un8«l  for  defsndaatt     "Are  you  roady 
to  prooaad  vrith  yoai   dttfczii^o?**     Counsel  respoadedt     "Tour  hator 
I  will  ^0  aa  fax  aa  X  «aa»  I   tried    to  jsat  tho  doetor  who  btwonded 
Xx*  Maxr  and  ha  la  a  roiy  aatorial  vdtaaBO.*     )Zhm  dafaaiaat  th«i 
taatiflod  and  sit  tha  ooaoluaioic  of  his  to?tiaoay   M»  ocart  edJoarnaA 
and  the   trial  wont  orer  xmtil  tha  aaxt  day.     UX)on  tha  openln::  of 
eoart  tha  followiac  aorniai   dof«ndaat»a  coiasel  prasontad  a  aotioa 


Gid  .ii..ies; 
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aJisXaieintr 
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ill  QnUt  ttii     •»u&«'Jidi^-lXs.i  '^i;3eliji  titivuto  aiif  o^ 

Ist.cttfoO     "Vo.;.  .-^   fv'i^r  ^J5 scorer  0^ 
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t9f  a  oontlnucno«  «f  tli*  «»«»•  VM»«i«  «f   th«  abssiM*  of  a  id  i 
viMss  UatlMOiDf  it  WB.B  olalMBd  WM  aaUrlAl.     lids  ■•Umi  i»s  4«ill«A 
•od  tlM  trial  pro— 4mA  to  ItK  o«Bolttoiai  Jhm  ai*  IfSSt  tiM  tot- 
4iot  of  tho  jury  l»ela(^  rotwraod  aai  jttdijnoBt  eaterod  thoyooM  Amo 
28*  If3&*       lioroaftovt  July  2$  193B»  4ofo«4«at  fUotf  a  vrlttoa 
motion  for  a  now  trial*  whloh  ivaft  sot  for  hoaria^  JtCLy  15»  193S» 
tmd  doalod  on  that  day*     Zt  1b  oitttoaAod  that  tho  trial  oo«rt  orro4 
la  not  allowlBis  dofoodcuatto  aatlMi  for  a  obort  oaatiaoHMo  >ooaiMo 
of  tho  abooaoe  of  a  aatorlal  idtaosa.     la  our  opinion  itotro  lo  as 
wirlt  la  tlilQ  contontlooi  toid  It  mo  not  orror  to  doi^  a  o«iti 
aftor  tb«  plalatlrf  *c>  orldoaM  la*  ^of  ioro  tte  jury.     (KoUh  t. 
KttBolMia  43  111*  xpy?*  16I«} 

Rulo  14  of  tho  imiee  «f  Pvaotioo  aad  Froo«4«ro  of  tJio 
Miproae  oourt  la  »o  far  a«  It  portaiao  to  applloatlOM  ftr  ooati 
aa^o  %oeauao  of  tho  ahooaoo  of  oatorlal  orldoaoo  lo  oa  f  tUovot 


"(1)  iKhoa  olthor  party  ehall  ripply  for  a  ooatlaaaaM  of 
a  9aw«  OB  aoooaat  of  ttat  absonoo  «f  aatorlal  OTldoatOt  tho  aotlfli 
shall  bo  supportod  hy  tho  af  ^IdaTlt  of  tho  party  oo  applylac  •* 
hlc  r.uthorlsod  afloat*  shoidac  that  duo  dlllgoaao  has  haoa  aood  to 
ol»t&ln  nuoh  @vldono«t  or  tho  vaat  of  tlao  to  ifbtala  Its  aad  of 
vftmt  partiouleir  f«ot  or  faato  tho  oaao  ooaalBiOt  aad  If  tko  •tI- 
doaooo  oeauiieto  tf  tho  tootlaoay  tf  a  idtaooot  hlo  piaoo  of  rool- 
doaoo*  or  If  hlo  plaoo  af  rooldoaoo  lo  aot  iBMnoit  olwaUis  thai 
duo  dlllsoa«o  has  booa  uood  to  aaoortaia  ihm  aaao»  aad  tlMtt  If 
further  ttiio  lo  ^Itob  suoh  ovldeaoo  oaa  ho  ^ooarod. 

"(2)     ahottld  tho  oourt  ho  oatloflod  that  saoh  oTldeaoo 
^fvould  not  ;>o  aatorlalt  or  if    Iho  othor  party  will  adalt  tho  affl- 
dciTit  la  ovldttato  ao  proof  ooly  of  -«iiat  tho  nhooat  oltaooo  would 
tosT.ify  to  If  piOBoatt  tho  ooatlnusmoo  t^hall  ho  doalod  ualoee  tho 
oourtt  for  tho  farthoraaM  of  Juetloo  shall  doom  a  oontlaaoaoo 
ttoooBoary.** 

la  our  opinion  this  rulo  oontoaplatod   that  tho  applloatloa  for  tto 

ooatlaaaaoo  proTldod  for  thoroin  raist  ho  larooeatod  haf«ro  tho 

ttnawaoMMBt  of  tho  trial.         tho^ideo  our  praotiso  vould  ho  roduoo4 

to  a  otftto  of  ohaoo*      UBoortainty  sad  look  of  unlToraity  in  Mor 

prooodaro  vould  prorall  rathor  than  oortalaty  and  laaAoralty.     If 

tlM  trial  oourt  oould  ^  hold  to  havo  ahttood  Ito  dloorotloa  la  tho 


v«$l^- 


.J   lO^Xa 


«iRai/ix»o  «»*l  M»^ 


'a 


9919   Jtt£(t^    «<> 


^tt 


Btfi^    iJi.    ;-:  ':iXm.    i,4    ;i.vi/^',w    ^TU/iia  lAi'X^ 


*'^l*. 


lAKKuit  oa»«  in  d<Bnyiiif<:  dsfsndaat'a  apylioatlfli  fcr  »  ooatl 
Miil«  nf t«r  plalniiff  hnd  liitr«AM«4  litr  •Ti(i«aM  am!  rtt»%«4  ter 
«•••  tttttf  tlM  dor«»Aeiat  ba4  iMlifi«dt  It  would  follow  ilMkt  •yi^ 
litieont  «lui  pr«««sit«  at  nay  Btmm  ^  ki*  trl»l  a  a«ti«  f  «r  •«»- 
UaniiMM  fiupport«d  Hy  aa  affidnrlt  in  oanf0rmlt.7  with  tlMi  rult 
bsrotttTore  set  forth  anst  b«  graataA  onoh  a  •MitlflWdM*  as  a  aattav 
«f  rlcht*     >  ttoh  ia  not  law*     lb  aaj  ^lall  h«  that  mmm  •amr^immy  9t 
•xtraevdinary  sitiv^Uon  ni  ht  ariaa  afXm  a  trial  ia  ia  profrasa 
that  would  juxiUfy  a  oourt  ia  tha  exoroi^o  of  it&  :^^oiiad  dia«roti«i 
im  otnUntiinc  a  oaaao  la  rurthoraaao  of  Jufitiooy  hat  itla  ia  not 
aiioh  a  oatio* 

Dafondimt't  tffldnTit  filotf  ia  amtport  of  hie  notloa  ooa- 
irlott  hla  of  uttor  l^ioh  of  dillgoaoo  ia  tho  f— ntation  of  oish 
notion*     ilMroia  it  ia  eiatoAi     **il»t  tha  a&i4  R.     Uoa  [tiM  ahaoat 
vitaoao]  tnts  ia  tha  Oity  of  ATam^tMi  la&t  nook  prior  to  thia  oaiao 
hoiacT  on  tho  trial  oall  for  tho  day  of  Joao  20*  1935 1  that  or*     llan 
AOr  thio  dafsadsiat  at  tho  tlaa  kaov  that  tho  oaid  oaueo  would  be 
VOaehad  for  trial  Juno  2'H  lS36t  and  that  oaid  m»  ^Uoa  etatoi 
that  ho  the  said  Br*     Hon  oao  taldag  a  trip  to  oom  to«a  ia  lorn* 
tho  oxaot  loeatlw  to  thia  dofoadaat  ia  aot  hao«ai*''     vooordlag  to 
thio  affidaTlt  defondottt  haA  kaovlodfli  not  only  oa  tho  aoraiac  of 
41iao  20 »  1935 1  prior  to  tho  oanettinoaaMt  of   tho  trial*   that  tta» 
witnoos  oae  ahaoat  and  ncould  not  bo  availahlo  hut  ho  Idmni  of  auok 
abBuncc  for  a  iiook  hofora  tho   trifil  hogaa*     Coorti  oimnot  oountinohM 
tho  pr$ictio«  of  pornitilas  a  party  to  aoqaioaoo  ia  a  oaao  goiag  to 
trial  ead  thin  daring  tho  oooxbo  of  aaaot  hooaaoo  pooaihly  he  is  not 
oatisfied  with  tho  outlook »  ;vUo%lag  hla  to  abruptly  toxalaate  it  hy  • 
motioa  for  a  ocBtlauaaoo  e^e  ^.i:   i.ou,*t  to  to   d<ao  la  thio  csuBe.  Tisdor 
tho  oirowwtanooo  dofondaat  «as  noithor  entitled  to  a  cootinu.ijoo  vm 
to  hato  road   to  tho  Jury  hiE  offidarit  aa  to  idM^t  faot^   tho  ahaoat 
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wl^*ii*Bo,  If  prosMtt  WMiid  UBtitj  td.       rk0  «fridant  mn  of  no 
moro  iogal  offoot  than  if  it  kad  not  l>««i  fllod. 

It  ift  Aoxt  urcod  ttet  roMurks  of  ;aaiatiff  ••  oomimI  Im 
tiMiv  olooiMfr  tiXgamnl  to  tho  jury  wtr«  proJtK^lolaX  to  d«f«B«uit. 
%/o  JiATO  etsLTttfully  oxMdjiAtf  tlio  olooiac  argiaoato  of  oo«boo1  aai 
found  notihla<    thoroJLn  of  ouoli  a  pgrojudioial  oteiiMtor  aa  to  mmal 
rorwroal • 

la  oi9port  of  lii»  notioa  for  a  now  trial  tlio  dofoadaat  01 
to  Intxodttoe  la  «Tidaaoo  tho  tostlnocc/  of  four  otlMr  «llBooo«a  ¥oni4os 
that  of  %lhti  &baant  witnoao  horetoforo  roforrod  to.     Tliaoo  i(dtiMOB«n 
voro  not  uoradttoO  to  tostifyt  Imt  the  court  aXlowod   i.h»ir  affi  darito 
to  bo  fiXftd.    JToBo  of   tbnn  iioro  ultaoaooe  to  tho  oooonroaoo*  It  in 
olainod  that  tho  ocnirt  orred  in  r^rutlac  to  grant  a  now  trial  «a  tlio 
strertiii^rtl^  of  euoh  aerridaTita*     ivtet  has  boon  horotofoaro  staiod  dia» 
peisQs  of  tho  uttootcity  oi*  furthor  ooBoidoratioi  of  tho  aiteooo     Horn 
and  tho  affidarlts  as   to  his  toetinony*     On  aff  idavlto  of  tho  other 
four  indtnoaeoe  pr«80at«d  ao  oontainijig  nowiy  dioa«rorod  orldcnoo 
euffiolant  to  Juetify  dof«ad&at*K  riclit  to  a  aov  trial  aro  e«MenM4 
only  «lth  tho  natiiro  and  axtont  «f  plaintiff  *  a  iojurioe.     Hmto  nas 
no  f>hov/lng  that  thus  tat^tiwny  of   thaoo  altaoaaoe  oould  not  haro  hoot 
proeured  at   the  tiato  of  tho  trial  and  in  any  orcnc  it  would  oaXy  toad 
to  nitiisatd  tho  duKLgoo.     '*Xt  OHon^t  bm  who  praotioo  of  oonrto  to 
allow  ia^ortant  mttoro  to  go  to  trialt  and  booaiao  tmm  yarty  ia  not 
&atiafi9d  idth  thoiosttltB  of  it  lot  hla  {a*  oat  aad  trj  t«  got  facts 
lehloh  will  onahlo  hla  to  do  hot  tor  at  oaothor  trial*  and  raly  upai 
sudh  aftdr«aeoortaiaod  oat  tors  ao  a  haaia  for  a  now  trial,     in  aaoh 
caaa   tho  oourto  roquiro  that;  tho  aowly  diaoorarod  OTldsnoa  shall  ho 
maUrial  and  ah«ll  not  ho  avHttlatiTOi  and  that  daa  diilganoo  baa  hooa 
oxaroiaod  to  proeura  it*-     (aE^«T.  ^mtmP  «^  ^^^-  ^"'^     ** 
ola.rly  rvppoura  that  dofoadaat  wa»  not  onUUod   to  a  aaw  trial  oa 
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qiuistlett  df  newly  dlsaov^rod  •Tidono*  in 
euprft*  tliA  oo«cct  sold  at  pp*  adit  SiSi 


''It  iB  thm  duty  «f  a  partj  to  «lc«  da«  dllifww  tt 
proouro  tax  of  Mb  BTidonM  «.t  the   tiao  ef  the   trlalv  Mid  viaBBB 
it  v^mAtura  that  he  Knc  ttoed  sueh  diUnense  and  1>eeB  — e^li  te 
poreewre  the  orl donee*  n  nmv  trial  will  net  be  granted  «i  iheae 
ipr-onndft.      {^'ron«»ke.Tl.tsfe  T»  Ohlaa^;;t  »fid    Jltmk  liaili^ur  30. •  232 
ill.  1361     klatoor  v»  Bujgg|»»  2S3  id.  543 1     Syriaaer  t>     ohultaji^ 
306  id*  14671    TTaiuut  bo  Of  r.  oonoluisire  eaanbOleVt  nateiial  tt 
the  iBBue  and  relate  te  the  nerltB  of  the  mee*   (Creaier  r. 
Ooqyerj  14   111.  139 1      .  gQpjLu  T»  MoJuUoML-li.  ?.ic  ij;  4^;     aoale 
T.  ^UlinyMiff  242  Id.  IWT)     It  la  net  ourrioient  that  it  lenSEs 
to  inpeaoh  a  witnooo   (Qhioage  and  :^;aate»n  Illiafje  aailxead  ^t. 
▼  •  ^tewiartt  203  ill.  2;3»}  er  ie  wevely  eianaaHTe^iir  On  erl- 
desoe  already  offered*   (i^iale  t.     illjapia  Buprai )     er  t/iaali  ae 
oMirely  tends  to  ndtiflate  tStd«na«iet  laKleea  ii  is  pruotioaXlj 
oonciu^lTo  that  only  nosinal  er  slight  danu^ee  BhenJU  lutve  beta 
tUlowed  v^irwre  heavy  danafee  have  been  raeorered*     (^^Trnrtey  v. 
KJ^a^S!2.»  5     aam.  4aSi  }i»»^  ▼•  FffAmff  7  Io«a»  SI*)      iie  erideaM 
sat  at  have  1ie«i  dieeeverod  eiacw  the  trial«  and  iliere  it  oonaicts 
ef   the  erideaee  of  other  persons  who  wire  prevent  at   ths  tise  ths 
aooident  or  ocntror^ray  oeowrred  •  it  nnat  be  ahemi  tlntt  eneli 
faoto  oould  not  have  been  aL<o«rt'xlaed  by  reaecnable  tnv^uiry  mti 
the  esceroi'^c  of  dne  dilif^vnoe*" 

7 or  the  reasflna  herein  stated  the  Jud^jnent  of   the     uperior 

ooort  i»  affirfiwd. 

friendy  v*  J.»  and     oanlan*  J«,  oonour* 
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AT  A  TERI,:  OF  THE  APPELLATE  COURT, 
Begun  and.  held  at  Ottawa,  on   Tuesday,  the  4th  d 

year  of  our  Lord  one  thouoand  nine  hundredyfend  ifiirty- 
within  and  for  the  Second  Dictrict  of  the  state 


Precent 


—  The  Hon.  BLAIIIE  HUFFMAN,  PJ^esiding  Juot 
Hon.  FRANKLIN  R.  DOVE, | Juotice- 
Hon.  FRED  G.  WOLFE,  Jubtice. 
JUSTUS  L.  JOHNSON,  Clcik. 
RALPH  H.  DESPER,  Shcrifjx^ 
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BE  IT  REMEMBERED,  that  afterwardG,  to-wit:  On  JUN30  1937 

the  opinion  of  the  Court  was  filed  in  the  Clerk's 
Office  of  said  Court,  in  the  words  and  figures  fcllovfing,  tc-7;it: 
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OM.   NO.    9197 


AaaoA  ""o.  5 


IN  THE 
APPELLAT,?  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


May  Term,   A.D.    1937. 


THE   fEOPLE  OF  THE  STATE  OP 
ILLIIIOI'', 

Appellanfc, 

vs , 

SYLYSST ER  R  OMANO  ■"3KI , 


I 
) 
Appellee.    ) 


APPEAL   HROM  THE   COUNTY 
COURT  OF  LAKE  COUNTY. 


DOVE,    J. 

Harriet  Andrzejewski  filed  a  bastardy  complsiat  in  the 
County   Court  of  Lake  County  on  July  21,   1936,   oliarging  tiiat   the 
defendant  was   the  father  of  her  faaale   dhild  born  on  July   11,    1956. 
The  defendant  entered  a  plea  of   not  guilty,    a   trip.l  was  had  before 
the  court  and   jury,   resulting  in  a    vardiot  finding  the  defendant 
not  guilty,   upon  v.hich  judgment  was  rendered  and   the  record  is  in 
this   coui't   for  review. 

There   is  no  complaint  made  conoerning   the   rulings   of  the 
trial   oourt   upon  the   admission  or   rejection  of  evidence  or  upon  the 
instructions  givai  or  refused  by  the  trial  court,   but   i-c   is 
earnestly  insisted  by  counsel  for  The  People  that    -he  verdict  is 
manifestly  against  the  ^':ei«ht  of  the  evidence   and  that   the  trial 
oourt  erred  in  refusing  to  <<rant  appellant's  motion  for   a  new  trial. 
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The  proaeoutlng  witness  testified  that    she  was  nineteon 
years  of  age  and   had  k:nown   appellee  for    throe  or   four  years  pre- 
vious  to   the  trial  '.vhich  occurred  on  September  9,   1936,    that  she 
had  gone  out  with  liim  on  various  occasions   ooverins^  a  period  of 
fifteen  months,    that   she'"was  with  hlra  in  March,    19S5  and  that, 
from  time  to  tirxie,    he  took  her  home  from  dances,    that  on  the 
evening  before  Thanlcsgivlng  day,    1935,    she  attended  a  party  at 
which  there  were  about  thirty  people  present,   at   the  home  of  Mrs. 
Nettie  Basowslcl,    who  lived  in  a  four  room  apartment,    that  about 
ten  thirty  or   eleven  o'clock  that   evening  appellee  and  several 
other   fellows   came  there,   that  they   sat    around  drinking  and  play- 
inji  various  rames,    one  of    .hich  was  called   "post- office".     This 
game  is  played  by  a  boy  or  a   girl  remaining  in  a  room  alone  and 
then  one  of  the  opposite  sex  is  called  in  end   they  kiss,    and   the 
one  vho  is   cplled  in  remains  while  the  other  leaves  and  then 
qnothar  of  tne  opposite  sex  is   celled.     How  long  this  game  had 
been  in  progress  does  not   appear,    but  upon  this  particular   evening 
the  name  of   the  prosecuting  witness  was  called  and  she  entered  the 
room  and   there  found  appellee  and  they  there  had  sexual  intercourse 
as  a  result  of  which  she  became  pregnant  and  gave  birth  to  a  child 
on  July  11,   1936.      The  prosecuting  iRltness  further  testified  that 
she  had  had  sexual   intercourse  v.ith  appellee  at  other  times  and 
places,   both  before   and  after   the   time  at  I^Irs.   Basowslci's,    thct  her 
menstrual  period  vas  due  about  Thanksgiving  time,    that   she  didn't 
menstruate  In  November,    1935  end  did  not  from  th£t  time  until 
after  the  baby  ras  born,   while  previously  her  periods  had  been  regxxlar. 
She  further  testified  that   some  four  years  before  the  trial  she 
had  l^isd  sexual   intercourse  with  another  prrty  once,   but  other 
than  this  once  appellee   \  as  the  only  person  with  whom  she  had 
ever  had   sexual  intercoui'se.      She   further  testified  that   she 
wrote  appellee  a  note  and  letiier   in  January,    1936,    explaining  her 
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oondltlon,   but  did  not   speak  to  him  in  person  about  being  pregnant 
until  the  summer  of  ].936.      In  this,    however,    she  apparently  con- 
tradicted herself,    as  in  another  part   of  her   examination  she 
testified   that   appellee   came  to  see  her  as  sottn  as  he  receiyed 
her  letter  and  that  in  April,   19S6,    she  also  mentioned  her   condition 
to  him. 

Dr.    David  J.  Kweder    testified  that  he  attended  the  prose- 
cuting witness  when   the  child  was  born  on  July  11,    1936,    that 
the  baby  was  prematurely  bom,    was  not  a  full  period  child  and  not 
normally  developedo     That   the  set  period  of  gestation  is   two  hund- 
red ei^ty   days,    that   a  variation  of  ten  days  frequently  occurs 
and  that  in  his  opinion  this  baby    was,   according  to  its  weight 
and  size,    about  six  weeks  premature.     Upon  cross  examination  the 
doctor  testified  that  the  only  way  to  find   out  the  date   of   conception 
was   to  inquire  of  the  mother,    that   she  told  him  that  her  conception 
took  place  around  Thanksgiving  and  that  he  thought   she  told  him  her 
last  menstrual  period  was  the  28th  df  November,    around  Thanksgiving 
day,   1935. 

It  was  stipulated  that  Helen  Andrzejewskl  was  a  sister  of 
the  proseduting  witness  and  that  if  present  she   would  testify   that 
she  attended  the  party  at   the  home  of  Mrs.   Basowaki  and  there  saw 
the  prosecuting  witness  and  appellee  in  the  room  ?here  they  remained 
approximately  one- half  hour    and  that  when  the  prosecuting  witness 
came  out  of  the  toom,    the  sister  noticed  white  spots  on  her  dress. 

Appellee   did  not  testify  not   did  he  offer   any  evidence  in 
his  own  behalf.     His   counsel  insist,   however,    thnt  the  testimony 
of  the  prosecuting  witness  is   inherently  improbable  and  so   illogical, 
unbelievable  and  unworthy  of  credence  thst  the   jury  was  warranted 
in  returning  the  verdict   it  did.      Counsel    call  our  attention  to   the 
fqct  that  the   alleged   sexual  Intercourse  took  place  at  a  party 
where  there  were  many  people  but  no  one  other  than  the   sister  of 
the  prosecuting  witness  was  called  to    corroborate  her  story, 
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^naxisaiq  ^alsxi  issod&  coerE&q  nl  mlA  ei  atesq*   ioa  btb  tud   ,noi*ifiXK)0 

-coo  xliu.<Ji&qqR  sile    ,'SBrQn&ii    ^sldt  ill      .35?!  Ic  leinsu/a  9Xf;t  XiJcu 
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9dt  ac toanlisexe  bsoip  nocftJ     .oiu^easeiq  8i«ew  iXa  d-flode    ,©sia  f)fxs 
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asaathf  aaiJaoaaoiq  ©£?  xisxlw  3-s^d    6ne    lUOii  IXaxI-s/io  Y-Tsc^eioJbco.iqqe. 
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that  the  prosecuting  witness  knew  of  her   condition  In  Deoeobcr, 
1955,    that  she  testified  she  had  Intercourse   /Ith  ap   ellee  in 
February  and  March,   1936  but  did  not   speak  to  him  of  her  pregaancy 
until  dnost  six  months  after  she  conceived,   that  she  must  be  e 
person  of  loose  morals  because  she  admitted  she  had  had  sexual   Inter- 
course with  some  one   else  vhen  she  wos  only  fifteen  ye'^.rs  of  age. 

This   is   a   civil  proceeding  to  recover  a   sum  of  aoney,   not 
exceeding  the  amount  prescribed  by  the  statute,    for    the  support  of 
a  cliild,   to   which   its  father  owes   the   duty  of  meintenance.      The 
People  V.   Humbracht,    215  111.   App.    29.     Under   our   systan  of   Juris- 
prudence,   the   jury  were  the   judges  of  the  facts    in  this  case,    but 
the  verdict  which;:  the   jury   was  obligated  to  return  must   be  based 
upon  the  evidence  submitted  to    them.     Where  the  testimony  of 
witnesses  Is  not  opposed  to  probabilities,   stands  uncontradicted, 
either  by  other   testimony  or  by  circumstances,    either  Intrinsic 
or  extrinsic,   and   the  witnesses  are  not   Impeached,    such   testimony 
should  not  be  rejected  by  court  or   jury.     Larson  v.    Glos,   235  111. 
584.      In  the   Instant  case  the  prosecuting  witness  was  a   girl 
nineteen  years   of  age,   her  relations  with  appellee  were  quite 
clearly  stated.      She  detailed  some   conversations  with  appellee  In 
which  she  said  he  promised  to  aid  and  assist  her    in  the    support 
and  maintenance  of  the   child.      From  reading  this  record  we  are 
unable  to  say  that  there  is  such  Inherent  improbability  in  her 
testimony  as   would  warrant  the   jury  in  disregarding  it.      Her 
evidence  is  not   so  Incredible  as  to    induce  us  to   say  that  It    is 
beyond  the    limits  of  human   belief.      All  the   testimony  in  the   record 
is  undenied  and  not  disputed  end  while  it   is  true    that   a  court   x 
jury  is  not  bound  to  believe  a   v/itness  when,   from  its   Inherent 
Improbability  or    contradictions   the   court  or    jury  is  satisfied  of 
Its  falsity,    still  neither  a  court   or  jury  can  wilfully  or  from 
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mere  oapri  oe  disregard  the  teatlraony  of  an  unlmpeached  witness. 
Podolski  V.  Stone,  186  111.  540;  Cliicago  and  Alton  R.  R.  Co.  t, 
Gretzner,   ft6  111.    74. 

For  the  error   of  the  trial   court   in  overruling   appellant** 
motion  for  a  new  trial,    the  judj^ent   is  reversed  and   the   cause 
remanded. 

REVERSED  AND  RBIANDED. 
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mere  oapri  oe  di3rep;ard  the  testimony  of  an  unlmpeached  witness. 
Podolskl  V.  Stone,  186  111.  540;  Ctiioago  and  Alton  R.  R.  Co.  t, 
Gretzner,  A6  111.    74, 

For  the  error   of  the  trial   court   in  overruling   appellant's 
motion  for  a  new  trial,    the  jud{/raent    io  reversed  and   the   cause 
remanded. 

REVERSED  AITD  RES/lANDED. 
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STATE   OF   ILLINOIS, 

Vss 
SECOND  DISTRICT  J     "  L  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  kei^pev  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  ot  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  ray  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this ■ day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  rhirtv- 


Ch-rl-  of  th,-  AppeVair  Court 

(73815 — 5M — 3-32)  ., 


^yy^ 


AT  A  terl:  of  the  appellate  comi 

Begun  and  held  at  Ottawa,  en  Tuesday,  J.he  4th  da| 
year  of  our  Lord  one  thousand  nijre  hundred  and 
within  and  for    the  Second  District   <yf   the   St 

present   —   The   Hon,    BL  A I  HE  |  HUFFMAN,    Pj-esi^ng  Jufticc 
Hon.    FRANKL]^^  "$*    DO^/^  Vustife. 
Hon.    FRED  G.  'W'SiiLFE,  .^ultT 
JUSTUS   L.    JOKNSOT^r-'eTfcric 
RALPH  H.    DESPER,    Sheriff. 


Z911A.  ei^ 


.v.."  , 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  J(Ji^30  1937 

the  opinion  of  the  Court  was  filed  ir.  the  Clerk's 
Office  of  said  Court,  in  the  words  and  figures  fcllowing,  tc-vrit: 


GEN.    NO.    9224 


AGaiDA  NO.    14 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
Seoond  Distri  ct 


May   Term,    A.    D.    19  37 


JSSSIE  A.    GARDNER,    CAROLINE 
BOVilDEN,    FLORENCE  RUNYARD, 
BESSIE  JAi/IES  and  MABEL  MoDONAlJ), 

Appellants, 


vs. 


JAMES   T.    TOLFE  and  STRAUS 
SECURITIES   CORPORATION,    a   Corp., 

Appellees. 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  ^'.INIIEBAGO  COUNTY. 


DOVE,    J. 

This  suit  was  instituted  by  the  plaintiffs  to  reooyer 
damages  for   injuries  sustained  by  them  in  an  automobile    collision. 
At  the   conclusion  of  the  evidence  offered  on  their  behalf,   the 
jury,    in  obedience  to  a  peremptory   instruction,   returned  a 
verdict  finding  the   defendants  not  guilty.     Upon  this  verdict 
judgment  was  rendered  and    liie  record  is   in  this  coxirt  for  review. 

The   complaint  consists   of  five   counts,    one  for    eacji  of 
the  plaintiffs  named.      The  first  count  alleges  that  on  July  19, 
1935,   the  defendant   James  T.  «olfe  was   employed  as  a  salesman  by 
the   defendant   Straus  Securities   Corporation  and   in   the   course  of 
his   employment  was  operating  an  automobile  on  the  business  of  his 
employer,    driving  in  a  westerly  direction  on  U.   S.   Hi^way  IJo.    20, 
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running  between  Rockford,    Illinois,    and   Freeport,   Illinois,    that 
the  plaintiff,    Jessie  A.   Gardner,    was   the  owier  of  and  operated 
an  automobile  and  was  driving   easterly  upon  said  highway  neaa  a 
Sinclair  Gasolene  Station  about  five  miles  west  of  Rodcford, 
that   she  was  using  due   care  and  caution  for   her  own  safety  and 
for   her   automobile   and  for    the  passengers  therein  and  for   others 
and  their  property  who  fljlght  lawfully  and  rightfully  be  upon  said 
highway.     This  count  then  alleged  that  the   defendant  Wolfe  so 
carelessly  and  negligently  managed,    operated  and  controlled  his 
automobile  at  a  high,   excessive   and  unreasonable  rate  of  speed, 
sixty-five   to   seventy  miles  per  hour,   that  he   lost  control 
thereof  and  ran  into  and  collided  vdth  the  plaintiff's  automobile, 
thereby  causing  damage   to   her   automobile   and  injuries   to  her 
person.      The  second,   third,    fourth  and  fifth   counts  are  substan- 
tially the  same,    except  they  relate  to   the  plaintiffs  Caroline 
BowdSn,    Florence  Runyard,    Bessie  James  and  Mabel  McDonald 
respectively  and  each  count  alleges   that  the  respective  plain- 
tiffs were  passengers  in  the  automobile  of  the  plaintiff  Jessie 
A,   Gardner  at  the  time   and  place  in  question  and   that  each  plain- 
tiff was  in  the  exercise  of  due  care  for   her  own   safety.      Separate 
answers  were  filed  by  each  defendant  specifically  denying  the 
various  allegations   of   the  complaint   and  the  defendant   corpora- 
tion specifically  denied  that  v  olf  e  was  employed  by  it   as  a   sales- 
man,   denied  that  he  was  operating  the   automobile  in  question  in 
the  course  of  his  employment  and  denied  that  he  was  on  the 
business  of  the  corporation  at  the  time  ef   the  accident. 

The  evidence  submitted  on  behalf  of  the  plaintiffs  is 
to   the  effect  that  the  plaintiffs   all   live  west  of  Rockford  in 
the  Village  of  l?*innebago,    Illinois,   and  were  members  or  attendants 
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of  the  Methodist  Church  there;  that  prior   to  July  19,   1935,   Mrs. 
Gardner   had  Invited  the  other  plaintiffs  to  acoompany  her  In  her 
car    to  attend   "Ladles  Day"  at  Camp   Epworth,   a  Methodist  Camp 
ground    located   east  of  Belvldere.     It  was  arranged  that   eeoh  lady 
would  take  some  food  tnd  when   they  arrived  at  the  camp  they  would 
have  a  picnic  lunch  together.      About  nine   tlilrty   o'clock  on  the 
morning  of  July   19,    1935,   Mrs.   Gardner,    driving  her  Bulok   sedan, 
called  for   the  other   ladles.     Mrs.  McDonald  rode  in  the  front   seat 
with  Mrs.    Gardner   and  the  three  other  plaintiffs  in  the   rear   seat. 
They  proceeded   easterly  along  U.   S.  Highway  No,    20,   a   cement 
pavaaent  elghteai  feet  wide,    having   a  black  line  down  the  center 
and  had  reached  a  point  about   five  miles  west  of  Rookford.      There 
was  a  gasolene  station  located  on  the  north  side  of  the  highway 
and  Ivtrs.   Gardner,   the  driver   of   the  car,    stated  tbat   she  intended 
to  get  some  gas.     One  of  the  ladles  heard  her  make  this   statement, 
the  others   did  not.      She  had  been  driving  between   thirty   and 
thirty-five  miles  per  hour    and  slowed  up,    as  she  started  to    cross 
the  pavement  and  go  into  the  station,   to  about   twenty  miles  per 
hour,   and  as  she    crossed  the   black   line  reduced  the    speed  of  her 
car  to  about  fifteai  miles  per  hour  and  made  a  gradual   diagonal 
left   turn   into  the  north  traffic  lane  in  order  to  reach  the 
gasolene  station  on  that   side  of   the   highway.      Mrs,   Gardner 
testified  that   just  before  she  started  to   turn  her   car  diagonally 
across  the  slab,    she  looked  ahead  to   the  east  and   could  see  the 
highway   for  a  distance  of  approalmat ely  five  hundred  feet  to   a 
point   where  the  road  curved,   that  there  \':as  some  shrubbery   on  the 
south  side  of  the  highway  near   the    curve  which  prevented  her  from 
seeing  around  the   curve,    that  there  was  no  car  in  si^t  ocming 
toward  her  from  the  east  and  she    observed  that  no  oar  was  approach- 
ing from  the  west.      She  further   testified  that   as  she  t\irned  out 
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of  her  own  traffic  lane,    she   looked  toward  the   oil   station  into 
which  she  intended  to   drive,   that    when  her   car  was  halfway  across 
the  north  traffic  lane,    she   again  looked  east  and  for  the  first 
time  observed  the  Chrysler   oar  which  the  defendant  V.olfe  was 
driving.     Mrs.    Gardner  testified  she  was  a  widow,    fifty-six  years 
of  age,   and  had  been  driving  automobiles  for   sixteen  years,   that 
her   eyesight  was  good  and  in  her  opinion,   as  she   glanoed  at   the 
Wolfe   car,    it  was  about  one  hundred  fcrty  feet  east   of  her    and 
travelling  at  the  rate   of   sixty- five   to  seventy  miles  per  hour. 
The   testimony  of  this   and   other  witnesses  was  to   the   effect  that 
the  driver   of  the  Wolfe  car  gave  no  signal  as  he  approached  and 
did  not  reduce  the  speed  of  his   car  as  he   proceeded  along  the 
highway  and  that  the  Vi'olfe  car   came   into   collision  with  the 
Gardner  car  when   the  front  half  of   the  Gardner    oar  had  passed 
off  of  the   north  edge   of  the  pavement  and  while  the  front  wheels 
of  that   oar  were  upon  the  driveway  of   the  filling  station.     Miss 
James  testified  that  when  she  first  observed  the  "olfe  oar,    it 
was  about  one  hundred  feet  east   of  her  and  at  that    time  the 
Gardner   car   was  half  way  across   the  north  traffic  lane  and  that 
when  the  collision  occurred  all  four  wheels  and  practically  all 
of  the  Gardner   car  were  off  the  pavement   on  the  north  side  and 
the     olfe  car  was   entirely  off   the  pavement  before  the  time  of 
the  accident.      The  evidence  of   some  of  the  other  vdtnesses  was 
that  at   the  time  of  the  8ollision  the  ri^ht  wheels  of  the  T,olfe 
car  were  north  of  the  north  edge   of  tue   pavement  and  it  was   the 
opinion  of  Mrs.    Gardner  that  'olfe  was  attemrpting  to  go  arcund 
the  front  of  her   car   to  the  north.      A  photograph  taken  shortly 
after  the   collision  and  before   the   cars  had  been  mo^ved  ras 
admitted  in  evidence,  which  shows   the  position  and  condition  of 
the  cars  when  they  came   to  rest,   and  this  photograph,   taken  in 
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conneotion   with  some  of   the  other  evidence  in  the   record,    tend* 
to  prove  that  at   this  time  the  Gardner  oar  was  entirely  off  of 
the  pavement  except  the  right  rear  wheel  and  all   the  Wolfe  car 
was  off  the  pavement  except   the    Left  rear  wheel,   the  right   wheel 
being  near  the  north  edge  of  the  pavanent.      The  evidence  fiirther 
tends   to  prove  that  the  front  end  of  the   Wolfe  oar  came  in 
contact  with   the  right  front  wheel,   right  running  board,  fender 
and  right  front   door  of  the  Gardner   oar  and  as  a  result  of  the 
collision  the  Gardner  oar  was  forced  four   to   six  feet  north  and 
west   and  came  to  rest  against  another   oar  parked  at   the  filling 
station  and  the  front   end  and  radiator   of   the  Wolfe  car,    •  hen   it 
came  to  rest,  was  against  the  Gardner   car.      The  pavement  was  level 
and  there  were  no   cars  or  vehicles  of  any  kind  other    than  the 
Wolfe  car    coming  from  the  east   between   the  Gardner   car   and   the 
curve  in  the  highway  and  no   traffic   coming  from  the   west.      The 
evidence  is  further  that  some  of  the   ladies  were  tal'sing  just 
before  the  collision  and  all   of  than  did  not  hear  lirs.    Gardner 
say  anything   about  getting  gas  and  those  on  the  rear  seat  did  not 
know  she  intended  to   cross   over   to   the  filling  station  until  they 
felt   the  movement  of  the  car.      Ail   of  the  occupants  of  the  Gardner 
car  sustained  injuries,   but  those  suffered  by  Miss  James  and  Mrs. 
McDonald  were  not  very  serious. 

The  plaintiffs   called  the  defendant  T.'olfe  as  their  wit- 
ness and  he   testified  that   he   owned  the  Chrysler  automobile  w-iich 
he  was  driving  the  raoriag  in   question  and  at  that   tiaie  >»as   a 
licenced  securities  salesman  having  an  office  in  the  Manufacturers 
National   Bank  Building  in  Rockford,   that   he  vras   then  and  had  been 
for  some  time   engaged  in  selling  securities   for   Straus  Securities 
Corporation.     That  upon  the  morning  of  the  accident   he  was  goi:ig  to 
Freeport  to   call  on   customers  of  the  Straus  Corporation,   that  the 
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president  of  the  oompany  dlreots   his  work   aod  assigned  to  him  hl« 
territory,   issued   to  him  his  orders  and  had  the  power  to  diaofaarge 
him  or  terminate  his   work.      That   he  had  a  drawing  account  with   the 
Securities  Corporation  and  was  paid  by  it  for    the   aervloes  he 
rendered  in  selling  securities,    that  he  received  a  commission  on 
sales  made  and  that  his  rate  of  pay   depended  upon  his  earnings. 

In  granting  the  motion  of  the   defendants,    the    trial 
court   held  that   the   occupants   of   the  Gardner   oar  were   engaged  in 
a   common  enterprise  and   that  all   of  them  were  guilty  of  contribu- 
tory negligence,    which  precluded  a  recovery,   and  counsel   for 
appellees   argue  that  the  evidence  discloses  that  when  the   driver  of 
the  Gardner  car   started  to   cross   the  highway   into  the  filling 
station,   she  saw  the  Wolfe  car    coming  and   that   it  was  then  within 
one  hundred  and  forty  feet  and  travelling;'-  toward  ha*  at  a   speed 
between  siity-five  and  seventy  miles  per  hour  and  tiiat  the  only 
conclusion  that   can  be  drav/n   therefrom  is   that  Lirs,    Gardner  suddenly 
turned  her    car  right   into  the  path  of   the   oncoming  V.olfe   car.      In 
our  opinion  a  fair  construction  of  Tvlrs,    Gardner's   testimony  is   that 
just  before  she  started  to   cross   over   to  the  filling   station  she 
looked  toward  the  east  and   could   see  approximately  five  hundred  feet 
to  the  curve,   that  there  iras  no   car  in  view,   that    she  then  looted 
toward  the   filling  station  and  turned  her   oar  in  that  direction  and 
had  proceeded  across  the  black  line  and   into   the  north   traffic  lane 
when  she   again  looked  to   the    east  and  for  the  first  time   saw  the 
Wolfe  car  approaching  and  at  that  time   it  vras  approximately  one 
hundred   and  forty  feet  distant.      The  evidence  tends  to   prove  that 
Mrs.    Gardner  did  not  turn  her  car  suddenly  at  right  angles  into 
the  path  of   the   Chrysler  car,   but  that    she  made  a  gradual,    diagonal 
turn.      The  evidence  further  tends  to  prove  that   the  Wolfe  car  was 
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proceeding  at   between  sixty-five  and  seventy  miles  per  hoixr,   so 
that   only  five  or   six  seconds  must  have   elapsed   from  the  tlae 
the   Chrysler  oar   came   vilthln  the  ran^e  of  flalon  of  thoa«  in  the 
Gardner   car  and  the  time  of  the   Collision. 

On  a  motion  for  a    directed  verdict,    the   only  question 
for   the  trial    court  was   to  determine  whether  or  not  .there  was  in 
the  record  any  evidence  which  with  all  reasonable  Inferences   to   be 
drawn  therefrom  proved  or  tended  to    prove  the  plaintiff's  olala  and 
if   there  was,    the  motion  should  have  been  overruled.      Libby, 
McNeill  and  Llbby  v.    Cook,    222  111.    206;   Anderson  v,    Chesapeake 
and  Ohio  Ry.    Co.,   352  111.   561. 

Whether  the  plaintiffs  were  In  the   exercise  of  ordinary 
oare  and  whether  the  defendants  were  guilty  of  the  negligence 
charged  were   questions  of  fact  to  be  determined  from  all  the 
facts   and  circumstances  In  evidence  and  where  there  Is  any  evidence, 

with  any  legitimate  inferences  that  may  reasonably  and  legally 
be  drawn  therefrom,    tending  to    shov?  the   exercise  of  due  care  on 
the  part   of  the  plaintiffs  and  the  negligence  of  the  defendants  as 
charged,   then   the   case  should  be  permitted  to  go   to   the    jury. 

In  the  view  we  have  taken   of  this  record,   it   is  unnecess- 
ary to  pass  upon  tjae  motions  of  appellants  which  ?'ere  taken  ^ith 
the  case.      '  e  have  read  the  evidence  in  this  record  as  abstracted 
by   counsel   for   appellants   and  in  the   additional  abstract  furnished 
by  counsel  for   appellees  and   in  our    opinion  the  evidence  does  not 
disclose  that  those  who  accompanied  Mrs.   Gardner  had  anything  to 
do  with  her   operation  or  control  of   the   car,   nor   is  there  anything 
shown  as  to  her  manner  of    driving  of   the   surrounding  conditions  of 
the  traffic  or  highway  which  could  have  reasonably  caused  any  of 
them  to  anticipate  any  danger  until   it  was   too  late  for  tiiem  to  have 
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warned  the  driver.      The  evidence   isubmltted  on  behalf   of  the  plain- 
tiffs tended  to  prove  the  allegations  of  the  oomplalnt   to   the 
effect   that  Llrs.    Bov.den,   Mrs.   Runyard,    Miss   Jaa»8  and  Mrs.    McDonald 
were  guest  passengers   of  Mrs.    Gardner  and   tended  to  prove  the 
averments   of  the  compiaint   as  to  due   care  and   the  charge   of  negli- 
gence contained  therein.      It  was   therefore  error  for   the  trial 
oourt  to  direct  a   verdict  at  the   close  of  the  plaintiff's  evidence 
and  for  that  error   the    judgment  must  be  reversed  end  the  cause 
remanded. 

REVHISED  AND  RIUANDSD. 


,bab£i&sa9 


STATE    OF   ILLINOIS, 

SECOND  DISTRICT  P^'  L  .lUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  .nd 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this. — — ^"?"  ^ 

^_in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv-_ 


Clerl-  of  thr  Appel'atf  Court 


(72815— 5M — 3-82)  .. 


^v>^ 


AT  A  TERI,:  OF  THE  APPELLATE  COLUT, 
Begun  and  held  at  Ottawa,  en  Tuecday,  the  4th  day 
year  of  our  Lord  one  thousand  nine  hundred  and  tfir 
within  and  for  the  Seconfi  District  of  rbhe  State 

present  —  The  Hon,  BLAIlJi  HUFFMAN,  Precising  Jus 
Hon.  FRANKLIN  R.  DOVE,  JustVje. 
Hon.  FRED  G*  W^JaffT^^Xctice. 


JUSTUS  L.  JOHNSON,  Clc?-tk 
RALPH  H.  DESPER, "sheriff. 


•  291  I.A.  619 


BE   IT  REMEMBERED,    that   afterwards,    tc-wit:    On    JUN30  1937 

the   opinion  of   the   Court   was   filed   in  the  Clerk's 
Office  of    said  Court,    in   the   vrords   and  figures   following,    tc-v>it: 


GM.    NO.    9229 AGMDA  NO .    17 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


May  Term,    A.D.    1937 


C.    W.    TORNER,  ) 

Appellsnt,      ) 


▼< 


1 


ELVIRA  S3SINGT0N,  ) 

) 

Appellee,        ) 


APPEAL  FROM  THE  COUNTY" 
COURT  OF  KANKAKEE  COUNTY. 


DOVE,    J. 

On  April  15,    1935,    a    judgment   "by  confession  was  rendered 
by  the   County   Court   of  Kankakee  County   in  favor   of  the  plaintiff 
and  against  the  defendant  for   $990.00  upon  a  note  for  the  principal 
sum  of   1838.50,    dated  Augast   26,    1932,   and   bearing  6%  interest  from 
date  until  paid.      Thts   judgnent  was  on  December  2,    1936,   amended 
and  the   amount   liiereof  reduced  to   $894.80.     Upon  motion  of  the 
defendant,   the   judgment  was   opened  up   and  leave  granted  the 
defendant  to   answer.      After  the   issues  were  made  up,   the  cause  was 
subnitted  to  a    jury,  resulting   in  a  verdict  finding  the  issues  for 
the  plaintiff  and  assessing  his  damages  at  $150.00.     Upon  this 
verdict,   the  trial   court   entered  an   order  on  January  29,   1937, 
reducing  the   judgment  theretofore  rendered  on  April   15,    1935,   to 
$150.00  and  directing  that   it   stand   in  full  force  for  that  amount. 
From  that   judgment   the  record  is  brought   to  this   ccurt   for  review 
by  the  plaintiff  below. 
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The   evidence  dlsoloses   thfct   on   Aufust   15,    1931,    the 
husband  of  appellee,   Willard  Essington,   borrowed  from  appellant 
$200,00  and,    as    evidence  of  that  indebtedness,   appellee  and  her 
husband  executed  and  delivered  to   appellant  a  note  for    that  amount. 
On  October  21,    1931,    the  husband  of  appellee,    Willard  Essington, 
executed  his  note  to  aopellant  for   the   sura  of    *'3800.00,    due  in 
one  year  after  date  end   secured   the  payment   thereof  by  a   chattel 
mortgage  upon  practically  all  of  his  personal    property.      On 
November  2,   1951,    appellee  and  her   husband,   V'iiiard  Essington, 
executed  their  note  and   delivered  the  same  to   appellant   for 
$553.50  due   one  year  after  date.      On  February  24,    1932,   appellant 
loaned  Yiillard  Essington  the  further    sum  of  $55.00  and   on  that 
day  appellee   end  her  husband   executed  a  note  for   that   anoxint  pay- 
able to  the  order  of  appellant  twelve  months  after  date.      In 
Mardi,   1932,   Willard  Essington  vsas  adjudged  a  voluntary  bankrupt. 
Appellant  filed  his   claim  in   the  bankruptcy  court,   basing  the   same 
upon  these  three  notes   executed  by  appellant   and  her   husband  and 
his    daim  vias  allowed  as   an  unsecured   claim.      Thereafter  the  note 
which  forms  the  basis  of  this   action  ttos  executed  by  appellee  and 
delivered  to   appellant.      Subsequently  appellant  received  as   a  divi- 
dend from  the  trustee  in  bankruptcy  the  sum  of  $113.20  and  a   further 
sum  of  sy29.00,    r.hich  suras  were  applied  upon  the    judgment  and  the 
original    judgment  reduced  by  the  order  of  December   2,   1936. 

It  is   contended  by  appellant  that    the   note  sued  on  repre- 
sents the  amount   due  him  on  August  26,    1932  upon  the  note  of  August 
15,    1931,    for   $200.00,   upon   the  note  of  IJovember  2,    1931,    for 
$553.50  and  upon  the  note  of   February   26,    1032,    for   $55.00,    the 
principal   sums  of  which  aggregate  |B08.50.     That   appellee  had 
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eiecuted   these  three  notes  with  lier  husband  and    In  executing  the 
note  sued  on  discharged  her    liability  upon   these  former    obligations. 
It  is  further   insisted  by  counsel   for   appellant  that  there  is  no 
basis  in   the  record  for    the  verdict  or    Judgment   of  ^150,00  and   that 
the  trial  court  erred  in  refusing  to   direct   a  verdict   in  favor  of 
appellant  at  the  close  of  all  the   evidence. 

Counsel  for    appellee  insist  that   on  October  21,   1931,    »hen 
the  note  of  $3800,00,   signed  by  '."villard  Essington  and  secured  by 
a   chattel  mortggge  upon  'illard's  personal  property  iras   executed, 
the  only  consideration  therefor   was  appellant's  promise  to  malce 
future  advancements  to  Willard  Essington,    that    the  payment  to 
Wlllard  by  appellant  of  the   sum  of  :g;553.00  on  November   2,    1931, 
and  the  payment  to  him  of  $55.00   on  February  26,    1932,   were  such 
advancements  and  as   the  amounts  due   on   these  notes  were  Included 
in  the  principal  of   the  note   sued  on,   there  vas,    therefore,    no 
consideration  for   the  execution  by  apoellee  of   the  note  which 
forms   the  basis  of  this  action,    except  the  cancellation  of  her 
note  of  Augast  15,   1951,    for   |200.00.      In  accounting  for  the 
verdict  of  ^150,00,   counsel   for   appellee  state  that   it  1  s  appar- 
ent that   the   jury  found  appellee  liable  for   the  sum  of   i|200.00 
borrowed  from  appellant  on  August  15,    1931,    and   for   |55.00  borrowed 
from  appellant  on  February  24,    1932.      That  these  two  amounts 
aggregate  $255.00.     That  appellant  received  from  the  trustee  in 
bankruptcy  of  Willard's  estate  the   sum  of  $113.20   and   the  further 
sum  of  |29.00.      Deducting  these  credits  from  the  |255.00  leaves 
112.80  to   TA^ich  interest  to   the  date   of   the    judf^aent ,  amounting  to 
#24.50,    slculd  be  added,   making    a  total  of  $137.30  and    computing 
Interest  on  this   sum  from  the  date  of   the    judsment   to    ttie  date  of 
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the  trial  would  bring  the  amount   due  appellant  to  |148.72.      It 
is  also   Insisted  by  appellee  that   if   the   testimony  of  appellant 
is  to  be  relied  upon,   then  the    chattel  mortgage   executed  by  her 
husband  on  October  21,    1931,   Tas  accepted  by  appellant  for   the 
purpose  of  perpetrating  a   fraud  on  Willard  Essington's   creditors 
and  that    the  note  involved  herein  was  a  part  of  that  fraudulent 
transaction  and  appellant  should  not  be  afforded  any  relief  by 
the  courts. 

It   is   clear  from  all   the  testimony  in  this  record  that 
the  purpose   of  VJillard  Essineton  and  appellant  T?as  to  p]ace  an 
ostensible  encumbrance  upon  Willard' s  personal  property.     It  is 
equally  clear   that    at  the  time   of   the  execution  of  the  $5800.00 
note   and  the   chattel  mortgage  that   no  consideration  passed  from 
the  mortgagee  tn    the  mortgagor  and  it  was  not   considered  an 
obligation  by  either    of  them.      It   is  also   clear   that  appellant 
didn't  intend  to   advance  '  illard  any  money,   relying  upon  the 
chattel  mortgage,   because  after   its  execution  he  fxirnished  him 
1553.50   on  one  occasion  and  $55.00  on  another  but   each   time  he 
required  a  note   signed  by   appellee.      Appellee  testified  that  she 
signed  these  two  notes  and  also   the  previous   one   for   i^SOO.OO 
because  appellant  rould  not  furnish  her  husband  any  monqr  unless 
she  signed  the  notes.      "I  understood",    she   said,    "that  '  illard 
wouldn't  get  the  money  unless  I   signed  the  three  notes,    that  was 
the  reason  I  signed  them.      Every   time  he    (appellant)   gave  him 
(Appellee's  husband)   money,   vzhen  he   signed  the  note,    I  had  to 
sign,    too:   I  understood  tliat." 

By  her  answer,    appellee   alleged  that   the   only  consideration 
for  the  note  sued  on  v.-as  her  past   due  note   of  ^200. 00  and    insisted 
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that  appellant  should  only  have   e   Judp!?nent  for  the  amount   due  on 
that  note,    less   ttie  dividend  whlcsh  he  had  received  from  the  trustee 
in  banlcruptoy.      She  also  alleged  in  her  answer  that   at  the  time   th« 
note  sued  on  was  executed,   she  was  pregnant  and  because  thereof   she 
was  nervous   and  under  a  mental  and  physical   strain,   that  appellant 
threatened  to   withdraw  hi  fi  claim  against  her    husband  in  the  bank- 
ruptcy proceedings  if  she  did  not   sign  the  note  sued  on   and   that  he 
stated  if  she  would  sign  it   he  would  never  use  liie  note  against  her 
and  that   as   a  result  of  her   condition  and  his  statements,    she 
finally  signed  the  note.      We  have  read  the  record,    but  there  is  no 
evidence  that  appellee  was  acting  under   duress  when  she  exeaated 
the  note  sued  on.      She  filled  in  the  written  portions   of  the  note 
herself.      Her   husband  was  present  and  he  did  not   testify   to  any 
undue  influence  and  her  sister,    who  v/as  also  present,    said  she 
willingly  signed  the  note  and    the  only  statement   she   testifies 
to  that  appellant  made  was  that   if   she  did  not  sign  the  note  he 
would  withdraw  his  claim  in  the  bankruptcy   court.     This  was  not 
a  threat.      At  the  most  it  was  a   statement   that  he  would  do   some- 
thing which  he  had  a  perfect  right  to  do. 

Neither   is  there  any  merit    in  appellee's  contention  that 
appellant   cannot  recover  because  he  accepted  a   chattel  mortgage 
from  appellee's  husband  which  she   insists  is  fraudulent.      The  note 
which  forms  the  basis. of  this   suit  was   executed  by  appellee   on 
August   26,   1932.     The   chattel  mortgage  which  appellee  insists 
should  estop   appellent  from  a  recovery  herein  was   executed  by  the 
husband  of  appellee  the  previous  October.      The  note  involved  herein 
was  not   connected  in  any  Tay  with  the   dtiattel  mortgage   transaction. 
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In  acooiinting  for   the    auount   of  the   verdict   of  the   Jury, 

counsel  for    appellee  state  that   the   Jury  must  hare  taken   into 

consideration  the  $200.00  evidenced  by  the  note  of  August  15,   1931, 

and  also    the  $55.00  evidenced  by  the  note  of  February  26,    1932, 

If  they  were  Justified  in  including   in   their   verdict  the   sum  of 

|55.00,   vs   evidenced  by  the  note  of   February  26,    1932,   the   sum  at 

1555.50  as  evidenced  by  the  note  of  November    2,    1931,    should  like- 

ed 
wise  have  been  includxacjf.      The  verdict,    in  our   opinion,    is  not 

sustained  by  the  evidence  and  is  manifestly  not  supported  by  the 

testimony  found  in   this  record. 

It   i  3  undisputed  that   appellant  loaned   eopellee's  husband 
the  several   amounts   of  money  as  evidenced  by  the   several  notes   to 
Which  we  have  referred.      That   appellee  executed  those  notes,    intend- 
ing to  be  bound  thereby.      That  after  her   husband  became  a   bankrupt, 
she  recognized  her   liability   to   appellant  and  ia:oXe  him  to    the 
effect  that  she  hoped  he  v-ould  get  his  percent  along  with  the  rest 
of  the   creditors  of  her  husband,  as  it  would  help   her   to   that   extent. 
It  further    appears   that    she    intentionally  and  vjillingly  executed 
the  note   sued  on  and  that  the   consideration  therefor  was  a   valuable 
one  and   she   either  owes  appellant   liie  amount   of   the   original    judgment 
as  amended  or  nothing  at  all.     Her  counsel   concede  she   is   indebted 
to  appellant  to    the  extent  of  |146.72.      In  our    opinion  the  d  ef  ers  e 
interposed  by  appellee  is   not   sustained  by  the  evidence  and   the  trial 
court    erred  in  not   instructing  the   jury  at   the   close   of   all  the 
evidence  to  return  a  verdict  finding  the   issues  for   appellant. 

The  order  appealed  from  is  reversed  and  the   cause  remanded 
to  the   County   Court    of  Kankalcee  County,   with  directions  to   that 
court  to   enter  an   order  vacating  the  order   opening  up   the   Judgsaait 
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rendered  on  April  15,    I9i55,    and  directing  that   the    Judgaent 
rendered  on  that   day  as   amended  by   the  order  of  December  2,    1936, 
stand  in  full  force  and  effect. 

HEVERSiD  AND  H£MAliD£D     ITH  DIHJBCTIONS. 


tnm%hiil    9iii  ^adt  ^UoeiXb  fen©   t5<-  Xlfq-A  no  f)9ia£)xiBi 


STATE    OP   ILLINOIS, 

Vss.  ^  .        J 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  herd)T 

certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  o(  the  said  Appellate  Conrt  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this -iaT  of 

in  the  vear  of  our  Lord  one  thousand  nine 

hundred  and  rhirtv- 


Clerk  of  thr  AppeVafe  Court 

(73815 — 5M — 3-32) 


7/i^ 


AT   A   TERlvI   OF   THE  APPELLATE   001111 
Begun   and  held  at   Ottawa,    on   Tuesday,    the  4th   daj 


May,    in  the 


year  of   our   Lord  one   thouoand.^ine  h^jfidred  and fthirfi^c even, 

within  and  for    the  Second  vmotfiot   of   thi^Stat*  jaF  lUi' 

/    I     -'     % 
^  I  ^  * 

preoent  —  The  Hon»  BLAIIIE  HUFFmiJ,  P:|eGidin| '!ju;Sticc. 
Hon.  FRANKLIN  R.  COVE,  '^Jucti 
Hon.  FRED  G.  WOLFI,  Justi 
JUSTUS  L.  JOHNSON,!  Clerk. 


RALPH  H.  DESPER,  SS^eriff. 
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BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On   JUN30  1937 

the  opinion  of  the  Court  wa3  filed  in  the  Cler>:»c 
Office  of  caid  Court,  in  the  words  and  figures  following,  tc-vrit: 


General  No.    9186 


Agenda  No.    4, 


IN  THE 
APPELLATE  CODHT  OF  ILLINOIS 
Second  Distrlot 
May   Term,    A.    D.    1937 


LONA  HODGETT, 


Pla  intl f f-Appe 11 ee 


TS, 


Fremont  Bates, 

Defendant-Appellant 


Appeal  from  the 

Circuit    Court  of 
Henry  County 


Wolfe,— J. 

Lona  Hodgett,  the  plaintiff,  filed   suit  in  the 
Circuit   Court  of  Henry   County,    asking  for  actual  and  puni- 
tive damages  against  Fremont  Bates,    the   defendant,    because 
of  an  assault   and  battery  committed  by  him  upon  the 
plaintiff.      The  complaint    consists   of  two  counts,-   in  the 
ordinary  form,-   and  charges  that   the  defendant   unlawfully 
assaulted  and  violently  siezed,   beat,  bruised,    wounded 
and  ill-treated  the  plaintiff,   whereby  she  was   greatly 
hurt,   bruised  aid  wounded,   and  suffered  great  pain  and 
was  permanently  injured.      She  claims   damage  of  §10,000. 

The  defendant  filed  his   answer   and  denied  every 
allegation  of  the  complaint.      Further  answering  he  says, 
"That  plaintiff  at  the   same  time   and  place  mentioned  in 
said  complaint,   violently  siezed  and  struck  this   defen- 
dant  oavising  this   defendant  then  and  there  to  defend  him- 
self against   the  plaintiff  as  he  lawfully  might  do,   and  in 
so   doing,    this   defendant  coamiltted   the    so-called   trespasses 
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mentioned  in  aaid  complaint."     Further,    lie   says,    "If  any 
hurt  or  damage  then  and  there  happened  to  plaintiff,   the 
same  vies  oocasloned  by  the  said  assault  so  taade  by  plain- 
tiff upon  him,    the  defendant,    and  in  his  necessary   defease 
of  himself  against   the  plaintiff."     The  defendant  further 
says,    "that   In  so   defending  himself  as  aforesaid,    he  used 
no  more  force  than   was   then  and  there  necessary  to  save  him- 
self from  great  bodily  harm  and  Injury  in  the  hands  of  said 
plaintiff." 

The  case  was   subnltted  to   a    jury  which  found  the 
issues  in  favor   of  the  defendant.      The  plaintiff   entered  a 
motion  for  a  new  trial.      The  trial   court   sustained  a  motion 
and  set  aside  the  verdict   and  granted  a  new  trial.      It   is 
from  this  order  of   the  trial  court  that  this   appeal   in 
prosecuted.      In  the  plaintiff's  motion  for    a  new  trial, 
numerous  reasons  were  assigned  wherein  the   trial   court 
erred,   especially  in  the  admission  of  evidence  and  in  the 
giving  of  instructions   on  behalf  of  the  defendant.      It  was 
further    charged  that  the  verdict  of  the   jury  was  against 
the  manifest  weight  of  the  evidence. 

Instruction  No.   18,   offered  and  given  in  behalf 
of  the  defendant  is   as   follows:      "If  the   jury  believe  from 
the  evidence  that  the  plaintiff  made  the  first  assault  upon 
the    defendant,   then,   you  are  instructed  that  the   defendant 
had  a   right  to  resist  force  by  force  and  to  use   as  much 
force  as  was  reasonably  necessary  to   defend  himself;    and 
in  case  the   jury  find  from  tfte  evidence,    that   the  plaintiff 
made  the  first  assault  upon  the   defendant,   then  to  warrant 
a  verdict  for  the  plaintiff,   the  burden  of  profif  is  upon  her 
to  show  that   the  defendant  did  use  more  force  then  was 
reasonably  necessary  under  the  circumstances  to  defend  himself. 
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It  will  be  obeerved  that   this   instruction  plaoes 
the  burden  uoon  the  plaintiff  to   ehoi?  that   the  defendant 
did  use  more   force  than  was  reasonably  necessary  under   the 
oir  oumstances  to  defend  himself.      The  defendant,   by   his 
answer,   put  In  issue  the    question  whether  he  used  mare  force 
than  was  reasonably  neoessarj'-  to   defend  himself,    and  the 
burden  was  upon  the  defendant  to  prove  that  he  did  not  use 
more  force  than  was  reasonably  necessary  to  defend  himself. — 
Glzler  vs.    Viltzel,   82-111. -323; .     Hale  vs.    Harmes,    257-111.- 
App.,-388. 

The  record  does  not   contain  a   statement  of  the 
trial  court  relative  to  the  motion  for  the  new  trial   or 
his  reasons   for   granting  the  same.      If  the  record  in  such 
cases,   contains  the  trial   court's  reasons  for  granting  the 
new  trial,    it  greatly  aids   the  reviewing  court  in  passing 
on  such  motions. 

The   giving  of  instruction  No.   18  was   erroneous. 
The  trial   court  might  well  have  granted  a  new  trial  on 
this   instruction  alone.      The  matter  of  granting  or   denying 
a  motion  for  new  trial  is    largely  discretionary   with  the 
trial  court.     Unless  it    clearly  appears  fiasm  the  record 
that  that  discretion  has   been  abused,    a  court  of  review 
would  not  be   justified  in  overruling  the  decision  of  the 
trial   court.     We  find  nothing  in  this   case  that  indicates 
to  us  that   the   trial  court  has  abused  Ms  discretion. 
Therefore,    the   judgment  of   the  trial   court  will  be  affirmed. 

Affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J    "  I.  J U8TFS  L.  .10HXS0X.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tho  keopor  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  trne  copy  of  the  opinion  of  the  said  Ajipellate  Conrt  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  ■\VhoTeof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Couvt.  at   Ottawa,  this <iay  ^^ 

in  the  year  of  onr  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appel'aie  Couri 

(73815— 5M— 3-82) 


^yp^ 


AT  A  TERl.:  OF  THE  APPELLATE  COURT, 
Jegun  and  held  at  Ottawa,  on  Tuesday,  the  4th  jpK^   of  May,  in  the 
year  of  our  Lord  one  thousan^nine  h\\idred  a^d  t^rty-cevcn, 
within  and  for  the  SecondTDictVict  of  Vthe  3t4te  qJT^X'^^'i'-oiDi 


present  —  The  Hon.  BLAINE  »HUFFMA1I,  Presiding 
Hon.  FRANKLIN  R.  DCWE,  JuctVce. 
Hon,  FRED  G.  WOLFE,  VjuGtice.  \ 
JUSTUS  L.  JOHNSON,  cicrk. 
RALPH  H.  DESPER,  Sheriff.    ^ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  J!ji^30l937 

the  opinion  of  the  Court  was  filed  in  the  Clerk's 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


General  No«    9204 Ap;enda  No.    7 


appellate;  court  of  ilunois 

Second  DiTtriot 
May  Term,    A.    D.    1937 


J,    L.    Jones,    et  al,  ) 

Anpel Ian  ts ,      ) 


vs« 


)  Appeal   from  Cirouit 

CoTiT  t  of   ilnrsh&ll 
County,    Illinois 


Belle  N.   Horrom,   et  al , 

Appellees, 


Wolfe,-- J. 

This  case  was  orieinally  appealed  to   tiie  Supreme  Court 
but   ^ms  transferred  to  this   Court.      Tlie  opinion  of   the   Suprecie 
Court   is  found  in  Voluaie  363,  page  193.      THe   statement  of  the 
case  is  as  follows:      "On  June  24,    1932,    Belle  IT.   Horrom,    a   v.idor, 
executed  and   delivered  her   trust  deed  whereby  she  conveyed  and 
mortgaged  to   J.    L.    Jones,   as  trustee,   approximately  20C   acres  of 
farm  land  in  Marshall  County,    Illinois,   to   secure  an  indebtedness 
of  $10,374.88  represented  by   six  promissory  notes  signed  by  the 
grantor.     Default  having  been  made   in  the  terms  of  the  trust  deed, 
the  complainants,   appellants   here,   on  December   12,    1933,    as 
resr^ective  holders  of  the  several  notes   secured  by  the  trust  deed, 
filed  their  amended  bill  to  foreclose.     Among  other  allegations 
made  by  the  bill,    the  complainants  charged  that  Belle  il.  Horrom, 
at  the  time   she  made  the  trust  deed,    o^mdd  the  title  to  the  premises 

in  fee  sin^ile. 

"The  bill  aslced  for   the   construction  of  certain  covenants 
in  two  deeds,    the  first  dated  December  6,    1919.   made  by  Daniel  r. 
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Horrom  and   Elizabeth  Horrom,   husiiand  and  wife,   to    Ifaelr    eon, 
Daniel  L.   Horrom,    as  grantee,    he  then   being  alire,    oonr eying  the 
same  pr anises  against  vldch  foreclosure  is  aou/^ht.      By  the  teras 
of  this  deed  Daniel  L.   Horrom   'agreed  and  dovenanted'    to  pay  |dOO 
per  annum  to   his  paraits,   end  the  survivor  of   them,   during  the 
remainder  of  ttieir  lives.     He   died  intestate  iilarch   1,    1921, 
leaving  as  his   only  heir,:,  his  parents,    his   brother,    Lyman  T. 
Horrom,    and  his   ^'^Idov?  Belle  N,   Horrom.      The  second  deed  made 
March  g8,    1981,   by  Daniel   V/.   Horrom  and   Elizabeth,   his   rife,    and 
Lyman  T.   Horrom  and  his  wife,   purported  to   convey  the  same  pre- 
mises to   Belle  N.   Horron.      This  latter   deed  included  an  alleged 
reservation  by   the  parents  of  i^SOO  to  be  paid  to   them,    and  the 
survivor  of   them,    annually,    durini-^  the  roaiainder  of  their  lives,    and 
also   contained  this  statement:      'Triis  deed  is   expressly  subject 
to  a  separate  instrument   and  agreement  of  even   date  herewith,   made 
between  the   grantors   and  grantee  herein;    in  rjid  by  v^hich  said 
agreeanent  the  lends  shaU   go    after  the   death  of  the  grantee  to  the 
grantor,   Lyman  T.   Horrom,   during  the  term  of  his  natural  life, 
and  on  his  death  to   his    child  or   children   in  accordance  vdth  said 
agreement. * 

"The  bill  further   alleged  the   subsequent  death  of 
Daniel  '",  Horrom;    charged  that   the  alleged   covenants  to  pay  the 
annuity  of  ;)800  were  personal   covenants  of  the  grantees  in  the 
two   deeds  and  did  not  run  with  the  land;    that   by  the  terms  of  the 
contract  of  March  28,    1981,    Belle  N.   Horrom  was  eii5)owered  to  mort- 
gage the  premises  and  that    she  was  the  fee  simple  corner  thereof, 
and  prayed  for  the  construction  of  this   contract.     The   complainants 
claimed  priority  of  the  ^.ien  of  the  trust   deed  over  the  annual  pay- 
ments due    Elizabeth  Horrom  which,    i^ith  arrearages,    then   amounted 
to  about  $3000,   and  also  priority  over   all    judgments  against  Belle 
N.  Horrom, 
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"In  addition  to   the  mortgagor,    the  amended  bill  oiade 
defendants  thereto,   among  others,    the   Judgment   creditors  of  Belle 
N.   Horrom,    together  with  Elizabeth  Horrom,   Lyman  T.   Horrom  end   his 
wife  and    children.      Elizabeth  Horrom,    Lyman  T.   Horrom  and  his  i4  f • 
and  children  answered  the   amended  bill.      In  addition  to   Joining 
issues  on  the   debt,    they   denied   the  priority  of  the   debt,    the 
Talidity  of   the  trust  deed  as  a  lioi  on  the  fee  simple   title  of 
the  prenises;    olaimed  that  Elizabeth  Horrom  had  a   freehold  life 
estate  in  the  lands  in  question,   and   that  Belle   'A,   Horrom  was  to 
pay  her  ^800,    annually,    for   the  use  thereof;   that   by  the   separate 
agreement  referred  to   in  the  deed  of  Iterch  28,    1921,    Belle  N, 
Eorrom  a^ee,    eithe..-  by  deed  or  will,    in  consideration   of  tae 
latter  deed  to   her,    to  pass  the   title   to   the  lands   to  Lyman  T. 
Eorrom  for  his   life,    with  the  remainder   in  fee  to  his  children; 
that  Ljrman  T.   Horrom,   under  the  deed  Is  st  named,   acquired  a 
present,   veste'f,    life  estate  in  the   lands   in  question;   that  his 
children  took  under  the  same    deed  a  present,   vested  interest  in 
the  fee;    that   Belle  N.   Horrom  had  only   a  life  estate  in  the  landsy 
that  the  lien  of  the  trust   deed  could  be  foreclosed  only  against 
her  life   estate  and  that    the   Judgments    against  Belle  N,   Horrom 
were  liens  only  against  her    life   estate.      By  agreement  of  the 
parties  it  was  stipulated  that    this  answer  should  stand  as  a   cross- 
bill.    Other   answers  ^ere  filed  by  different   Judgnent  creditors 
alleging  priority  of   liens  as   between  themselves,    the  lioi  of   zhe 
trust   deed  end   the  payments   due   Elizabeth  Horrom. 

"A  decree  of  foreclosure  was   entered  holding  that   Belle 
N.   Horrom  ovt-ned  the  fee  simple  title  to   the  premises  with  the 
power  to  mortgage  the  same;    that    the  provision   as  to   the  annual 
payment  of  ^800   to  Elizabeth  Horroa  was  an  equitable  lien  on  the 
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premises,   superior   to  the    lien  of  the  trust   -Irn'   oai  mfTloi    im    Hip 
lion  of   tho  truat   docd   and   superior    to   the   Hon  of   the  Jud<nnent 
credit crs;   that   the  lien  of   the    .judrraent    creditors  was  prior   to   th« 
lien  of  the  tru.^t   deed.     From   so  much  of  the  decree  as  adjudicated 
that  the   Hen  of  the  trust   deed  was  inferior    to   the  annual  peymente 
to  Elizabeth  Horrom  and   to  the   11  ai   of   the    Judgments  against  Belle 
N,   Horrom,    the  appellants  appealed  directly  to   this   court,      Ellzabetli 
Horrom,   Lyman  T.   Ilorrom  and  his   vlfe   and  children,   appellees  aoA 
cross-appellants  here,    haye  appealed  from  that  portion  of  the  decree 
which  holds  that  Belle  N.   Horrom  ov,ned  the  fee   sla5)le   title  to   the 
premises   end  had  the  power   to  mortgage  the   same," 

In  the  Prudential   Insjurance  Company  vs,   Hodge,   359-111., 
page  36,   the   Court,    In  transferring   the   case  from  the  Supreme  Court 
to  this  court.    In  their  opinion  say:      "The  rule  in  Illinois  Is   that 
where  the  plaintiff  does  not  claim  title  through  or  under    either   the 
mortgagee  or  the  mortgagor  he  is  neither   a  proper   or   necessary 
party  to   the   fbreolosure  proceeding,    and  should  be  dismissed  froci 
the  suit."     In  '  hi  taker  vs.    irons,   300-111.,  page  254,  ^.^e  said: 
"The  only  propa:  parties  to  a   bill   to    foreclose  a  mortgage  are   the 
mortgagor  and   the  mortgagees,   and  those  acquiring  rights  under  them 
subsequent  to  the  mortgage." 

In  the  present  case,    the  mortgagee  does  not   complain  that 
the  trial    court   erred  In  holding  that  the  Judgment  creditors  had  a 
prior  lien   to  his.      The   Judgment  creditors   and  the  mortgagee  are 
the  only  parties  to  this   litigation  that   acquired  any  right   or 
title  to   the  premises  from  Belle  N.   Horrom.      The  only  effect   a 
decree  in  fnis  case  can  have,    is    to   foreclose  the   lien  of  the  mort- 
gagee as  against  whatever  title  he  received  by  the  mortgage  in 
question. — Prudoitiel   Insurance  Company  vs.   Hodge, -Supra.     The  ri^ts 
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premises,   superior   to  the   lien  of  the   trust  deed  nai.  attpogtog   »o    tht 
lion  of  tho  truat  deed  and   superior    to   the   Hon  of   the   Jud^^ment 
oredltcrs;    that   the  Hen  of   the    Judrment    creditors  was  prior   to   the 
Hen  of  the  tru.-t   deed.     From   ho  much  of  the   decree  as  adjudloetad 
that  the   Hen  of  the  trust   deed  wys  inferior   to   the  annual  peymente 
to  Elizabeth  Horrom  end   to  the   11  ai   of  the    judgments  against  Belle 
K.   Horrora,    the  appellants  appeeled  directly  to   this   court,     Elizabeth 
Horrom,   Lyman  T.   Horrom  and  his   wife   and  children,   appellees  and 
oross-appellants  here,    have  appeeled  from  that  portion  of  the   decree 
which  holds  that  Belle  n.   Horrom  ov/ned  the  fee   sla5)le  title  to   the 
premises   and  had  the  power   to  mortgage  the   same," 

In  the  Prudential  Insurance  Company  vs.  Hodge,   559-111,, 
page  36,   the   Court,    In  transferring   the   case   from  the  Supretie  Court 
to   this  court,    In  their  opinion  say:      "The  rule  in  Illinois  Is   that 
where  the  plaintiff  does  not   claim  title  through  or  under    either   the 
mortgagee  or  the  mortgagor  he  is  neither   a  proper   or   necessary 
party  to   the   fbreolosure  proceeding,    and  should  be  dismissed  fraa 
the  suit."     In  "  hi  taker  vs.    Irons,   300-111,,  page  254,  we  said: 
"The  only  aropar  parties  to  a   bill   to    foreclose  a  mortgage  are   the 
mortgagor  and   the  mortgagees,   and  those  acquiring  rights  under  then 
subsequent  to  the  mortgage." 

In  the  present  case,    the  mortgagee  does  not   complain  that 
the  trial    court   erred  In  holding  that  the  judgment  creditors  had  a 
prior  lien   to  his.      The   judgment  creditors   and  the  mortgagee  are 
the  only  parties  to  this   litigation  that   acquired  any  right   or 
title   to   the  premises  from  Belle  N.   Horrom.      The  only  effect   a 
decree  In  this  case  can  have,    is    to   foreclose  the   Hen  of  the  mort- 
gagee as  against  whatever  title  he  received  by  the  mortgage  In 
question. — Prudential   Insurance  Company  vs.   Hodge, -Supra.     The  rl^ts 
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of  third  parties   cannot    be  litifated  in  this   suit  and   stould  be 
dismissed  from  this  proceeding. 

The   Judgment   of  the   trial  court   in  holding  that  the 
mortgagee  had  a    lien   on  the  praaisea,    but    that  the    sBme  was  subject 
to  lien  of   the   judgioent  creditors   is  hereby  affiraied. 

That  part   of   the   decree  that   fixed  tiie  rights  and  interests 
of   the  other  parties  is  hereby  reversed.      Affirmed   in  oart  and 
reversed  in  part. 

Cause  reversed  and  remanded. 


STATE   OF   ILLINOIS, 

}-ss.  ^  .         - 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tl\o  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  AVhcveof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  out  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  fhe  Appellate  Court 

("GSlo— 5M — 3-32) 


<]i)/' 


AT  A  terl:  of  the  appella»«*^urt, 

Begun  and  held  at  Ottawa,  on  TuejjAay>  tftc  4th  pay  of 
year  of  our  Lord  one  thoucagra  niKe  hundred  and  th: 
within  and  for   the  Second  Dlctrilt   of   the^tate   d^  Illinoio: 


pre cent 


The  Hon.  BLAIIIE  HUFFMAN,  V^'^sicling  Justice 
Hon.  FRANKLIN  R,  DOVE,\  Juctice. 
Hon.  FRED  G.  WOLFE,  Jujtice 
JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit;  On  JUN30  1937 

the  opinion  of  the  Court  was  filed  in  the  Clerk* c 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


General  No.  9220  Agenda  No.  13 

In  The 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 
M&y  Term,  A.  D.  1937. 


The  Federal  Land  Bank  of  St.  Louie, 
Plaintiff-Appellee 

Appeal   from  the  Circuit 
vs.  Court  of  Kanka}eee  County 

Myrtle  Love,  Viola  Love,  Harold  N. 
Dennis,  et  al. , 

Defendant- Appellants 

Wolfe,  -  J. 

In  this  oase,  the  questions  Involved  concerns  who  Is  entitled 
to  the  money  In  the  possession  of  a  receiver,  which  he  had  collected 
during  the  period  of  redemption  in  a  foreclosure  proceeding. 

Melvin  Love,  and  Myrtle  Love,  his  wife,  executed  a  mortgage  on 
their  farm  to  the  Federal  Land  Bank  of  St.  Louia,  to  secure  tne  pay- 
ment of  a  note  of  $14,500.   The  mortgagors  died,  and  their  children 
and  heirs  at  law,  who  are  the  appellants  in  this  case,  were  made 
parties  defendant  to  the  foreclosure  proceedings.   The  heirs  of  D.D. 
Dennis  were  also  made  parties  defende.nt  to  the  suit,  upon  the  allega- 
tion that  they  appeared  to  have  some  claimed  interest  in  the  premises, 
a  second  mortgage.  A  Special  luaster  in  Chancery  was  appointed  to  sell 
the  premises.   After  the  sale  there  was  a  deficiency  of  $1136.37. 
On  January  26,  1936,  the  receiver  for  the  property  was  appointed. 
The  time  of  redemption  expired  on  January  30,  1937.   On  January  25, 
1937,  the  receiver  filed  his  report  and  the  same  was  set  for  hearing 
on  February  18,  1937.   On  that  date,  an   order  was  entered  approving 
the  receiver's  report,  also  his  payment  of  the  full  amount  due  upon 
the  deficiency  to  the  plaintiff.   After  the  deficiency  and  costs  were 
all  paid,  there  remained  in  the  hands  of  the  receiver  the  sum  of 
$454.15.   On  the  day  of  the  hearing,  the  Coxirt  entered  an  order 
directing  the  receiver  to  pay  to  Robert  !>..  Dennis,  Laura  J.  Dennis, 
Ray  Dennis,  Percy  D.  Dennis,  Harold  Dennis  and  Laura  Felts,  the  heirs 
at  law  of  D.D.  Dennis,  Jointly  the  sum  of  #454.15.   It  is  from  this 
order  that  the  appellants,  Clayton  Love,  Gerald  Love,  ELwin  Love,  and 
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Olenn  Love,  the  heirs  of  the  mortgagors  prosecuted  this  aprsal. 

No  briefs  nor  ar(juraentB  have  been  filed  by  the  appellees. 
Our  rules  provide  that  in  such  cases,  the  Judp^raent  of  the  trial 
court  may  be  reversed  and  the  case  remanded,  but  on  motion  of  the 
appellants,  we  decided  to  dispose  of  this  case  upon  Its  merits. 
3o  fer  as  the  record  discloses,  the  appellees  have  teJten  no  steps 
whatsoever  to  assert  any  right  under  their  Junior  lien.   Thejr  wsrs 
defaulted  In  the  trlfl  court,  and  there  Is  no  showing  that  the 
Junior  mortgage  pledged  the  rents  or  other  Income  from  the  mortgaged 
property.   The  record  does  not  disclose  that  they  took  any  afflrmatire 
action  or  filed  an  Intervening  petition  or  request  for  the  payment 
of  the  money  that  is  now  in  dispute. 

In  the  case  of  Ruprecht  vs.  Muhlke,  225  111.  186,  the  Court 
In  their  opinion,  say:  "Had  the  possession  of  said  premises  not  been 
taken  from  the  plaintiff  in  error  by  the  receiver  under  order  of  the 
Court,  she  would  have  received  the  rents,  issues  and  profits."   If 
the  receiver  in  this  case  had  not  been  appointed,  the  heirs  of  the 
mortgagors  would  have  been  entitled  to  rents  and  profits  from  said 
land.   It  is  our  conclusion  that  the  Court  erred  in  directing  that 
the  funds  in  the  hands  of  the  receiver  be  paid  to  the  Dennis  heirs, 
and  should  have  ordered  it  paid  to  the  heirs  of  the  mortgagors. 

The  decree  of  the  Circuit  Court  of  Kankakee  County  is  hereby 

reversed,  and  the  case  remanded  to  said  court  with  directions  to 

enter  an  order  that  the  receiver  pay  to  the  appellants,  the  balance 

In 
reraalniag/hls  hands  as  such  receiver.   Inasmuch  as  there  is  nothing 

In  the  record  to  show  that  the  appellees  requested  the  Chancellor 

to  enter  the  order  of  distribution,  the  receiver  should  first  pay 

the  costs  of  this  proceeding  out  of  the  funds  in  his  hands,  and 

then  pay  the  balance  to  the  appellants. 

Reversed  and  remanded  with  directions. 
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STATE    OF   ILLINOIS,, 

SECOND  DisTRTCT  J  ""  I.  JUSTUS  L.  JOH^'SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keopor  of  the  Eocords  and  Seal  thereof,  do  hereby 
certify  that  the  foreaoing  is  a  true  copy  of  the  opinion  of  the  .-^aid  Apjiellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tliirtv- 


Clerk  of  the  Appellate  Court 

(73815— 5M— 3-32)  --^^^j 


«^vO 


AT   A   TERI.:   OF   THE  APPELLATE   COURT, 
Be^n   and  held  at   Ottawa,    en   Tuecday,    tl(C4-|h   day   of   Miy,,V-   the 
year  of   our   Lord  one   thousandi«'Tiiiie^lindrs^  and  thirt*-oevc-j 
within  and  for    the  Second  Dactrifct   of   tJPe  StaVe  of'ljlinoi 


Precent   —   The   Hon.    BLAIilE   HUFFMANl  Presiding  /uotl 
Hon.    FRANKLIN  R.    DOVC,    JuGtic 
Hon.    FRED  G.    V/OLFE,    JLatice. 
JUSTUS   L.    JOHNSON,    Clc-rk. 
RALPH  H.    DESPER,    Sheriff. 


BE   IT  REMEMBERED,    that   afterwards,    to-wit:    On     JUN301937 

the   opinion   of   the   Court   was   filed   in  the   Clerk* s 
Office   of    said  Court,    in   the   words    and  figures   following,    tc-vrit: 


General  No.   9227 Aja;enda   No.    16 

In  The 

APPELLATE  COURT  OP  ILLINOIS 

Seoond  District 

May   Term,    A.D.    1937 


HARRY  RISAMS, 

Plaintiff  ana  Appellee, 

vs. 

FREDMAN  ffiOTETERS  FURNITURE  CORPORATION, 
a  oorporation, 

Defendant   and  Appellant.  ) 


Appeal  from  County 
Court,  Peoria 

County. 


I'OLFE,  — J. 

The  appellee,   Harry  Reams,   started  suit  in  the  County 
Court  vof  Peoria  County  a^seiinst  Frednian  Brothers  Furniture  Coapany, 
claiming  that  the  said  defendant  v;as   indebted  to   hiai  for   overtime 
wor^  perforiaed  under  a  verbal   contract  for  services,    entered  into 
between  the  parties  on  October  3,    1934.      The  plaintiff  filed  with 
his   ccsuplaint,    a  bill  of  particulars,    in  which  he   charges  thet 
dui'ing  his   term  of   (^aployment ,   he    orfced  1,010^  hours  w  ertime. 
It  is   for   this   claimed  overtime  that  thxp    suit  is  brought. 

The  psrties  agree  that    the  plaintiff  v.as  hired  by  the 
defendant  to   do  trucking  services  for  them  delivering  furAiture 
iind  other   articles  that  the  defendants  soil.     He  ^^as  hired  by  the 
month,  at   a  stipulated  price.      The  plaintiff   claiins  that   the    contract 
provided  thet  he  was  to   v/ork:   only  10  hours  a  day.      For   any   overtime, 
and  for   any  vorb  performed  by  him  on  Sundays  or  legal  holidays,   he 
was   to  receive  i!j~l,25  an  hour. 
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The  oontraot  of  oraployment  was  entered  into  betueai  th« 
plaintiff  himself,    and  Simon   Brown,   the  manager  of  the  defendant's 
corporation,    and  these   witness oa  are  the  only  ones  who  testified 
oonoeniixig  the   contract , 

The  evidenoe  shovrs  that  vhile   the  plaintiff  was  employed 
by  the  defendant,    he  received  hi?  pey  checlc  on  Saturday  of  each 
and  every  woelc,   and  this    cheok  was   cashed  for  him  by  the  defendant's 
pay-roaster.      On  October   26,    li^35,    the  plaintiff's  wife  purohased 
some  furniture  from  the  defendant's   store,    and  plaintiff  signed  the 
conditional  seles  contract  for  said  furniture,    whereby  he  agreed 
to  pay  the  defendant   :J78,28  in  installments  of   ^10  per  aicnth.      At 
the    time  the  plaintiff  purchased  tais  furniture,   he  was   enroloyed 
by   the  defendant.      On  the  date   the   furniture  viaa  purchased,   plain- 
tiff  claims    that   the  defendant  ov.ed  him  for   approximately  8C0   hours 
overtime.     Plaintiff  paid  defendant   .|,;10   on  the   conaitional  sales 
contract   for   each  of   the  montlis   of  October  and  Koveu.ber,    1935. 
Nothing   furtho"   was  paid  by  the  plai    tiff  to   the  defendant  on  this 
contract.     After    tlie  plaintiff  ceased  to  be  employed  by  the  defendant, 
William  Siegel,    the  defendant's  credit  Jianager,   "^itlked  Y.'ith  the 
plaintiff,   end  vrrote  to  hia  a   number  of   tines  about   the  payment  cf 
his   account   for   the  furniture  purchased.      On  these  several   occasions, 
plaintiff  promised  to  pay  the  account  but  did  not  do  so.      While 
plaintiff  was  employed  by   the  defendant,    he  never  presented  to    thea 
a  statement   of  his   claim  for  overtime. 

The  case  v.as   tried  before  a    jxiry  who  found  the  issues 
for  the  plaintiff  find  assessed  damages   in  the  eum  of   C-1265.12. 
The  defendant   entered  a  motion  for   ne^'  trial   which  v;s3  ovei'ruled, 
and  judgment  entered  on  the  rerdict  for   the   full  amount.      The   case 
was  brought  to    this   court   on  appeal. 
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The  firj:t  assigniuent  of    error   of    the   oppellee  is   tlict  the 
plaintiff  failed  to  prove  the  contract,    and  Mb   oeuse  of  action  by 
the  greater  weight   of  the  evidence,    yad   thtt   the  verdict   of   the 
jury  is  against  the  manifest  weight    of    the   evidence. 

As  stated  bef or  e,    the  contract  of   employment  nas  verbal, 
between  the  plaintiff  and   Limon  ijown,    the  manager  of   the    defendant's 
corporation.     No  one  else  was  pros  ait.      If  this  was  the   only  testi- 
mony concerning  the   contreot,    this    coui't  would  not   be  Inclined  to 
reverse  the  judgment, -but   coasidering  the  conduct  of  the   plaintiff 
in  buying  merchandise  from  the  defendant  on  the   installneit  plan 
at  a  time  at  which  he  claims   the  defendant's   company  was  indebted 
to   him  in  a  large  amoxmt,-end  also,   the  fact    that   he  received  a 
weekly  pay  check  until  the   end  of  his   first   eaployment  without 
making  any   demand  for  overtime,   and  again  when  he  was  reanpioyed, 
he  received  his  weekly  pay   check  without  making  any  demand  for  any 
overtime,    and   when   he   was   finslly  discharged,    he  made  no  danand  for 
any  overtime,      it   is  our   conclusion  that    the  verdict   is  manifestly 
against  tho  weight    of   the  evidence,    and  the   plaintiff  has  not 
sustained  his  case  by  preponderance  of  the  evidence  as  the   law 
requires. 

The  judgment  of   the   County   court   of  Pooria  Counxy  is 
hereby  reversed  and   tiie    cause  remanded. 


Reversed  and  remanded. 
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STATE   OP   ILLINOIS.       1 

SECOND  DiSTHiCT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  oi  the  said  Apjiellate  Court  in  the  above  entitled  eause. 

of  record  in  my  office. 

In  Testimony  ^Yheroof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

AppeUiite   Court,  at   Ottawa,  this day  of 

_in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  tliirtv- 


Clrrl-  of  the  Appellate  Court 


(73815 — 5M — 3-82) 
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AT  A  TERI.:  OF  THE  APPELLATE  COLUT, 
3egun  cond  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  Mi 
year  of  our  Lord  one  thounand  nine  hundred 
within  and  for  the  Second  Dictj^ict  hi   th 

Present  —  The  Hon.  BLAIIIE  HUFf¥AN,  Ifreoid 

Hon.  FRANKLIN  R.  DOVE,  Juctice. 


Hon.  FRED  G.  WOLFE,  Ji stice, 

I.    291'I.A.  621 


JUSTUS  L.  JOHNSON,  Clc 
RALPH  H.  DESPER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 

9FPQ  \^Tl  "^^^'  opi^io^  of  the  Court  was  filed  in  the  Clerk's 

Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


Gen.  No.  9215  Agenda  No.  12 

In  the  Appellate  Court  of  Illinois, 

Second  District 

May  Term,  A.  D.  1937. 

Orrin  J.   Grahcun, 

Appellant, 

Appeal  from  the  Circuit  Court 
vs. 

of  Winnebago  County 
John  Carlson, 

Appellee, 

HUFFMAN -F.J. 

c   This  is  an  action  by  appellant  af?ainst  appellee  for  per- 
sonal injuries  consisting  of  an  arm  injury  incurred  on  November 
12,  1935,  at  about  6:00  o'clock  in  the  evening,  while  appellant 
was  walkin  «  south  along  a  cement  highway  near  the  city  of 
Rockflord,  Illinois,   appellee  v  as  drivin^r  his  automobile  north 
upon  this  highway.  The  complaint  consisted  of  two  counts,  the 
first  based  upon  negligence  and  the  secon  d  upon  wilful  and 
wahton  conduct.  A  special  interrogatory  was  submitted  to  the 
jury  with  respect  to  Vvilful  and  wanton  conduct  of  the  defendant. 
They  answered  same  finding  that  said  defendant  was  not  guilty 
of  wilful  and  wanton  conduct,  With  respect  to  the  first  count, 
the  jury  found  in  favor  of  the  defendant.  The  court  entered  a 
judgment  on  the  verdict,  and  the  plaintiff  below  has  prosecu;:ed 
this  appeal. 

The  evidence  of  appellee  discloses  that  he  was  driving 
his  automobile  north  upon  the  highway  in  question;  that  he  was 
travelling  between  forty  and  forty-five  miles  per  hour;  that  it 
had  been  raining;  that  he  had  the  car  lights  on,  and  that  they 
were  in  good  working  order;  that  the  brakes  were  in  good  condition; 
that  as  Jie  was  driving  along  the  highway,  a  "shadow  loomed  up" 
upon  his  right,  and  that  he  swerved  his  car  to  the  left;  that  he 
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felt   "a  sort   of  thump"  on  the  side  of  his   car,   and  brougr.t   th« 
car  tS  thol^tMS  ^^°a^cl  Te%  tt^lld^^eltHhlH^T^^;"  A^^f^^?'*  ^^ 
was  backing  the   car,    a  man   came   running  toward  him  waving  his 
arms;   that   it   looked  like  he  had   eu  object   in  hia  hands,    and 
appellee  thought   it  was   a  Jioldup ;   that  he   started  his  ct^r  for- 
ward aiid  proceeded  to  the  City  of  iiockford  and  to  the  police 
station,  where  he  reported  the   incident,   and  where  he  discovered 
that   the  door  handle  on  the  right  side  of  his  car  was  missing. 
The  appellee  was   accustomed   to  drivi  g  this  highway,   and  was  well 
acquainted  with  same.     He  states  that  he  thouglit   soi^eone  had 
struck  his   car  v/ith  some  kind  of  an   object,   as  he  passed. 

The   appellant   claims  that  as   he  and  his   companion  v/ere 
walking  south  along  said  highway  and  upon  the  shoulder  along  the 
east  side  thereof,   at  a  distance  of   about  four  feet    from  t   e  pave- 
ment,  the  appellee  drove  his  car  off  the   pavement  and  upon  the 
shoulder,    striking  appellant  and  breaking  his  aam.       ibout  ten 
minutes  after    the   accident  happened,    the  witness  Braham  cajiie 
along  in  his  car  proceeding  south.     This  witness  states  he  saw 
a  couple  of  men  lying  on  the  ground  along  the  east   side  of  the 
highway.     Upon  stopping  to  investigate,   he   foxind  them  to  be 
appellant   and  his   companion.      The  witness  took  them  in  his  car 
to  the  Transient  Camp  where  they  were  living,      r^ppellant '  s   compan- 
ion was  not   injured  in  any  way.     The  evidence  of  the  Camp  director 
is  to   the   effect  that    he  \^as   serving  as   Gamp  Director  at  Transient 
Camp  No,   1,   at  Rockford,   and  in  charge  of  said  camp;   that  he  was 
present  when  appellant   was  brought  to   the  camp  with  a  broken  arm; 
that  he  examined  him,   discovered  his   arm  was  broken,    adndnistered 
slight  treatment  by  placing  the   same  in  a  sling,   and   took  the 
injured  m&n  to  St.   Anthony's  Hospital.     The  testimony  of  the  Camp 
Director  ts   to  the  effect  that  appellant  was  drunk.     It  appears 
that  he  had  a  partially  filled  bottle  of  whiskey  in  his  pocket  when 
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he  arrived  at  the  hospital.  The  surgeon  at  the  hospital  states 
that  appellant  was  under  the  influence  of  liquor  at  the  time  he 
was  brought  there.  The  campanion  who  was  with  appellant  at  the 
time  of  his  injury,  and  who  was  also  an  inmate  of  the  Transient 
Camp,  did  not  appear  as  a  witness. 

Appellant  urges  three  points  for  reversal. ;  First,  incompe- 
tent testimony;  second,  erroneous  instructions;  and  third,  that 
the  court  erred  in  overruling  his  motion  for  a  new  trial.  The 
third  point  is  not  argued.   The  record  in  this  case  has  been 
carefully  examined.  Nothing  appears  therein  to  cause  this  court 
to  believe  that  a  subsequent  jury  would  find  differently  on  the 
facts,  than  did  the  jury  in  this  case.  The  evidence  complained 
of  is  not  considered  suffioleflit  to  constitute  reversible  error. 
We  are  of  the  opinion  that  appellant  had  a  fair  trial  and  that 
the  issues  in  the  case  were  clearly  before  the  jury,  that  the 
jury  was  fairly  instructed  by  the  court,  and  not  misled  by  any 
of  the  instructions  of  which  appellant  complains. 

Judgment  affirmed. 
Dove,  J,  Dissents. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHN  SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  il'.o  keeper  of  the  Records  and  Seal  therwf.  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  ol'  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this ■ — ^day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  AppeUatf  Court 


(73S15 — 5M — 3-82) 
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AT  A  terl:  of  the  appellax^Cour 

Begun   and  held  at   Ottawa,    on   Tuesday, ^y^c   4th   d;3.y 
year  of   our   Lord  one   thouna^  ninelhundred  and 
within   and  for    the   BecGr]fd   Di  itriol*  Q#^he\3t 

present   —   The   Hon.    BLAINE   HUE  ^MAH,    Preoidirfg  Jjictico, 
Hon.    FRANKLIII  R|   DOVE,    Jij^ce, 
Hon.    FRED  G.    WOltE,    Justice. 
JUSTUS   L.    JOHNSol,    Clerk. 
RALPH  H.    DESPER,    Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 
9FP9   1937      *^^"  opi^io^  of  the  Court  was  filed  in  the  Clerk' 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


Gen.  No.  9216  Ag«nda  No.  16 

In  the  Appellate  Court  of  Illinois 

3econd  District 

May  Term,  A.  D.  1937, 

Herman  Derner, 

Appellee, 

Appeal  from  the  Circuit  Court 

vs. 

of  Rook  Island  County 
John  J.  Morton, 

Appe llant , 

HOFFMAN -F.J. 

This  is  an  action  brought  by  appellee  against  appellant 
for  personal  injuries  sustained  by  reason  of  being  struck  by  an 
automobile  operated  by  appellant.  The  accident  occurred  at  the 
intersection  of  Twenty-First  street  and  Fourth  Avenue  in  the  City 
of  Rock  Island.   Appellant  was  proceeding  south  «ntil  he  came  to 
the  interseetion  of  this  street  and  Fourth  Avonue,  when  he  turn- 
ed his  car  to  the  east  on  Fourth  Avenue.  -i.ppellee  was  attempt- 
ing to  cross  Fourth  Avenue  from  the  north  to  the  south  side 
thereof.   There  were  two  sets  of  street  car  tracks  on  Fourth 
/ivaiue.   The  accident  happened  on  the  north  set  of  tracks  at  a 
time  when  appellant  was  in  the  act  of  passing  another  automobile 
going  east  aid  travelling  along  the  south  set  of  tracks.  The 
accident  occurred  on  September  14,  1935,  at  about  9:00  o'clock 
in  the  evening.  The  cause  was  tried  by  Jury  which  retvirned  a 
verdict  in  favor  of  the  plaintiff  below  for  1715.25.  The  de- 
fendant below  prosecutes  this  appeal  from  the  judgment  of  the 
court  on  said  verdict. 

The  appellant  assigns  a  number  of  errors  for  i-eversal, 
among  which  are  those  going  toward  certain  instructions  given  on 
behalf  of  appellee.  For  the  purpose  of  this  opinion,  our  condJ*r- 
atlon  will  be  directed  toweird  same. 
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Appellee'3  instruction  No.   5  deals  with  the  question   of 
a  p re ponder  em  ce  of  the  evidence  with  respect    to  the  number  of 
witnesses  testifying  to  a  particular  fact   or  state  of  facts,   and 
concludes  with   the  following  sentence:    "A  number  of  credible  and 
disinterested  witnesses  testifying  on  the  one  side  or  the   other 
of  a  disputed  point   is,   however,   the  proper  element   for   the   Jury 
to  consider  in  determining  where  lies  the   preponderance  of  the 
evidence,"     Appellee  answers  the  objection  to  this  instruction 
by  stating  that:    "It  is  readiiy  apparent   that  the  word   'the' 
was  intended  by  the  court  to  be    'a'."     Appellee   also  urges  that 
instructions  No.   6  and  18  cure  No.    5.     The  court   is  unable  to 
agree  with  appellee. 

Appellant   objects  to    instruction  No.    9  given  on  behalf 
of  appellee.     This  is   an  instruction  which   directs  a  verdict. 
Such  instructions  must  limit   the  jury  tothe  neglif.ence  of  wrong- 
ful conduct   charged  against  the  defendant  in  the   complaint, 
Gamhart  v.   Reeves,   288  111,    .-^pp,    159,      '^he   above  instruction  was 
defective  in  this  respect.      It  directed  and  authorized  a  recovery 
for  negligence  generally,  without  limiting  the   same  to  that 
charged  in  the  complaint. 

Appellee's  instruction  No,   4  had   to   do  with  the  burden 
of  proof  and   closed  by  stating  to  the   jury:    "Still,   if  the   Jury 
find  that  the  evidence  bearing  upon  the  plaintiff's  case  prepon- 
derates  in  his  favor,    although  but  slightly,    it  will  be   sufficient 
for  the   jury  to   find  the  issues  in  his  favor."     Instructions  of 
this  nature,   to  the  effect  that  if  the  evidence  preponderates  in 
plaintiff's  favor,   although  but   slightly,    it  vill  be  sufficient 
for   the  jury  to  fihd  the   issues  for  the  plaintiff,  have  been 
severely  criticized,   and  in    cases  \^ere   the  plaintiff's  evidence 
did   not   clearly  preponderate,    have  been  held  erroneous,   v.olozek  v. 
Public  Service  Co.,    342  111.    482,   495;    ivillia^is  v.   Stearns,    256 
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111.  App.  425,  433;  Dean  v.  Yelloway  Pionear  System,  Inc.,  259 
111.  App.  180,  192. 

Appellee  urges  the  rule  that  If  a  case  iz   not  close  on 
the  facts  and  the  evidence  sustains  the  verdict,  that  errors 
in  Instructions  will  not  necessarily  work  a  rerersal.  Such  rule 
prevails,  yet  it  must  be  administered  in  view  of  the  entire  re- 
cord, and  a  couxt  of  review  will  not  adopt  such  rule,  unless 
from  a  review  of  the  record  it  appears  to  the  satisfaction  of 
the  court  that  the  jury  was  not  misled  thereby,  thus  precluding 
the  likelihood  of  the  same  having  been  prejudicial  to  a  liti- 
gant's rights.   Otherwise,  the  verdict  will  be  set  asi^^e.  Franks 
V.  Mat son,  311  111.  338,  343. 

The  purpose  of  instructions  is  to  convey  to  the  jury 
correct  principles  of  law  ea  apply  to  the  evidence  in  the  case 
and  the  allegations  of  the  complaint,  so  that  the  jury  by  appli- 
cation of  correct  rules  of  law  to  the  evidence,  may  arrive  at  a 
proper  and  legal  conclusion  according  to  the  law  and  the  evidence. 
It  is  to  be  presximed  that  respective  counsel  have  prepared  the 
instructions  before  trial  and  at  a  time  when  care  and  accuracy 
may  be  readily  employed.  Under  the  practice  in  this  state,  the 
trial  court  is  compelled  to  read  and  determine  the  correctness 
of  the  Instmotions  during  argument  of  the  case  to  the  jury.  This 
is  an  added  reason  why  care  should  be  eiercisecl  in  the  preparation 
of  instructions  in  order  that  they  may  not  only  state  correct 
principles  of  law,  but  aay  state  them  correctly. 

For  the  errors  above  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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STATE    OP   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecovds  and  Seal  thereof,  do  hereby 
certify  that  the  forejroing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above  entitled  caxise, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Court 

(73815 — oM — 3-S2) 


f//'7 


AT   A   TERL   OF   THE  APPELLATE   COLTlT,lv 
Begun   and  held  at   Ottawa,    en   Tuesday,    the  4th   day   |f  Jjg.y,/in  "the 
year  of  our   Lord  one   thousand  jrfime  hdndred  and  tai^jP'y-'W^vcn, 
within  and  for    the   Second   Dy^tTilpt   odf  the  Stat 


present 


The   Hon.    BLAIiJE   HUFFlvIAlI,    Pr 
Hon.    FRANKLIN  R,    DOfE, 
Hon.    FRED  G.    WOLFE,  llUGtice. 
JUSTUS   L.    JOKNSOK,    c\erfc;.     .. 
RALPH  H.    DESPER,    Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 

SEP  9   1^     ■t^f^  opinion  of  the  Court  was  filed  in  the  Clerk'c 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


)en.   No.    9139 


AC^Q^ii  ''o*    26 


iw  Tirs 

AFPELLATS  COURT    0?  ILi IN018 
3aC0ND      DI3TWICT 

May  Term,   A.  D.   1937, 


Sthel  KoClary,  AdminlaLratrix 

of  the  Katat©  of  /onel  W.  roGlary, 

Deoeasocl, 


Appellee 


TS, 


Grand  Lodge  Brotherhood  of 
Railroad  Trainmen, 


Appel lant • 


Appeal  from  the  Circuit 
Court  of  Kankakee  County 


DOVIB,   J. 

On  March  a5th,   1919  Amel  w,  MoOlary  executed  an  applioatioB  for 
a  benefit  oertifloate  to  be  issued  to   him  by  the  Grand  Lodge  Brother- 
hood of  Railroad  Trainmwi.      On  June  17,   1919  the  benefioliiry  certificate 
which  forms  the  basis  of  this  action  was  issued,     >iCcording  to   its 
terms,   it   mtitled  MoClary   to   participate  in  the  beneficiary  depea*t- 
laent  of   tiie   Brotherhood  to  the   extent  to  Twenty-eight  Hundred  rollers, 
which  aaoxmt  would   be  paid  upon  the   death  of  the  number  insured  or 
upon  his   becoming  totally  and  permanently  disabled  within  the  mean- 
ing of  Oeotion  68  of  the  Constitution  of  the   Brotherhood.     This    Section 
68  prorides  that  any  beneficiary  in  good   standing,  who  shall   suffer 

the  complete  and  permenent  loss  of  sight   of  one  or   both  eyes  shall 

I      be  stcJUt  considered  totil\v  mid  r^rir.Hnently  dls.nMed  eiid  shall     ^ 
^j«AJiiM^  be  entitled  to  recelTe,   upon  furnishing  sufficient  ana   satisfactory 

proof  of  sucb   total  and  permanent  disebility,   the   full  amount  of  his 

beneficiary  certificate. 

Section  69  of  the  Constitution  provides  that  proofs  of  total 

and  pernmnent  disability  shall  be  made  by  the   insured  and  the 

secretary  of  the  lodge  of  which  the  insured  is   a  menber,   by  prcmptly 

making  statements  in  writing  of   such    disability  on  the   form  prescribed 

by  the  Brotherhood  and  under  the   seal  of  the   lodge,  which  statcaeBt 
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shall  b«  aign«d   by  the    Pr«8ldent  and  Traaatirar  of  tba   subordinate 
lodge  and   that   the   attending  physician  shall  make  a  sworn   stateMsnt 
setting  forth  the  nature  and  the   extent  of  the  injury  and  that  these 
proofs,   including  the  beneficiary  certificate  fOid  all  receipts  for 
ell  dues  and  assessments  paid  by  the  member  are  to  be  forwarded  to 
the  Secretary   and  Treasurer  of  the   Grand  Lod^re  of  the  brotherhood 
for  allowance  or   rejection  of  ths   olaln. 

On  September  25th,   1931,      cClar:.'  instituted  this  suit,   claim- 
ing that  he  wns  entitled  to  the    benefits  under  his  certificate  as 
provided  by  the  constitution  tmd  by-laws  of  the   Brotherhood  because 
of  his  loss   of  si^t.     Before   trial,   the  insured  died  and  his  adminis- 
tratrix was  substituted  as  plaintiff.      By  appropriate  pleas  the  de- 
fendnint  urged  that  no  liability  existed  because  the  insured  at  the   tlmt 
of  i&aklng  his  application  was  afflicted  with  arthritis  of   the   spine 
and  that  the   answer  in   his   application  wherein  he  had  stated  that  he 
had  never  had  lnflamaatlc»i  or  other  disorder  of  tbe    spine  was  false 
and  untrue.     The  pleas  of  the   defendant   also  raised  the   question 
whether  the  inuured  had  lost  hla  sight  within  the  meaning   of  the 
provisions   of  the  certificate*      At  the  close  of   all  of  the   evidence, 
the   Jury,   in  obedience  to   a  peremptory   instruction,   returned  a  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant  for  %zeQO.OO, 
Upon  this  verdict  Judgnsat   was  rendered  and  ths   Brotherhood  appealed 
to    this   Court.     Upon  a  review  of  the   record,  we  concluded  that  the 
question  whether  ^'cClary  made  a  false  answer  In  his  application  In 
his    reply  to  the    question  whether  he  was  afflicted  with  inflassnation 
or  disease  of   the  spine   and  whether  the    allegations  of  his  declax^- 
tlon  to  the    effect  that   he  was  blind  in  his  right   eye,  were   questions 
of  fact  which  should  have  been  submitted  to  the    Juiy.     ^^e   therefore 
reversed  the   Judgment   and  remanded  the   cause  for  another  trial. 
MeClary  v.  Grand  Lodge  Brotherhood  of  Railroad  Trainmen,   269  111. 
App.    658. 

Upon  the  cause  being  reinstated  in  the  trial   court,   various 
aaendments  were  loade  to  the  pleadings  and  the  cause  was  again  sub- 
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mltted  to  n   Jury  rttsultl  ng  Ic  a  Tttrdlot  for  th«   plaintiff  for 
^2600*00,     Upon  this  vardiot,  jud^rnont  was  randerad  «nd   th«  Brotbar* 
hood  again  appaalad,   and  this   Judgmant  was  again  rararaad  and  tha 
oausa  rariundad.     I/'oClary  v«   Grand  Lodge  Brotharhood  of  Railroad 
Trainman,   282  111*  App*   77«     Anothar  trial   in  tha   Ciroult   Court 
rasulted  In  a  verdict  in  favor  of  tha  plaintiff  for  $2800.00  and 
interest  and  upon  this    verdiot  the  trial   oourt  entered,   on  Saptar.bar 
2,   1936,   a   judgment  for  ^3,608.46  and   the    record  is  again  before  us 
for  review. 

Before  the    second  trial   in  the   Circuit  Court,  the   plaintiff 
amended  lisr  declaration  ard   es  amended  it  consisted   of  five  counts. 
The  first   count  as  ananded  alleged  the  execution  and  delivery  of  tha 
benefit  certificate,  set  forth  the  certificate   itself^     Averred  that 
tha  insured  complied  with  the   constitution,   regulations  and   general 
rules  of  the  Brotherhood  and  paid  all  dues  re^iuired  of  him  until  the 
filing  of   the   instant  suit.     It  further  alleged  that  in  t>.e  year  1931 
the  insured  suffered  ocmplete  end  penr^anent  loss  of  the  sight  of  both 
eyes,  that  thereafter  he  made  proof  of  his   said  disability  in 
accordance  with  said  certificate  and  with  tie   constitution,  reculations 
and  general  ifulos  of  the  Brotherhond  ,  that  the   secretary  of  the  local 
lodge  of  which  the  Insured  was  a  member  and  the   Insured  promptly, 
after  said   disability,  made  statetaents  in  writing  of  such  disability 
an  the  form  prescribed  and  under  the   seal  of   the  lodge,  which  state* 
Bwnts  were   also  signed  by  the  president  and  treasurer  of   tha  local 
lodge,  that  insured's  attending  physician  made  a  atatenant  in  writing 
setting  forth  the  nature  and  extent  of  the  injury  and  all  proofs.    In- 
cluding the  certificate  of  plaintiff's  intestate  and  his  receipts  for 
dues  and  assessments  for  the  month  in  «^ioh  said   disability  occurred 
were  caused  by  plaintiff's   intestate   to  be    forwarded  to   the   general 
secretary  and  treasurer  of  defendant.      That   said  claim  was  denied  by 
defendant   and  on   Aug\xst   £1,   1931   the   defendant  canceled   said  benefit 
certificate. 
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Th«  8«oond  SMSitd  oount   arerrad  thn  •xaoutlon  cmd  delircry  of 
the  benefit   oertif ioate,    the    oompllnno*  by  plaintiff**  lnt«8tQt«  «ltb 
tb0   oonstltutlon,   reflations  and  general   rules  of  the  Brotherhood, 
the  payment   of   dues  and   the   loss  of  sight  by  the  Insured.     It  Is 
then  alleged  th«t  the  insured,   Uirough  one   C.   D,  Oary,   entered  into 
oorrespohdeno  e  and   negotiations  with  defendant's  looal  lodcre  and  grand 
lodge  and  denxinded  paymeat  under  Jeotlon  68,   for  oonplete   and  ponaxioiit 
loss  of  sight   of  both    eyes,   that   tbe   defendant  thereafter   ended  said 
negotiations  and  refused  to  pay  the   Insured  any  benefits,  and  canoeled 
the  oertiflcate  on  the  ground  that  the    insured  was  not  oooipletely 
and  permanently  disabled  according  to  the   general   rules,   laws  and 
constitution  of  the  defendant.     As  a  part  of   this  oount,   the    soooaA 
page  of  Gary's  letter  to  defendant  under  date  of  August  1,  1931  here- 
inafter referred  to,  was  set  forth. 

The   third  oount  as  amended  Is  sinilar  to  the   second  except 
instead  of  alleging  that   defendant  canceled  the  certificate  on  the 
ground  that   insured  w»s  not   ocsnpletely  and  permanently  disabled, 
this   oount  averred  that  the  defendant  refused  to   pay  the  claia 
under  Section  68  end   canceled  said  certificate  on  aocou  it   of  plain- 
tiff's intestate's  mis-statements   as  to  his   vision. 

Tlw  fourth  oount  as  amended  is  similar  to  the  third  oount 
except  that  instead  of  alleging  that  defendant   canceled  the   oertifi- 
oete  on  account  of  plaintiff's  intestate's  mis-statements  as  to 
vision,    averred  that  the   defendant  refused  to  pay  under  said   section 
68  and  canceled  said   certificate  on  the    ground   that  plaintiff's 
intestate  had  arthritis  prior  to  making  application  for  said  oertifi- 
oate. 

The  fifth  amended  oount  alleges  the    issuance  of    the  certificate 
and  the   disability   as  averred  in  the  other  counts  end  alleges  that 
plaintiff's  intestate  made  proof  thereof  upon  forms  fmrnished  by  the 
defendant,   that  said   proof  of   loss  was  signed  and  sworn  to  by  the 
attending  physician.    Dr.   D.  v  .   O'Loughlin,   that  it  set  forth  that 
plaintiff's  intestate  was  suffering  from  the   complete  and  permanent 
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loss  of  the  sight  of  th«    right  aye  and  Impaired  vision  of  ths  Is  ft 
sye ,   that  said  proof  wus  not  mads   as  a  bsnsTolsnt  olalrtt  but   dafsndant 
refused  to   pay  ths    same  for  the   express  reason  that  the  Insured  «ss 
not  pern;f!inently   disabled  and   oinoeled  said   oertlf  leate   on  ^u/'ust   21,19314 

To  ttnlft  amsnded  deolarutlon   the    defendant  filed  the  general  Isaoe 
and  five  special  pleas*     Dy  the  first  speolal  plea  (defendant  Insisted 
It   was  not  liable  beoause  the   as  u red  did  not  maks  proof  of  pernanent 
disability  within     six  months  after  the  disability   occurred  as  required 
by  Section  64  of  the  constitution  of  the  defendant*     By  the   second 
special  plea  defendant  Insisted   It  was  not  liable  beoause   the   assured 
did  not  oominenoe   ths   Instant  suit  within  six  months  after  Kfaroh  9,   1931, 
at  which  time  defendant's  Board  of   Insurance  rejected  plaintiff's 
Intestate's  claim,  a«  required  also  by  said   Section  64  of  Its  con- 
stitution*    By  the  third   special  plea,   defendant   insisted  that   no 
declaration  was  on  file  herein  which  stated  a  cause  of   action  until 
October   14,  1933,   which  was  more  than  ten  years  after  the   alleged 
cause  of  actlem  occurred.     By  the  fourth  special  plea,   defendant 
insisted  it   was  not  liable  because  the    insured  answered  in  his  applloa- 
tion  that  he  had  never  had  any  Inflaiamatlon,   or   disorder  of  the   spine, 
brain  or  nervous  system,  which  answer  he  warranted   to  be  true,   that 
said  answer  was  false,   that  previous   to  executing  said  application  he 
was  afflicted  with  a   disorder  of  the   spine   and   that  immedlfttely  upon 
Q  discovery  of  these  facts,    defendant    canceled  said  certificate  and 
tendered  the   assured  $483.80,   being  the  full  amount  of  his  beneficiary 
assessments.     The  fifth   qpeoial  plea  set  out  Section  69  of  dcfendeuit's 
constitution  and  averred  that  the    insured  did  not  furnish  a  physician's 
stateaent   or  make  proof   showing  any  total  permanent  disability  pursuant 
to  the  provisions  of  Sections  68  and  69. 

The  beneficiary  certificate   stated  thet   it  was   issued  upon  the 
express  condition  that  I.^oClary  should  oor.ply  vith  ti«    constitution, 
generfil  rules  and  regiilatlons  now  In  force  or  i*ilch  may  hereafter  be 
adopted  by  the  Brotherhood,  which,   as  printed  and   published  by  the 
Grand  Lodge,  with  the  application  for  this   certificate  snd  with  tha 
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Badloal  0zaminatlon  and   the  e«rtlfloat«,    shall  eonstltut*  th« 
oontrAOt  t»tw««n  MoClary  and   th«  Brotherhood.     Vihen  the    eertlTleate 
was  dellrered   to   MoClftry,   it   hnd  copies  of  the  application  and   the 
nedlojitl  ezflinlnation  rattaohed  to   it  and  the   seeretary  and  the   treasurer 
of  the  lodge  certified  on  it  that  MoClary  hed  aeoepted  the   oertifieste 
upon  the   conditions  therein  set  forth. 

''>ectlon  64  of   tb«   constitulon  provides  that  all  ri^i^t  of   action 
upon  the  beneficiary  certificate  a^iould  be   absolutely  barred  unless 
proofs  of  total  and  pemanent  disability  should  be  forwarded  to  the 
general   secrettiry  end  treasurer  within  six  months  after  such  dis- 
ability occurred  und  should  be  likewise  barred  unless  such  action 
should  be  consnenoed  in   acme  court  of  competent  Jurisdiction  within 
six  months  after  the   final  rejection  of  the  cl<d.i:i  of  the  Board  of 
Insurance. 

The  proof  is  thot  the   benefit  certificate  was  dated  Vmj  1, 
1919  and  duly  issued  end  accepted  by  the  insured,  who  paid  dues 
thereon  to  and  including  August,  1931.     That  on  August  27,  1930   the 
insured  filed   a  petition,  directed  to  tbs   local  lodge,    for   a 
benevolent,   oleiiin  under  Sections  70  and  71  and  submitted  with  it  a 
statement  by  Dr,   D.   J.   0*Loughlin  in  vdiich  he  certified  that  he  had 
made  a  physieial  examination  of  IticClaxy   on  August    ^0,  1930,  which 
disclosed  that  he    had   **an  optic  atrophy,   complete,   right  eye"  and 
that  the  TisionsLL  efficiency  of  his  right  eye  vas  a  total  loss  and 
that  his  condition  was  permanent.     It  further  appeared  frois  i-cGlary's 
written  declaration  to   the  Brotherhood  that  he  first  engaged  in 
train  service  on  November  7,   1918  and  that  he  left  the  service  on 
June  84,   1923,    that  Dr.   D.   «r.   0*Loughlin  was  his  attending  physician 
and  that  he   had  lost  the  si>^it  of  his   right   eye.     To  the  ^estion: 
•^ate  of  injury  or   first  sickness  leading   to   present  condition?" 
he  answered:  >*23rd  Jan.  19£3."     Under  date  of   ;eptexber  7,  1930, 
the  president  and  secretary  of  the   local  lodge  at  Xaakakee  wrote 
the  Beneficiary   Board  of   defendant   at  Cleveland  that  the  petition 
was  duly  considered  by  tfte  ^ooal  lodge  and  approved. 
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On  Decamber  4»  1930  notices  wer*  8«at  to  tb«  Tr««flur«r  of 
UoClary*8  looal   lodg*  and  to  UoClary,  oontalning  th«  Infonuitlon 
that  his  disability  cl  ilm  had  been  disapproved  by  the   Beneflolary 
Board.      I<:oClur7  was  further  Infoimed  at  this   tine  that  the  aotlon  of 
the   l^enefiolary  3oard  would  be   reported  to  the   Beard  of  Inauranoe  at 
the  next  annual  meeting  of  tbo    Srand   Brotherhood   and   that   If  he  so 
dealred,    he  might  appear   before  this    Board  the  last  week  In  J&nuarjr 
■nd  tlta    letter  advised  him  to    address   all  oorrespondenoe  to  the  Grand 
Secretary  and  Treasurer.     The  reason  given  in  the  notice  for  the 
rejection  of   the  Benevolent  Claim  was  that  In  the   Judgment   of  the 
Beneficiary  Bcmrd  the  claimant  whs  not   totally  and  peoaanently  dis- 
abled according  to  the   laws  of  the  Brotherhood.     It  appears  that 
^oClary  appeared  before  the  Board   of  Insurcmoe  and    that  at  the  annued. 
meetlnfr  cf   the   Grand  Brotherhood   held   In  the   last  week  of  Januar/, 
1931,  the    aotlon  of  the  Deneficlaxy   Board  disapproving  the  olala  was 
3U3t«xlned  by  the  Board  of   Insurance   and  subsequently  i>loClary  and  the 
secretary  of  his   local  lodge  were   inforjaed,  on  L'aroh  9,  1931,   of  the 
aotlon  of  the    Board  definitely  rejecting  his   claim. 

The   evidence  further  discloses  that   along   the  first  part  of  Way, 
1931  MeClary  consulted  Mr.   G,   J.   Gary,  an  attorney  and  friend,  who 
Atoterested  himself  in  i»;cClary»n  claim  and  on  May  7,   1931  Gary  wrote  the 
head  officers  of   the   Brotherhood  in  Cleveland  that  in  order  to  satisfy 
himself  of  the  merits  of  K'cClary'a  claim,  he,   Gary,   had  had  iJoClary 
examined  by  several  physicians  and  that  their  finding  was  to  the 
effect  that  McClary  was  wholly  and  persanently  disabled,  suffering 
from  R  malady  he  may  not  outlive,  that  he   is  not   able  to  perform 
manual  Is^bor  or  earn    a  livelihood,   that  ho  goes  about   stooped  and 
crippled  and    Is  sick  and  wholly  unable  to  work.      In  this   letter  Gary 
expressed  the  opinion  that  MeClary* s  claim  was  a  meritorious  one  and 
asked  the   Brothciiiood  to    re-open  his  case  and  reconsider  Its  action 
of    }^arch   9,  1931,  which  finally  rejected  KoClary's  claln;.      On  May  11, 
1931,   the  ^ieneral  Secretary  and  Treasurer  of  defendant   replied  to 
Gary,   Informing  him  that   all  the  officers  and  the  VHrlous    boards  otf 
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defendant  were  In  oonvention  at  Houston,  Texas,  that  M«Clarr*e  olaim 
mist  t)e   referred  to   the   Beneflolbry  Board  end  that  Its  ■enbers  would 
retui'n  sometime  tlie   first  of  June  and   e:iqpre*sed  regret  that  the  aatter 
must  neoesaarlly  be  doloyed.     On  June  S9th,  19A1,   ttm  General  Counsel 
of  defendant  wrote  Cary,   but   this  letter  was  not  introduced  in  erldenoe 
but  on  August   1,  1931,   Gary   replied  and   advised  the  Oipieral  Counsel  that 
Dr.  Greeninan  and    Lr.   Cunnon  bnd  recently  ezanined  VoClary  and   found 
thet  he  was  auf  faring  frcm  arthritis   of  the    spine,   thet  arthritis 
was  progresnive  and   that  he  was  totalJly  and  pexmanently  disabled,  that 
two  phyaioians  had  reported  that  MeClary  was  without    sight  in  his  rl/;ht 
eye  tmd  that  hia   vision  in  his   left  eye  was  badly  irpaired,   that   these 
reports  of  lvIoClary*s  physical  condition   bring  hlin  within  the  prorisioos 
of  Sections  69  and  70  of  the  oontrnot  of  inaupfince  and  that  the   condi- 
tion of  his  eyesight   brings  him  within  3eotlon  88  of  the  oontr'»ot  and 
his  case   is  therefore  lifted  from  the   consideration  of  the    benevolent 
side  of   the  contract  and  he  is  entitled  to  the   payment  of  bis  insurance 
at  once*     In  this   letter  Gary  also  wrote:    "You  desired  sone  mrmy  in- 
formation concerning  this  man  and   I   have  had  hiir  supply  me  with  the 
discharge  papers  showing  that  he  was  in  the  anny  three  days  and  was 
discharged  way  back  in  June,  1918  as  then  having  this  arthritis  of  the 
spine  and  was  then  considered  as  unfit  for  army  service,  with   the 
disease   a  prce;res3iv©  one,   you  can  understand  something  of  the   cnndi- 
tlon  of  this   isan  thirteen  years  thereafter.     It  will   be  necessary  that  yon 
return  me  this   army  certificate  when   it    shall  have  served  its  purpose 
to  you."     To  this   letter  the  General  Counsel   replied  under   date  of 
August  4,    1931   as  follows:    "In  re  -  Amel   A.  i-oClary,  L.70C.     This 
will  acknowledge  receipt  of  yours  of  the  1st  Inst,   containing  cer- 
tain additional  proof  in  re  the  claim  of  Amel  *,  KcClary.     This   has 
been  referred  to   the   beneficiary  board  and  the    claimant   should  be 
advised  as  to  their  action  at  an  early  date.      I  em  roturnin?  herewith 
bis   certificate  of  discharge  from  the  anny,   after  having  taken  a 
photostatic  copy  of  the   same.** 
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On  Aw^st  14,  1931,   th«  d«f«a(iant,   fro«  Its  ff«n«r!il  offio** 
in  Cl«Y«lan<l,  wrote   the  seoretar/  of  the   local  lo4g«  et  Kankakee  •■ 
follows:    Thla  is    to  advise  you  that  the   ^enefieisrj  Board  found  it 
necessary   to  disapprove  the   benevolent  olaim  of  Brother  Anil  K. 
t£oClary  of   your  lodge,  cancel  his  beneficiary  eertifioete  and  order 
the  return  of   benefioinry  and  tuberculosis  assessBMnts  remitted  on 
his  account  frofr  the  date  of  his   ^^dnission  as   a  claims  D  Kmnber 
May,   1919  to   AuKUtit,   1931  Inc.   on  r^coount  of  rrlsstatensnts  in  foim 
131  relative  to  his    vision.     This   action  Is   in  aocordanoe  with 
Sect  ions   59   and   140    of  the   Constitution,   the   former  readln/?  as 
followu   -  'If  any  untrue  or   incomplete  answers  shall  be  made  in 
said    appllcaticm,   then   the   certificate  Issued  thereunder  and   said 
contract  shall  be  absolutely  null  imd   void,     I  am  enolosiz^   check 
No.   C   S3130  in  the  svan  of  ^483.80  payable  to   /jiiil    V.  l^oClary,  whioh 
kindly  deliver  to  him  after  he  has  signed  the    onolosed  receipt   In 
ttie  presence  of  a  witness,   rstuming  the    voucher  to  the  undersigoad* 
You  should  not  accept  any  further  beneficiary  assesa&ents  on  behalf 
of   Brother  I-^oClary.     If  he  desires  he  may  remain  In  the  organizatioa 
as  an  honorary  member."     On  August  19,   1931,   Gary  wrote  the  Brother- 
hood to  the  effect  that  WoClary  had  received  r   copy  of  its  letter  to 
the  secretary  of  the  local  lodge,  v.*ierein  MoClary*3  olain  had  been 
rejected  upon  the  ground  that  he  had  made  mis-statements  concerning 
his  vision,   that  he  had  aivised  ?'oClary  not  to   accept   the   voucher 
for  $483.80  and  that  suit  would  be   instituted  on  the   certificate.      On 
August  tk     21,  1931  the   general  secretary  and   treasurer  of   defsndant 
wrote  Caiy  acknowledging  receipt  of  his  letter  of  the  19th  and  stating 
that  MoClary's   "membership  was   cfmceled  relative  to   his  having 
arthritis  prior  to  his  makin/?  application  for  beneficiary  certificate, 
of  which  he  made  no  mention**  and  not  because  of  r.ls statements  relative 
to  his  vision.     Thereafter  end   on  Geptember  2  5,   1931  r.oClary   in- 
stituted this   suit. 
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The  conatitution  of   tu*   Brothorhood  also  oontainvd  a  provision 
permlttint^   the  mcmberahip  to  prasttnt  olaljns  not  oomln^  within  tha 
tsma  of  Section  68  of  the  Coriotltutlon*     Muoh  olalcc   are  designated 
••Benevolent  0101013**  and  they  are  provided  for  In  Sections  70  and   71 
of  the    Constitution.     Jootlon  70  prorldes  thnt   suoh  olalms  shall  be 
addressed   to  the   3enevolenoe  of  the  Brotherhood  and   shall  In  no  easo 
be  made  the   basla  ol    any  legal  liability  on  the  part  of  the   Brother- 
hood.    This   section   ulso  provided  that  all  3enevolent   olalBS  dis- 
approved by  the  Beneficiary   Board  were  to  be   reported  to   the  Board  of 
Inaurtinoe  at  the  next  annual  meeting  of  the  Brotherhood  for  such 
disposition  as  the   Board  of   In:^urance  shall  deec    Just   and  proper. 
Section  71  provides  that  a  member  desiring  to   present   a  claiis  under 
Section  70   shall   petition  his   lodge  In  writing  upon  the   form  provided 
by  the  General  .'ieoretary  and  Treasurer,  which  petition  is  to  be 
executed  by  the  member  and   a  local  physician  showing  the   condition 
of  the  member  rind  the  basis  of  his  claim. 

Section   59  of  the   constitution  and   general  rules  of  the  Brother- 
hood provided  that   ail   applications   for  beneficiary  certificates 
should   be  made  upon  regular  fortos   provided  by  the   Grand  Lodge,   that 
said  application  should  become  ttie    basis  of  tlte   contract  between  the 
parties,  that   all  statesxmts  and  answers  therein  made  shall  be   adopted 
as  the   uqpplioant's,   admitted  to   be  material   and,   in  any  case,    If  any 
untrue  or  incomplete  answers  are  made  in  the  appliontlon,  then  the 
certificate  issued  ttiereunder  and  the   contract   shall  be  absolutely 
null  and  void.     Section  60  provided  that  the   beneficiary  certificate 
involved  herein  provides  for  the  payment  of  Twenty-eis^t  Hundred  rollers. 

On  behalf  of  tbe    plaintiff,    Dr.   S.  W.  Lane  testified  that  he 
was  the  medical  examiner  for  the   Brotherhood   and   examined  I.'.oClary 
at  the  tiue  he  applied  Tot  this  insurance  in  l^aroh  1919.     He  stated 
that  at  that  tlise  he  tested  his  si^t   and    hearing   and   found  both 
ears  and   both   eyes  normal;   tha.t  he  gave  UoClary  the   u^ial  detailed 
physioial   examination  with  his  clothing  rcnoved  and   that  he  found   "v^-k-^ 
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ahsolutely  normal;   tliat  tie   examin«d  nls  spine    and   other  parte  of 
hia   body  and  found  no   Infltuamation  or   disorder  of  the    spine.      That 
he  wrote  the  word    *^no'*  in  the  applioetion  in  answer  to  the   'luestloni 
"Have  you  ever  been  afflioted  with  any  of  the    followlo^  oonplnints 
or  diseases?     Insanity,  apoplexy,  prilsy  or  paralysis,  rertigo,   fits 
or  oonvulalons,   delirium  tresiens,   sunstroKe  or  oon^sstion,   inflentation 
or  any  other  disorder  of  the   spine,   brain  or  nerrous  system?**  and 
testified  that   suoh  was  his  finding  and  his  excmination  of  VeClary 
oonfirmed  such   findlaf:,    that  there  was  no  eTidenoe   that  be  oould 
observe  at  the   time  he  examined  him  that  led  him  to  believe  that 
MoClary  had  anything  wrong  with  his   spine,   thnt  FoClary  had  been 
hia  patient  in  1918  and  at  that  time   he  did  not  have  arthritis. 

Dr.    D.  .7,   0*Loughlin  testified  that   on  Soptewber   13,   1930  he 
was  a  regular  licensed  practicin(?  physioisn  and  had  been  praetioinf? 
in  Kankakee   for  thirty  years  apeoiallzing  in  eye,   ear,    nose  and 
throat,   that   he  examined  koClary   at  thot  time,   diagnosed  his    trouble 
as  optic  atrophy,  which  he  teatified  is   the    death  of  the  optic  nerve, 
the  nerve  of  vision  to  the  eye  and  thot  he  found  I.'oClary*a  oonditian 
incurable  and  penp.anont.     This  witness  identified  hia   slrnature  to  the 
physician's  certificate  of  September  31,  1930  which  aooompanied 
WoClary*3  claim  for  allowance  of   a  benevolfsnt  claim. 

Dr.    Jesse  H.   Hoth  teotifiad  on  behalf  of  th«  plaintiff  theit  he 
was  an  eye,  ear, nose   and  throat  physician  and   surgeon  practicing  his 
profession  in  Kankakee  since  1916,   that  he  made  the  eoquaint^noe  of 
MoClery  on  July  83,   1931,  at  which   tin^e  he  called  at   his  office  ind 
ha  made  an  examination  of  hiK,   described  the    examination  laade  and 
testified  that  as  a  result  of  his  examination  he  found  ^:c01ar?"  was 
blind  in  his  right   eye  and  that  this  condition  was  permanent  and 
total.     He  further  testified  that  the   vision  of  his   left  eye  wes  20/60, 
Trtiich  meant  that  his  vision  in  that  eye  was  iapaired  sixty-six  tnd  two- 
thirds  per  cent. 
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On  behalf  of  th«  dafanfiant  Dr.   ^.  P,  Cannon  taatlfiad  that  Ym 
was  a  prnotlclng  phy8lol»n  and  had  baan  for  twanty-alx  yaara,  that  ha 
knew  VicClary  for   fiftaan  yaara   said   that  McClary  oonaultad  his  in 
NoTonbar  and  May  at   1928  emd  In  July,   1931  nnd  that  ha   attandad  his  la 
his  last   illnass  and   HCt  also  attandad  him  at   tba  tiira  of  his  daath,  vhioh 
ooourrad  on  Ootobor  14,   1931.     This  wJ  tnass  further  testified  that  in 
July,   1951  ^^oGlary  told  him  th&t  he,   L'oClary  was  disohargad  fron  tlM 
army  on  account  of  arthritis  of   the    spine,  and  thst   in  July,   19:51  his 
examination  disclosed  that  MoClary  had   arthritis  at  that  time.     yoClary*s 
amy  discharge  was  clso  introduce  in   evidence  showing  that  V.oClary 
was  discharged  from  the  army  on  June  26,   1918  by  reason  of  his  physical 
disability,  vhich  was  given  in  his  discharge  as  arthritis  of  the    spine. 

The  foregoing  testimony,  tof^ether  vdth  Sections    59,   60,   64,   68,   69, 
70  and  71  of  the  ccnatitution  and  general   niles  of   appellant  and  also 
the  beneficiary  certificate,    application,   prar.ium  receipt  of  July  24, 
1931,  petition  for  benevolent  claim,  declaration  of  npplioant  ttierefor 
Dr.   0*Loushlln*s  certificate  accanpanying  the  sane,   together  with  the 
report  of  the  local   lodge  approv  ng  It   and  the    correspondence,   all 
hereinbefore  referred  to,   ccnatitute  the   record  in  this   case. 

It  is   first  insisted  by  counsel  for  appellant  that  the   trial  court 
erred  in   admitting  in  evidence  the   letter   of  Nfay  7,  1931  fric  Oar7  to 
appellant,   the  reply  of  aj-pellant   to  this  letter,    Cnry's  letter  of 
August  1,  1931,  the  latter  of   appellant's  general  oounsol  of  August 
4,   1931,  th9   letter  of   appellant   to  the    secretar/  of  the  local  lod,?a 
dated  August  14,  1931,   the  reply  of  Gary  thereto  on  Aurost   19,  1931 
and  the   letter  to  Gary  frorc  the    ^rencral   secretary  and  treasurer  of 
appellant  dated  August    il,   1931.     Counsel  state  that  these  letters  by 
Gary,  as  the  agent  and  representative   of  'ScClsry,  were  not  Miterial 
to  any  issue  in  the  case,   that  ?.*o01ery*s   claiir  had  been  definitely 
rejected  by  appellant's  board  of  insurance  on  March  9,  1931  and  that 
these  letters  of  Caxy   contained  many  self  serving  statements  rsade  in 
an  effort  on  the   part  of  itcClary  to  reopen  his  ease,   reoonaidar  a 
past  transaction  and  affeet  a  aattleotant. 
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It  iBU«t  be  kept  In  mind  thnt  thie  luit  wai  Inttituted  by 
plaintiff  a  intestate  In  hl.3  lifetime  to  recover  under  hit  oertifleet* 
beoause  he  claimed  he  was  permanentljr  disabled  within  the  aeaniog  of 
Seatlcn  08  of  Appellant's  oonstltution,  general  z*ulee  and  rei^ulatione. 
It  i»  tnie  hie  olaim  was  first  submitted  upon  bluiks  furnished  by 
appellant  <9jnd  wVxioh  desifn-inte<i  his  olaim  an  a  benevolent  olala  under 
Sections  70  ant'i  71  of  appellant's  oonetitution,  but  the  ptaysieal  die- 
ability  therein  referred  to  as  shown  by  the  aecoicpanying  ptajsieiaa'f 
certificate  and  his  own  deolar«*.tion  was  complete  loss  of  vision  of 
insured's  riglit  eye.   It  ia  Section  68  of  appellant's  constitution  and 
not  Section  70  that  provides  .if  ?ny  member  shall  suffer  complete  and 
pemanont  loao  of  the  si^t  of  one  eye  he  shiill  be  considered  totally 
and  penaanently  disabled  and  entitled  to  reopive  the  full  anount  of  his 
beneficiary  certificate.   This  olaim  was  rejected  by  appellant  on  the 
ground  that  total  and  permanent  disablllt:'  hsd  not  been  proven.   The 
action  of  the  Board  of  Insurance  of  appollpnt  vhlch  had  final  author^ 
Ity  in  such  natters  was  ooimaunicated  to  the  Injured  under  date  of 
Marcli  9,  1931  and  this  comfnunication  advised  he  vho  received  It  to 
addrese  all  further  correspondence  to  the  r^enerql  Secretary  pnd  Treasurer. 
The  evidence  le  that  the  action  of  the  Brotherhood  in  rejecting  the 
claim  of  J/cOlary  was  re-opened  by  appellant  upon  the  request  or  Gary, 
acting  for  KoClary,   By  its  letter  of  August  4,  1931  npnelLint  ackno»> 
ledged  the  receipt  of  additional  proof  of  McClar;''?  clrla  and  stated 
that  8uch  additional  proof  had  been  referred  to  the  beneficiary  board 
and  that  McOlary  would  be  advised  of  their  e.ctlon  at  an  early  date. 
Ten  d^ys  later  J^loClsry  was  advised  his  olala  had  been  rejected  on 
account  of  mlastateaents  relative  to  his  vision,  McOlary  was  later 
advised  thpt  his  certificate  was  canceled,  not  on  account  of  hie  mis- 
statements concerning  his  vision,  but  because  he  had  arthritis  prior  to 
the  time  he  executed  his  application  for  a  benefloiwry  certificate. 
These  letters,  in  our  opinion,  disclose  that  appellant,  without 
objection,  treated  McClary's  daia  for  total  disabUity  as  properly 
presented,  passed  upon  its  merits,  denied  liability  and  insisted  upon 
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a  eanoellation  of  the  cert if lout e  for  the  «ole  reeson  th«t  th« 
oertlflcata  waa  procured  at  a  tine  when  insured  had  arthritis 
had  made  In  his  application  therefor  a  telBo   answer  oonoeminf  hit 
physical  condition.   Kven  though  soiae  self  seririac  deolarations  were 
embraced  within  these  letters  of  Gary,  we  think,  considering  thsa 
as  a  connected  eeri(»fl,  they  tended  to  prove  tlie  allegations  of  s<hm 
of  the  counts  of  appellee's  amendod  declaration  and  that  the  trial 
court  did  not  err  in  admitting  them  in  evidence.   All  of  this  cor- 
raapondenoe  was  introduced  in  evidence  upon  the  first  trial  and  in 
ourjl^oplnion  we  said)  "It  seems  clear  that  the  letter  of  Cary  dattd 
August  1,  1931  directed  to  the  r.rotherhood  and  In  which  he  enclosed 
the  army  discharge  of  licOlary,  and   la  which  ixe  also  stated  that  the 
condition  of  hie  eyesif^t  brought  him  within  Section  68,  was  properly 
admitted;  including  the  letter  datftd  Aufcoiet  14,  1?31,  which  canceled 
McOlary'e  beneficiary  oertl-lcate,  the  ropl;r  thereto  and  the  letter 
of  Au^j^uet  31,  1931,  glvincr  the  reel  reason  of  the  brotherhood  for 
the  cancellation  of  the  oertlflcate.   Supreme  I^odg^e  K.  P.  V,  Connelly, 
185  Ala.  301,  G4  So.  3G2i   Union  Preternal  League  v.  3weeney,  184  Ind, 
378,  111,  N.  S.  305!   Fischer  v,  Supreae  Lod^e  r  ft  L.".  190  Mo,  A. 
606,  17Q  S.V/,  269. " 

It  is  next  insiated  that  the  trial  court  erred  in  refusing  to 
instruct  tlae  Jury  ^t  tho  oloae  of  the  plaintiff's  evidence  and  at  the 
close  of  all  the  evidence  to  find  the  issues  for  the  defendant  «id 
that  appellant's  oral  motion,  at  the  olose  of  ■nil  the  evidence,  to 
have  plaintiff  elect  on  which  counts  the  case  should  go  to  the  Jury 
should  have  bsen  ffrfltnted.   Sorae  of  the  .•wended  counts  two  and  firt 
averred  that  proofs  of  total  disability  were  made  on  fores  furnished 
by  appellant  and  were  made  In  accordance  with  defendant's  constitution, 
regulations  and  general  rules.   The  evidence  did  not  eust.'^ln  these 
allegations  but  the  record  discloses  thet  during  the  course  of  the 
trial,  counsel  for  eppellee  stated  that  they  did  not  contend  thst 
there  was  formal  proof  of  tot«l  disability,  but  that  there  was  a 
waiver  and  the  motion  of  appellant  at  the  oloae  of  plaintiff's  ease  and 
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alto  at  th«  oloee  of  all   the  ftridence  traB  a  r:ener*l  notion  only  to 
Instruct  the  jury  to  return  a.  rerdlot  for  the  defendant  and  applied 
to  all  the  oounta  of  the  deol/«r;<*tlon  and  the  court  in  eaoh  instanoo 
reserved  Its  ruling  and  permitted  the  case  to  go  to  the   Jury,      la 
the  record  in  this  oonditlon,  we  do  not  believe  appellant  vas  pro- 
Judioed  by  the  rulings  of  the  trlj?!  tymrt. 

It  is  finally   insisted  th^-.t  the  trial   court  erred  In  giving  to 
the  Jujv  at  the  request  of  the  plaintiff  the  first,   fifth  and  sixth 
instruct lona.      The  first   Instruction  told  the   Jv.ry  "that   the  plaintlTf 
is  seeXing  to  recover  in  this  ease  the  nmount  of  the  beneficiary  oex*ti^ 
ficate  &nd  interest  thereon  and  allopr^s  th^t  McfMary,   the  olaloajit, 
paid  his  dues  regrularlyj    thst  he  beORme  totally  «md  perrtflnently  dis- 
abled and  that  proof  of  such  disability  was  raad©  on  the  foin?«  auppliod 
by  the  dcfsndant  and  alao  by  means  of  p  letter  from  C,    D,   Gary  to  tho 
defendant  and  t]:Lat  this  olftim  was  denied  by  defend- nt  because  of  falto 
statements  i.iade  by  MoOlary  In  his  appllo»tlen  concern 'np  his  vision 
and  because  he  liad  ajrthrltis  before  tnaicincf  application  of  which  ho 
made  no  mention  and  because  he  was  not  totally  snd  permanently  dis- 
abled.     The  defendnnt  pleads  the  gener«?l  denial  and  special  pleas 
that  proof  of  disability  was  not  made  within  the  tline  snd  in  the  'nannor 
required  by  the  oertifloatet    that  the  suit  Is  birired  by  the  8t«»tute  of 
limitation^;   and  that  McClary  ouido  misrepresentations  and  false  st^to- 
mente   in  his  application;    and  that  he  did  not  file  olalra  for  dlnabMlty 
in  accordance  with  the  oertif icato, " 

The  fifth  instruction  is  as  follows l   "The  Court  Instructs  yon 
that  the  plaintiff  alleges  that   the  defendant  waived  oonpliance  with 
the  terms  of  the  oertifloate  as  to  the  time  and  manner  of  BsJcinp  proof 
of  total  and  pemanent  disability.      If  you  find  from  the  evidence  under 
the  instructions  of  tho  Court  that  proof  of  total  and  pemanent 
disability  was  delivered  to  tlie  defendant,   and  thwt  said  defendant 
failed  to  mke  objection  to  the  aanser  or  fora  or  time  of  such  proof, 
then  by  its  fallixre  to  i^iaJce  objection  to  Sfyne,   san^Ldefendant  may  not 
afterward  question  Its  suf f loienoy. ■ 
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The  sixth  Inatruotion  followfti  "The  oourt  iriftruoti  70U  that 
under  the  pleadlnf^e  in  this  oase  one  of  the  defenses  of  the  defendjutt 
ie  that   Amel  W,  MoClary  did  not  make  proof  of  his  disabllitj  In  m»i 
anee  with  defendant's  conetitution  and  by.laws  but  you  are  instruot«4 
that  if  you  believe  from  the  evidence  that  the  attorney  for  McOlary 
made  demand  on  defendant  for  the  payment  for  MoClary*a  disability  and 
defond&nt  refused  to  pay  on  any  (cz*ound/?  other  than  proof  of  said 
disability  was  not  made  according  to  defendant's  oonatitution  and  by- 
laws, then  defendant  waived  proof  of  said  disability  acoordinf:  to  its 
constitution  and.  by.laws  and  plaintiff  was  thus  excused  from  making 
said  proof  according  to  said  Oonatitution  and  By.Laws. " 

The  orltlciara  of  these  inBtnictlons  is  thnt  the  first  one  did 
not  Inform  the  Jury  of  the  date  upon  whloli  it  ie  olaimtd  the  all«f^ 
disability  occurred,  that  It  In  effect  told  the  Jury  to  determine 
whether  1  letter  from  plaintiff's  lawyer  to  defendant's  j?*neral  counsel 
may  be  substituted  for  the  principal  requirements  of  the  contract  ^Ith 
reference  to  the  service  of  notice  and  demand,  and  failed  to  tell  the 
Jury  thi^t  the  defendant'?)  pleas  set  fortli  that  the  plaintiff  wae  not 
entitled  to  recover  for  the  reason  that  he  had  not  filed  his  demand 
or  notice  of  disability  within  six  months  thereof  and  that  the  contract 
of  the  pfti«tle8  required  suolri  notice.  Counsel  for  api^ellant  further 
insist  that  the  fifth  aJid  sixth  instructions  Inform  the  Jury  that  if 
plaintiff's  lawyer  wrote  a  letter  to  defendant  demanding  payment  with- 
out any  proof  of  dlaability  eund  the  defendant  failed  to  make  certain 
objections,  that  then  the  plaintiff  was  excused  from  making  proof  of 
disability  and  that  both  of  these  Instructions  ignore  the  question 
of  tline  and  submits  n   question  of  law  to  the  Jury,   Counsel  further 
Insist  that  the  oouri;  also  erred  in  modifying  dei'endant's  first  In- 
struction.  As  tendered,  this  Instruction  was  as  follows: "The  oowrt 
instructs  the  Jury  that  under  the  oonti»aot  of  insursnce  in  this  ease 
it  Is  agreed  between  the  Insured,  Amel  W.  l^eClary,  and  the  defsadmmt 
that  all  rifrht  of  action  upon  the  beneficial  certificate  shall  b« 
absolutely  barred  unless  proofs  of  total  and  permanent  disability 


-intioaA  iii   -, 

f.ixli^M^Ub  ■-• 

b9$$inS9Hi 

I  »n*^ 

T|««XDt)4s 

^ol   tm. 

bn& 

iii    Xifu^«i  tts&d 

-iflpi  .'-I.-  r 

itiSllil:iAiiCt>      ' 

nil 

iJ'flj:^  ■ftBAOt*^  s>£ltf  t®  »iK^  earn  jiliU  rsl  ar  ^rfir  'xtfinu 

.■,e*3  cTGft  6if 

r;.::-i^1l*j&    Otf   t^l^XlWtw,.,  ...      ■^'  v..^    *:.:    '^iw   X^I. 

-^  -^i»  *«r»«roz»  p/jsiiy  »MW  jStilt«i«Xq  An*  »«ri»X-i^rf  ^jm  a^  ■.■100 

':'  -.^  ■  ■  •     ■t«L6fJ»T::5.. 

dilv  }ftufntn0o  •«*?  lo  •?fi»f(a*«x/ o^mw:  XjaoiiOiii'trT  dii*  •to'):  fea#»jri*p  *.«« 

».fi{»  "^  J>3XJEj&t  fei  'iB  Afr«  fo^Jt^fl  to  *oi«-x«8  9rf#  0$  «(OtrirTE«t«^ 

*<•■  i*/)  «il*  tjsm  tllft 


^a;    :'W>*f, 


't©**©«T;3-«ai  »a»ii-? 


•■(;}  j»«<^;J 

.     A'- 

■'3 

£«« 

i 

tU©l>   «; 

ieiam 

timt^lSr 

. 

/fiLnJTi 

«tQirt^9fU 

:^  ^«f« 

tmJiia  b&*t%»a 

-;cfj. 

-lY- 


ahall  be  forwarded  to  the  general  eeiretAry  nnd  treasurer  of 
defendtrnt  within  six  months  after  such  disability  ooours.  Tou  ure 
further  Instruoted  th<^t  If  you  beliere  froa  the  eridenoe  thn.t  the 
said  Amel  "W,   UcGlary  became  totally  blind  in  the  rir^t  eye  aore 
than  six  months  previous  to  the  di>ts  when  this  suit  was  started, 
on  Bept ember  35,  1031,  and  th/$.t  he  did  not  make  proof  of  suoh 
disability  in  acoordanoe  vith  the  provisions  of  Section  89  of 
defendant's  constitution  within  six  months  thereafter,  the  plaintiff 
oannot  recover."  The  Court  ^ave  this  inslruotion  after  adding 
thereto;   "Unlesr  the  time  for  making  suoh  proofs  was  waived  by 
defendant  as  defined  in  these  instructions. " 

In  this  connection  counsel  argue  that  there  is  no  dispute  as 
to  the  writing  of  the  letters  by  Gary  on  behalf  of  MoClary  to 
appellant  and  there  is  no  oontention  that  appellant  did  not  reply 
and  aot  as  evidenced  by  ite  kkkx  several  oonLiunlcations  introduced 
in  evidence,  that  what  oonatltutes  waiver  is  a  question  of  law  and 
that  instead  of  submitting  an  issue  to  tlie  jury  as  to  waiver,  the 
court  eixould  have  held  as  a  matter  cf  law  that  these  ooBinunications 
did  not  constitute  waiver.   The  authorities  hold  that  rntint   facts 
will  constitute  n.  wclvwr  la  a  matter  of  law  but  whether  the  facts 
exist  in  any  given  case  is  a  question  of  fact,   iietna  Life  Ins.  Go. 
V.  Sanford,  200  111.  126$  Old  Ooloney  Life  Ins.  Oo.  v,  Hiotauai 
315  111.  304.  The  evidence  In  this  record  i€  tlxat  iJoGlary  did  file 
a  olaim  with  defendant  for  payment  under  his  eertificate  for  a  total 
disability  and  an  examination  of  the  olnia.  disclosed  the  disability 
claimed  was  for  loss  of  vision  in  one  (^e.   This  claiu  was  auide  on 
fonas  wliioh  atated  it  was  p  benevolent  elrla  but  the  statements 
therein,  the  declaration  of  the  ol?»iiBr.nt  and  the  aoooapanying  ptoy8iclan% 
certificate  disclosed  its  true  oharaoter,   A;->pellant  laay  have  treated 
it  as  a  benevolent  olaira  and  rejected  it.   Thereafter  the  elaia  wa« 
reopened  and  appellant  was  advised  th-^t  the  facts  brought  ycClary 
under  Section  38.   Appellant  nade  no  objections  to  the  time,  fora  or 
naanner  in  whloli  the  claim  was  presented,  but,  by  its  proper  officers, 
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patied  upon  and  r«Jeot«d  th«  •lain  not  because  proof  thereof  r^m  not 
•ubmltted  vithln  a  given  time  or  in  aoeordanoe  vlth  ite  eonetltutlon, 
rules  and  rej^latlonfl  or  thtt  r^oClary  wae  not  p^manently  and  ooBpleteljr 
disabled,  but  booause  it  found  from  thoee  proofs  that  MeOlary  had 
az't^iritis  of  the  spine  when  the  Oftrtifieatt  was  issued  and  se«ured  tilt 
iBSuranoe  of  the  certificate  by  falsely  stating  that  he  did  not  hare 
suoh  physical  disability  at  that  time.   Under  the  oonoeded  faots  as  they 
appear  in  thle  r«oord,  we  do  not  think  appellant's  eause  was  ore^ludlced 
by  the  giving  of  these  instruotlone  tendered  by  the  plaintiff  or  by 
the  fflodlf leatlon  of  the  first  instruotlon  tendered  by  the  defendant. 

Appellant  is  entitled  to  a  fair  trial  and  a  record  trm^   of 
reversible  error,  but  aside  from  the   time,  manner  and  form  in  which 
McClax^'s  clalfli  was  presented  to  It,  the  controverted  raaterifll  questions 
of  fact  mad©  by  the  pleadings  «nd  aubraltted  to  the  Jury  were  whether 
MeClary  Imd  beooKie  peinaanently  disabled  within  the  meaninf?  of  the 
provisions  of  the  certificate  and  whether  he  had  procured  the  issuance 
of  the  certificate  by  falsely  stating  that  at  the  time  he  applied 
therefor  he  did  not  have  any  physical  disability.   No  complaint  is 
made  by  appellant  of  the  ooxirt's  matruotlons  upon  these  issues. 

McClary  accepted  the  certificate  June,  1919,  paid  the  monthly 
dues  rogiilarly  for  twelve  years  and  two  months.   Three  trial  courts 
have  approved  three  verdicts  finding  that  the  plaintiff  was  entitled 
to  recover  and.  the  Judgment  in  the  instant  case,  in  our  opinion,  is 
sustained  by  the  evidence.   The  object  of  the  review  of  Judgments  of 
trial  courts,  as  stated  frequently  In  reported  opinions  of  our  8upreme 
and  Appellate  Courts  is  not  to  deternine  wixether  the  recox^i  is  free 
from  all  error,  but  is  to  !»soertain  whether  a  Just  conclusion  has 
been  reached,  founded  upon  competent  and  sufficient  evidence,  after 
a  trial  in  whloJrt  no  error  has  occurred  which  might  be  prejudicial  to 
defendant's  rights,   HUs  litigation  should  termlaate  and  the  Jud^ent 
of  the  trial  co\u:*t  will  be  aff irraed, 
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STATE   OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foresroing  is  a  true  copy  of  the  opinion  oL'  the  said  Ap]>ellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thinv- 


Clerl-  of  the  ApveVaie  Couri 

(-nSlo— 5M— S-S2)  ..^^».7 
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AT  A  TERIvI  OF  THE  APPE 
Begun  and  held  at  Ottawa,  on  Tuaj3A3.y,/thc /4th 
year  of  our  Lord  one  thousmnd  nifr^p,   hundred 
within  and  for  the  oecond  District  of  t^e  St 


Present  —  The  Hon.  BLAIIIE  HUFFMAlt,  Presiding  Jjustico. 
Hon.  FRANKLIN  R.  DOVE,  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

orn  A  the  opinion  of  the  Court  was  filed  ir.  the  Clerk's 

SEP  9  1937 

Office  of    said  Court,    in   the   vifords   and  figures   fcllowing,    tc-wit: 


Gen.  No.  9219  Agenda  Ho.  23 

In  the  A.ppcllate  Court  of  Illinois 
Second  District 
May  Term,  A.  D.  1937 


Frank  L.  Firman,  /administrator  of 
the  Estate  of  Frank  P.  Firman, 
deceased. 


Appellee, 

TS. 

Julius  Duyvejonok,  Rene  Duyvejonck 
and  Gustav  Christians, 


Appeal  from  the  Circuit  Court 
of  Rook  Islemd  Coirnty 


Appellants, 

DOVE-J. 

The  first  oouitt  of  the  complaint  in  this  case  alleged  that 
Julius  and  Rene  Duyve^onck  were,  on  December  16,  1934,  the  owners 
of  a  motor  truck  then  being  driven  by  their  servant  and  employee, 
Gustav  Christians,  in  a  westerly  direction  on  Fifth  Avenue  in  the 
City  of  Rock  Island,  at  or  near  its  intersection  with  Forty-fourth 
Street,  a  designated  preferential  public  highway  with  stop  signs  on 
each  side  thereof  ,  which  required  vehicles  traveling  Fifth  Avenue 
and  about  to  enter  or  cross  Forty-fourth  Street  to  come  to  a  full 
stop.  It  was  then  alleged  that  plaintiff's  intestate,  upon  th« 
occasioh  in  question,  was  on  the  west  cross  walk  of  said  Forty- 
fourth  Street  on  the  curb  of  Fifth  Avenue  proceeding  with  due  care 
and  caution  for  his  own  safety  in  a  southerly  direction  upon  and 
along  said  crossing,  that  defendants  negligently  operated  their 
truck  and  through  their  improper  conduct,  said  truck  struck 
plaintiff's  intestate  and  as  a  result  thereof  he  died.  The 
second  count  contains  substantially  the  same  allegations,  but  in 
addition  alleges  that  the  said  truck  of  the  defendants  Julius  and 
Rene  Duyvejonck,  upon  the  occasion  in  question,  was  being  driven, 
by  their  servant,  at  a  speed  in  excess  of  forty  ^'-J.les  per  hour 
through  a  residential  district  of  Hock  Island,  which  was  at  a  speed 
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greater  than  was  then  and  there  reasonable  and  proper,  having  re- 
gard to  the  traffic  and  use  of  the  way.  The  defendants  answered 
denying  that  Julius .Rene  Duyve^onck  were  the  owners  of  the 
truck  and  alleged  that  it  was  then  being  used  in  the  business  of 
R^ne   and  was  operated  by  defendant  Christians!},  an  employee  of  Rene, 
In  their  answer  the  defendants  denied  that  plaintiff's  intestate, 
at  the  time  and  place  in  question,  wason  the  curb  of  Fifth  ^renue, 
but  averred  that  he  was  crossihg  said  highway  at  a  point  approximately 
one  hundred  feet  west  of  Forty-fourth  Street;  that  he  was  not  exercising 
due  care  fbr  his  own  safety,  but  stepped  off  of  the  north  curb  of 
Fifth  Avenue  immediately  in  front  of  the  truck  which  was  proceeding 
westerly  at  approximately  ten  miles  per  hour.  It  was  further  averred 
that  the  death  of  the  decedent  was  not  the  result  of  any  negligence 
upoh  the  part  of  the  defendants,  but  was  an  unavoidable  accident. 

Upon  the  trial,  two  special  interrogatories  were  submitted 
to  the  jury  ms  follows:-  "Was  the  defendant  Gustav  Christians  gTiilty 
of  negligence  in  the  operation  of  the  truck  on  the  night  in  question 
as  alleged  in  plaintiff's  declaration",  and  "At  the  time  of  the 
accident,  as  alleged  in  the  declaration,  was  the  driver  of  the  truck, 
Gustav  Christians,  the  servant  and  employee  of  Julius  Duyvejonck?" 
The  jury  answered  both  of  these  interrogatories  in  the  affirmative 
and  returned  a  general  verdict  finding  all  defendants  guilty  and 
assessing  plaintiff's  damages  at  ^^2500.00.  Upon  these  findings 
jUclsment  was  rendered  and  the  record  is  before  us  for  review. 

It  is  insisted  by  counsel  for  appellants  that  the  evidence 
is  insufficient  to  support  the  judgment,  that  the  trial  court 
admitted,  over  appellant's  objections,  improper  evidence,  that 
there  is  no  competent  evidence  in  the  record  that  Gustav  Christians, 
the  driver  of  the  truck,  was  the  servant,  agent  or  employee  of 
Julius  Dujrvejonck  and  finally,  that  the  court  erred  in  giving  each 
and  every  instruction  requested  by  the  plaintiff.  Co\insel  for 
appellee  insist  that  inasmuch  as  the  record  discloses  that  appellants 
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made  no  motion  to  set  aside  the  special  findings  of  the  Jury,  thay 
are  foreclosed  from  here  contending  that  there  is  no  sufficient 
evidence  upon  which  to  base  those  s  ecial  findings  an  d  therefore 
the  only  questions  open  for  consideration  by  this  court  are  whether 
the  evidence  discloses  that  plaintiff's  intestate  was  free  fro« 
contributory  negligence  and  whether  improper  instructions  were 
given  the  Jury  on  behalf  of  the  pledntiff. 

In  the  instant  case  the  record  discloses  that  the  jury  re- 
turned its  verdict  on  October  22,  1936;  that  on  November  16,  1936 
judgment  was  entered  thereon;  that  appellants  entered  their  motion 
to  set  aside  this  judgment,  also  their  motion  for  a  new  trial  and 
their  motion  for  judgment  notwithstanding  the  verdict.  The  motion 
to  set  aside  the  judgment  was  allowed,  all  other  motions  were  denied 
and  on  December  7,  1936,  the  court  again  rendered  the  judgment  froB 
which  this  appeal  is  prosecuted. 

In  Brimie  v.  Belden  Mfg.  go;,  287  111.  11,  the  court  held 
that  a  defendant  is  conclusively  bound  by  a  special  finding  of  fact 
unless  error  has  been  assigned  thereon  aJhd  the  question  has  also 
been  raised  on  a  motion  for  a  new  trial.  In  the  course  of  its 
opinion,  the  court  said:  "No  motion  was  made  by  plaintiff  in  error 
to  set  aside  this  special  finding  of  fact  in  the  trial  court,  nor 
was  any  error  assigned  thereon,  either  in  the  Appellate  Court  or 
this  court.   It  is,  however,  contended  here  that  the  question  was 
preserved  by  motion  made  by  plaintiff  in  error  in  the  trial  court 
requesting  that  court  to  direct  a  verdict  for  plaintiff  in  error, 
and  was  also  preserved  in  the  motion  for  new  trial  by  the  general 
objection  that  the  verdict  was  contrary  to  the  weight  of  the  evidence. 
Under  the  rulings  of  this  court,  neither  of  these  points  can  be 
sustained,"  So,  in  the  instant  case,  no  motion  was  made  ih  the 
trial  court  to  set  aside  these  special  findings  and  in  none  of  the 
several  motions  made  by  the  defendants  after  the  verdicts  were  re- 
turned was  there  any  reference  made  to  the  special  findings  except 
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in  the  motion  for  judgment  non  obstante  it  was  stated  that  the 
finding  as  to  agency  la  inconsistent  with  the  ^^eneral  verdict. 

Counsel  for  appellants,  in  their  reply  brief,  sh'   that  the  rule 
announced  in  Brimie  v,  Belden  Ilfg.  Co.,  supra,  and  the  cases  therein 
cited  and  in  Taake  v.  Eichhorst,  344  111,  508  and  Jacobs  v.  Ill, 
Terminal  Co.,  262  111.  App.  481,  being  the  several  oases  relied  upon 
by  appellee  ib  obsolete,  that  all  these  cases  were  decided  prior 
to  the  adoption  of  the  Civil  Practice  Act  and  should  not  now  be 
followed.   Section  79  of  the  Practice  Act  of  190y  provided  that 
in  any  case  in  which  the  jury  may  render  a  general  verdict,  they 
may  be  required  by  the  court  and  must  be  so  required  on  request 
of  any  party  to  the  action  to  find  specially  upon  any  material 
question  or  questions  of  fact  which  shall  be  stated  to  them  in 
writing,  whidi  questions  of  fact  shall  be  submitted  by  the  party 
requesting  the  satr.e  to  the  adverse  party  before  tjje  commencement 
of  the  argument  to  the  jury.  Section  65  of  the  present  Civil  Practice 
Act  is  to  the  same  effect.  Appellants  not  having  made  any  motion 
in  the  trial  court  to  set  aside  the  special  findingsof  the  jury 
emd  no  question  as  to  them  having  been  raised  in  defendants'  motion 
for  a  new  trial,  we  are  of  the  opinion  that  in  this  state  of  the 
record  appellants  are  in  no  position  to  insist  that  appellant, 
Christians,  was  not  guilty  of  the  tiegligence  charged  or  that  he 
was  not  the  servant  and  employee  of  appellant  Julius  Cuyvejonck. 
Counsel  for  appellants  insist  that  the  evidence  is  insuffi- 
cient to  support  the  judgment  and  particularly  that  there  is  no 
competent  evidence  in  the  record  to  support  the  si)ecial  finding 
that  Christians,  the  driver  of  the  truck,  was  the  servant,  agent 
or  employee  of  appellant,  Julius  Duyvekonck.   >>e  have  read  the 
evidence  as  abstracted.  It  discloses  that  on  the  evening  of 
December  16,  1934  between  9;00  and  9:50  A'clock,  Christians  was 
driving  a  one  ton  Dod^Te,  panel  body,  closed  truck,  loaded  with  three 
or  four  half barrels  of  beer,  on  the  north  side  of  Fifth  Avenue  in 
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Redtford.     Ho  was  proceeding  in  a  westerly  direction  and  bb  he 

approached  Forty-fourth  Street,   he   stopped  on  the  east   side  t|ier«of. 

l3  testimony   is    that   he  then   started  his  truck  in   low  crear  and 

had  proceeded  to  about    the  middle  of   the   Ihtersection  when  he   first 

observed  plaintiff's  intestate,  who  was  then  about   forty  or  fifty 

feet  west   of  the  Forty-fourth    >treet   intersection   on  the  north   side 

of  Fifth  .kvenue,    and  was   jusljabout   to   step  off  of  the  curb  and 

enter  Fifth    vvenue;    that  Jie,    Christians,    observed  him  as  he   stepped 

off  of  the    curb  and  observed  that   he  proceeded  as  far  as  the 

middle  of  the    street.      Christian  further   testified  that   he   then 

noticed  that  plaintiff's  intest._\te  retraced  his   steps   and   went   back 

north,      .^t  one  place   in  his   testimony  Christieois   said  he  <tt>1hht 

didn't   see  plaintiff's  intestate  any  more  after  he  reached  the 

middle   of  the    street  until  he   fell  under   the  wheels  of  his   truck. 

At  another  place  in   his  testimony,   he  said  that  he  observed 

plaintiff's   intestate  not   only  as   he   started  back   north,   but 

that  he  sav.-  him  at  the  moment  the  left-hand  bximper  of  his  truck 

hit  him.      ^gain  this  witness  testified:      "I  don't  believe  I  saw 

Firman  (the  deceased)  before  I  hit  him.   I  heard  a  thud,  some  noise, 

and 

JEfixJc  that  is  how  I  knew  I  hit  him".     This  witness   further   testified 

that  at  the   time  he  struck  plaintiff's  intestate  he  was  driving 

his   truck   on  the  north  side   of   the  pavement   betwee:.   ten  and  fifteen 

miles  per  hour,    that   his  brakes  were  good,   his   lights  burning  and 

that   he   stopped  within  fifteen  feet  after   striking  plaintiff's 

intestate,      vvhether  Ghristiar.s  was  intoxicated  at  the  time   of  the 

accident   is  a  disputed  question   of  fact.      Louis  Van  Acker  testified 

that  about   9;00  o'clock  in  the   e   ening  of  the   accident,   Christian* 

left  his   tavern  so    drunk  that  he,   Van  Acker,   refused  to   sell  him 

any  more   intoxicating  liquor. 

Francis  Orville  Black  testified  that  he  lived  on  the  south 

side   of  Fifth  ,-iVenue   in  the   third   house  west   of   forty-fourth   3treet; 

that  he  went   to   the   place  vtoere  the  body  of  the  deceased  was  lying 
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shortly  after  the  accident  and  found.body  lying   in  Fifth    '.renue, 
seventy  feet  west  of  the  west  line  of  the  Forty-fourth  Ctreet 
Intersection,   his  head  being  within  a  foot  of  the  south  curb. 
This  witness  further  testified  that  Christians*   truck  was  then 
parked  in  Fifth  Avenue,    eighty  feet  farther  west  and   that  tire 
or  truck  Marks  were  noticed  on  the  pavement,   extending'  one  hundred 
feet  east  from  the  rear  wheels   of  the  truck.     Kenry  Biscontine 
corroborated  Black  as   to  the  position  of  the  body  and  the  truck 
after  the  accident. 

The  son  and   administrator   of  the  deceased  testified  that 
some  six  or  eight  weeks   after   the  accident  he   called  at  the   tavern 
of  appellant,    Julius  Duyvejonck,   and  while  there  and   enraeed  in 
conversation  with   him,   Christians  entered  DuyvejonJuk's  place  of 
business  and  Julius  Duyvejonck  then  said  to  the  witness:      "There 
is    Che  driver  of  my  truck   that   struck  your  dad".      Upon  cross 
examination  t^is  witness  stated  that  what  he  understood  Julius 
to  say  in  this  conversation  was  that  Christians  was  the   driver 
of  taae  truck  vrtiich   hit  his  father,   but  upon  re- direct  examination 
he  reiterated  the  conversation  that  he  had  testified  to   in   chief. 

The   evidence   is   further   that  Fifth  Avenue,    including  the 
Forty-fourth  Street   intersection,    is   paved  with  brick  having  a  tar 
filler;    that  Fifty  Avenue  vvas   twenty-four  feet   in  width  between 
the  roadway'-  facings  and  Forty-fourth  Street  was  thirty  feet  between 
curbings.        It  farther  appears  that  an  arc  light  was  burning  at  the 
intersection  of  Fifth  .avenue  and  Forty-fourth  Street  upon  the  night 
in  question;   that  the   evening  was  chilly  and  the  pavement   dry  and 
clean. 

It   further  appears  from  the   evidence  that  for  a  year  and  a 
half  before  the  accident,   plaintiff's  intestate  had  made  his  ho»e 
at  the  Francis  Orville   i3lack  residence,   occupying  the  upstairs 
thereof;   that  at  the  tiilie  of  his  death  he  was  about  five  feet  ten 
inches  in  height,  weighed  approximately  two  hundred  pounds,  was 
a  carpenter  by  trade,    and  also  assisted  his  son  in  the  grocery 
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buslness.     Upon  the  evening   in  question,   plaintiff's   intestate  hed 
been  at  Martin's  Tavern,    leaving  there  about  elrrht  o'clock,   "hortly 
thereafter  he  stopped  at  Myers'   Tavern,   played  a  ^an-e  of  l>ichre 
and  left  about   9:15,   having  had  one  glass  of  beer.     The  evidence 
is  that  he  waa    sober  when  he   left  the  N^yers   Tavern   and   that   his 
home  was  only  a  short  distance   away.     There   is  also  evi'^ence  to 
the   effect  that   he  was  not    required   to  wear  glasses   except  for 
reading  and  while  several  witnesses  testified  that  both  his  heer- 
ing  and  eyesic^ht  were  good,   others  testified  that  he  was  hard  of 
hearing.     The  witness  Black  assisted  in  removing  plaintiff's   in- 
testate  into   his,    Black's  home;j   from  whence   it  was  taken  to   the 
Lutheran  Hospital,  where   he  died  early  the  following  morning, 
hever  having  regained  consciousness. 

Lawrence  Asa  testified  on   behalf  of   the    defendan  ts   to    the 
effect  that  he  was   standing  at  the  northwest   corner  of  Forty-fourth 
Street  an  d  Fifth  Avenue  in  front  of  Winchell's  Tavern   gt   about 
9:45  o'clock  on  the   night   in   question    .      That  he    saw  Christians 
approach  the  Forty-fourth  otreet  interesection,   driving  a  truck; 
that  he  stopped  at  the   intersection  and  then  proceeded  at  about 
ten  miles  per   hour   across  the   intersection   and   into  Fifth  Avenue 
and  was  driving  within  three  feet  of  the  north  curbing.     That  this 
witness  observed  that   Christians   stopped   again  sixty  or   seventy  feet 
west  of  the  intersection.      That   the  witness  then  saw  Christians 
get  out  of  the  truck  and  run  to  a  house   on  the   corner.      This  wit- 
ness further  testified  that  he   knew  plaintiff's  intestate  and   that 
he  was  hard  of  hearing.     Upon  reb^ittal   the  plaintiff  testified  to 
two  conversations  he  had  had  v.lth  the  witness,    one   a  few  days  after 
the   accident  and  the  other   a  few  days  before  the  trial,    in  which 
Asa  said   he   didn't  see   the  accident    isad  didn't  know  anything 
about   it    except  he   saw  the  truck  pull  up   to  the  stop   sign  and   stop. 

Mrs.   Pearl  Howe   testified  that   on  the    evening  in   question 
she  was  livinp;  on  the  southeast  corner  of  the   intersection  of  Fifth 
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Avenue  and   Forty-fourth  Street.      That   between  9:30   and   9:45  o'olokk 
some   friends  were  leaving  her  hore  and   she   accompanied   them  to   the 
sidewalk  and   then  came  back  to  her  porch.     Thet   she  observed  the 
truck  Christians  was  driving?;  stop  Immediately  In  front  of  her  house 
on  the   north   side  of   Fifth  Avenue.      That   9    car  was  going  north  on 
Forty-fourth  Street  and   after  it  had   cleared   the  intersection, 
Christians   started   his   car  and  that   he   hardly  had    time   to  get  across 
the   intersection  when   she  heard   a   bump   and   heard  the   driver  of  the 
truck  call   for  help,    stating  that  he   had  hit   a  man.      That   the   truck 
Stopped  about   seventy-five   feet  west  of  the  west   line  of  the   in- 
tersection and   that   as   it  crossed  the   intersection   and  proceeded 
west,    it  was  traveling    about   ten   or   twelve  miles  per  hour.      That 
ahe  and   her  husband  were    the   first   ones  to  arrive   at  the  place 
where   the  body  ofpiaintiff 's  intestate  lay  and  that  the  truck, 
when  they   arrived  there,  was  about   ten  feet  from  the  body,   headed 
west   and   only  two   or  three  feet   from  the  north  curb  of  Fifth  Avenue. 
She  stated  she  observed  Christians    that  nirht  after  the  accident   and 
as  he  went   into     rs .  Black's,   where   the  body  of  plaintiff's   intestate 
had  been  taken,    and  that  he  walked   as  any  other  man  did,   but  was 
excited,     Fred^Howe,    the  husband  of  this  witness,    testified  that  he 
didn't  observe  the  trucl^  after  it  stopped  at  the   intersection  and 
as  it   proceeded  west,   but  that  when  he   heard  the   bump  he  rushed 
to  the   porch  and   saw  the   truck,  which  was  then  seventy-five   feet 
west  of   the  west   line  of  Forty-fourth  Street;   that  he  then  went 
down  the   street  to  the  place  of  the   accident  and  when  he   arrived 
there  Christians  was  out  of  his  truck  trying  to  stop  the  traffic. 
That  Christians  then  got  back  in  his  truck  and  moved  it  about  thirty 
feet  west  and  two   and  one -half   or  three  feet  north  toward  the   curb. 
This  witness  further  testified  that  Christians  was  sober  after 
the   accident  but   excited. 

Julius  Duyvejonck  testified  in  his   own  behalf  that  he   owned 
an  d   operated  a  bar  room  but  had  no   financial   interest  in  the  whole- 
sale liquor  business   of  which  his   son  I^ene  was   the   sole   operator  and 
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ovmer.     That  his  btir  room  and  Rene's  wholes&le  buslnsss  were   conducted 
from  the  same  premises,   bmt  his  bar  room  was  in  front  "ond  the 
wholesale  house   in  the  rear.     That  Christians  helped  him  forr.erly 
but    since  Hene    started   to  op-; rate   tbc    wholesale   bus'nesa  he, 
Julius,   had  not  paid  him  any  wapes  or  salary.     This  witness  further 
testified  th&t  he,   Julius,   purchased  the  truck  but  pave  it  to  his 
son.      On  cross-examination  he  said  he   didn't  remember  ii^ether  the 
state  automobile  license  for  the   truck  for   1934  was  issued   to  hia 
or  not.      That   between   the  wholesale   house  and   his   bar  room,    there 
were  three   doors  and    tb  >it   they   go  back   and   forth  from  one  place  to 
another  a  good   deal,    that   he  didn't  hove  sufficient   education  to 
take  wholesale  llqqor  orders  end  never  helped  put  up  orders  and  the 
only  thing  he  did  was  to  go  down  to  the  brewery  and   ret   a  truck 
load  of  beer  for  i-ene, 

Rene  Duyvejonck  testifier  that  he  was   a  son  of  Julius  and 
that   he   sterted  to   operste   a  wholesale   liquor  house   soon   after  beer 
was  legalized   and  that  he  had  a  federal   license   to   operate   a  whole- 
sale house  ih  19;:54,    that  his   father  had   a  truck  and  hauled  beer   for 
him  froa  the  brewery  but  that  he,   Rene,   paid  hin  for   so  doing. 
That   Christians  was   in   his   employ  and  working   for  hin  on  the  night 
of  December  16,    1934  an   d  had  been   for   some  time  previous.      Upon 
cross  examination  he   stated  that   the   ownership   and  license  of   the 
truck  were   in  his   father's   name,    that   his   father  gave  him  the  bulk 
of  the  money  to   start  up   in  the  ?rtiolesale  business  ind   that   after 
his  father  purchased  the  truck,   he   turned  it  over  to  him  to  use 
and  he   had  used  it   continuously  in  his  business. 

The  record  discloses  that  north  of   Fifth  Avenue  and  running 
parallel  with  it   are  railroad  tracks   and   a  single  wire  fence  runs 
along   the   south  side  of  the  right  of  way  west  of  the   intersection 
at  Forty-sourth  Street;    that  no  houses  are   located  on  the  north  side 
of  Fifth  ..venue   and  in  order  for  plaintiff's   intestate  to  reach  his 
home  from  the  Meyers  Tavefn,   it  was  necessary  for  hitt  to  cross  the 
railroad  right  of  way  from  north  to  south  and  then  to  cross   over 
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Fifth  Avenue.   The  evidence  is  that  the  left  front  fender  of  the 
truok  struck  him  ajid  his  body  was  found  with  his  head  only  a  oouple 
of  feet  from  the  south  curb,  which  indicates  that  he  had  adranoed  a 
considerable  distance  across  Fifth  Avenue  st  tUe  time  he  was  struck. 
The  question  whether  plaintiff's  inteotate  was  pxillty  of  contribu- 
tory negligence  was  a  question  of  fact  to  be  passed  upon  by  th«  Jury 
and  while,  as   said  in  C,  C.  C.  &.    jt.  T.  ny.   Go,  v,  Keenan,  190  111. 
217,  at  par';e  219,  the  burden  of  proof  was  upon  pliintiff  to  show  that 
his  intestate  was  in  the  exercise  of  due  care  for  his  own  safety,  it 
did  not  devolve  upon  him  to  establish  such  due  care  by  direct  and 
positive  testimony,  but  such  due  care  might  be  inferred  from  all 
the  circumstances  shown  to  erist  immediateljr  prior  kn  to  and  at  the 
time  of  the  injury,  and  in  deter ndning  such  question,  the  jury  might 
properly  take  into  ooncideration  the  instincts  prompting  to  the  pre- 
servation of  life  and  the  avt^dance  of  danger. 

The  question  whether  Christians,  the  driver  of  the  truck,  was 
the  agent,  servant  and  employee  of  Julius  Iiuyvejonck  was  also  a 
question  of  fact  to  be  passed  upon  by  the  Jury.   The  evidence  tends 
to  prove  that  Julius  IBuybejonck  bought  this  truck;  that  he  procured 
a  license  for  it  in  his  o^ti  name  in  1934  and  never  had  it  transferred 
to  anyone  else,  that  he,  Julius,  stated  that  it  w<=s  his  truck  driver 
who  was  driving  the  truck  which  killed  plaintiff's  intestate  °nd. 
that  on  the  night  in  cuestion  Christians  was  driving  a  truck  for 
Julius.   It  also  appe>'.rs  from  the  evidence  that  Jxilius  and  his  son 
Rene  were  both  engaged  in  the  liquor  business;  that  their  businesses 
were  conducted  in  the  same  building,  with  doors  between,  each  having 
access  to  the  portion  thereof  which  they  testified  the  other  con- 
ducted.  It  is  also  to  be  noted  that  after  the  accident.  Christians 
reported  the  same  to  Julius,  Inasmuch,  however,  as  the  judpunent 
must  be  reversed  because  of  erroneous  instmctions ,  it  was  not 
necessary  for  us  to  pass  upon  tjie  weight  of  the  evidence. 
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lt is  finally  inalated  tii  at  the  trial  court  erred  in  girinf^ 
to  the  jury  each  of  the  five  instructions  tendered  by  appellee. 
These  instructions  are: 

"1.  The  Court  iiistructs  the  jury  that  the  only  care  and  caution 
required  of  the  plaintiff  was  such  conduct  and  c-re  and  caution 
for  his  safety  as  a  reasonably  prudent  and  cautious  person  would 
have  exercised  under  the  saice  or  like  conaitions  or  circumstances, 
which  surrounded  the  plaintiff  before  and  at  the  time  of  tne  injury. 
The  plaintiff  was  not  required  to  exercise  extraordinary  care  or 
diligence. 

"2.   The  Court  instructs  the  jury  that  if  you  believe  from  a 
preponderance  of  the  evidence  that  the  defendants  are  guilty  aa 
charged  in  tlie  plaintiff's  complaint,  then,  in  determining'  the 
amount  of  damages,  if  any,  to  be  awarded  to  the  plaintiff  as 
administrator,  you  should  fix  such  amount  for  your  verdict  as 
will,  in  yo\ir  judgment,  from  all  the  evidence,  be  a  fair  and 
just  compensation  to  the  next  of  kin  of  the  decedent  for  the         \ 
pecuniary  loss,  if  aiiy,  resulting  to  him  by  reason  of  his  death. 

"JgJ.   The  Court  instructs  the  jury  that  you  are  to  take  into 
account  in  weighing  the  testimony  of  any  witness  his  interest  or 
want  of  interest  in  the  result  of  the  case,  his  appearance  upoh 
the  witness  stand,  his  manner  of  testifying,  his  apparent  candor 
or  want  of  candor,  whether  he  is  supported  or  contradicted  by 
the  facts  and  circumstances  in  the  case  as  shown  by  the  evidence. 
You  have  a  right  to  believe  all  the  testimony  of  a  witness,  or 
believe  it  in  part  and  disbelieve  iC  in  part,  or  you  may  reject 
it  altogether,  as  you  may  find  the  evidence  to  be.   You  are  to 
believe  as  jurors  what  you  would  believe  as  9.en,   and  there  is  no 
rule  or  laws  which  requires  you  to  believe  as  jurors  w4iat  you 
would  not  believe  as  men. 

"4.  The  Court  instructs  the  jury  that  negligence  is  the 
omission  to  do  something  which  a  reasonable  man,   guided  by  the 
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ordlnary  oonslderatlona  which  ordinarily  ritrulete  human  affairs, 
would  do,  or  the  doing  of  something  vrtilch  a  prudent  and  reasonable 
man  would  not  do, 

"5,  The  Court  instructs  the  jury  that  there  is  no  precise 
speed  fixed  at  which  a  motor  shallbe  operated  upon  the  public 
highways  of  this  state,  but  the  law  prohibits  a  rate  of  speed 
greater  thaji  is  reasonable  and  proper,  havin,?;  regard  to  the 
traffia.  and  the  use  of  the  way,  6r  so  as  to  endanger  the  life 
or  limb  or  injure  the  property  ol'  any  persoh," 

Counsel's  objection  to  the  first  instruction  is  that  the 
evidence  discloses  that  plaintiff's  intestate  had  entered  Fifth 
Avenue  not  at  a  regular  intersection,  that  he  had  placed  himself 
in  a  position  wiiere  ordinary  care  would  not  protect  him  and  was 
at  a  place  in  the  street  where  an  ordinary  man  would  exercise 
extraordinary  care,  but  the  jury  was  told  by  the  concluding 
sentence  of  this  instruction  that  he  vies   not  required  to  exercise 
extraordinary  care  or  dilij^ience  ;and  that  this  was  clearly  mis- 
leadintr  and  erroneous.  This  instruction  was  not  strictly  accurate. 
The  plaintiff  in  this  case  was  the  administrator  of  Frank  P.^i^irman, 
deceased,  and  wherever  the  word  plaintiff  appears  therein,  it  refers 
of  course  to  the  deceased  or  plaintiff's  intestate.  The  jury  was 
probably  not  misled  thereby  and  as  an^abstract  proposi^i*^^  of   law, 
we  see  no  objection  to  it.  However,  under  the  facts  ad  disclosed 
by  this  record,  we  think  the  final  sentence  could  have  well  .een 
omitted. 

Counsel  say  that  there  was  no  evidence  in  the  record  which 
affords  any  basis  for  the  estimation  of  damages  and  for  that  reason 
it  was  error  to  give  the  second  instruction.  The  evidence  is  that 
deceased  was  e  carpenter  by  occupation;  that  he  rendered  some 
services  for  his  son,  in  and  about  his  grocery  establishment,  and 
the  law  presumes  pecuniary  loss  to  have  resxilted  to  adult  childrai 
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from  the  death  of  their  parent.  DuKoman  v.  C,  C.  C.  ♦.  gt,  L.  R.  P, 
Co.,  237  111,  104.  l^irthermore,  this  very  instruction  was  approred 
in  B©rnl«r  v.  J 11,  t'Ont.  K.  h.  Co.,  29G  111.  454,  #72 

In  their  reply  brief,  ooungel  fdr  appellants  ati-ta  that  the 
third  instruction  atan'^s  out  's  the  one  moat  claiirly  erroneous. 
In  aupporttof  thia  instruction,  counsel  for  appellee  refer  u«5  to 
Mowat  V,  Sandal,  262  111,  App,  395,  \;here  it  vvas  held  that  it  waa 
not  error  to  4ivo  an  Inatruotion  \»*iich  tolri  the  jui^  in  substance 
that  they  waro  not  reciuired  to  believe  a  thing  to  be  s  fact  simply 
because  a  witness  had  sworn  to  it.   In  commenting  upon  this  in- 
struction, the  court  said:   "The  jurors  are  supposed  to  be  endowed 
with  ordin-iry  intelligence  in  determininj^  whether  testimony  of  a 
witness  should  or  should  not  be  believed''.   In  Stephens  v,  '^I'-rins, 
169  111.  App.  259,  the  court  told  the  Jury  th-it  they  had  a  right  to 
believe  all  the  testimony  of  a  witness  or  believe  it  in  part  or  they 
may  reject  it  altogether  if  they  find,  from  a  consideration  of  all 
the  evidence,  that  such  evidence  is  untrue  or  unreliable.   In  re- 
versing  the  case  end  in  comijenting  upon  this  instruction,  the  court 
said:   "We  regard  the  instruction  as  wrong.   The  jury  have  no  right 
to  reject  or  disre.'jard  the  entire  testimony  of  a  witness  except 
where  he  Jjas  wilfully  sworn  falsely  as  to  a  material  fact  and  is 
not  corroborated  by  other  credible  evidence.  Pollard  v  The  People, 
69  111.  148.   'It  is  the  corrupt  motive  or  the  giving  of  false 
testimony,  knowing  it  to  be  false,  that  authoriaes  a  jury  to 
disregard  the  testimony  of  a  witness  and  the  court  to  so  instruct 
them*.   Overtoon  v.  C.  &  E.  I.  R.  R.  Co.,  191  Id.  323. •• 

In  the  instant  case  this  instruction  told  the  jury  that 
"You  are  to  ta;e  into  account,  etc."  It  is  proper  for  the  court 
to  enumerate  certain  matters  which  the  jury  may  consider  in 
weighing  the  testimony  of  the  several  witnesses,  but  it  is  not 
the  province  of  the  court  to  enumerate  some  and  make  it  mandatory 
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upon  the   jury  to  consiaer  theifi  but   omit  equally  e.^eentlel  Blatters 
vtiiich  tne   jury  snould  have   coasioered.      rurtxiermore,   tnia  inatruot- 
lon  permitted  the    jury    to  weigh  the  evidence,  not  in  the  li/^ht  of 
rules  of  law,    but    in  the  li;^ht  of  their  o*<n  ideas  or  experience  and 
v.ere   to  accept   trie   tejtimony  of   a  witness  or   reject  it   "as  you  may 
find  tho   evidence  to   be''   and   "to  beJLieve  a3   Jurors  what  you  would 
believe  as  men."     'i'hia  portion  of   the  inatruction  did  not   limit 
such   belief   bo   the   evidence  in  the   case.      In  The  People   v.    'Gardner, 
237   ill.    Ji.pp.   all,    at   patic   216,    the    court  said:    "Error  is   also 
assigned  on  the  firat   instruction  given  for  the  People,    in  which 
the  jurors  were  told  that  they  v;ere  not   at   liberty   to  disbelieve 
as   jurors,    if  they  believed   as  men,   without   limitinf;  such  belief 
to  the   evidence   in  the  case.      Tne   belief  which   is   formed,   i^ether 
as  jurors   or  as  man,    should  alv/ays  be  based  upon  tae   evidence; 
and   neither   as   jurors  nor    is  9.en  should   they  form  any  belief  con- 
cerning  the  liiUilt   of  a   defendant   except   such  as   is   based  upon  the 
evidence.     This  instruction  was  therefore  erroneous," 

Counsel's  objection  to  both  the  fourth  and  fifth  instructions 
are  that  they  are  abstract   in  form  and   that  the  fifth  instruction 
is  not   supported  by  any   evidence  in  the   record.      The  ninth  given 
inatruction  for   the   defendants  was  substantially  the  stjce    as 
plaintiff's  foxirth  instruction  anu    it  has  been  held   that  a  peirty 
has  no   right  to   complain  of   an   error   in   his   opponent's  instructions 
when  a  like  error  appears   in  an   instruction  given  at  his  req^uest. 
West  Ohioaso  ^t,   a^.  a.    Jo.   v.   Buckley,    200  111.    260.      .aid   it  has 
also  been  held  that   the  giving  of  an  abstract  proposition  of  law, 
if  correct,   will  not   reverse. 

The  evidence  found  in  this  record  is   such  as  to  require 
that  the   jury  be  aec   rately  instructed  as  to  the   law  and  for  the 
error  in  giving  the  third  instruction  jn  behalf   of  the   plaintiff 
below,   the   judgment  will  be   reversed  and  the   cause  remanded. 

RE7ER35D  .iND  HSKANT'ED. 


to   d-ii-u^.  ;  fsieq  «o.I: 

bna  ftCiioiiaqy 

xioi:. 
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AT  A  TERl.:  OF  THE  APPELLATE  COLUT, 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  May,  in  the 
year  of  our  Lord  one  thoucsand  nine  hundred  and  thirty-cevcn, 
within  and  for  the  Second  Diatrict  of  the  State  of  Illinoio; 

Present  —  The  Hon.  BLAINE  HUFFMAN,  Presiding  Justice, 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
•JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-v/it:  On 
'^^^'   ■"    ^"       the  opinion  of  the  Court  was  filed  ir.  the  Clerk V 
Office  of  said  Court,  in  the  v^ords  and  figures  following,  tc-wit: 
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AT  A  TERI,:  OF  THE  APPELLATE  CO 
Begun  and  held  at  Ottawa,  on  Tuec 
year  of  our  Lord  one  thoucand  ni 
within  and  for  the  Second  cinftric 

Precent  —  The  Hon.  BLAIilE  HUFfMAH,  P 
Hon.  FRANKLIII  Rj  DOVE, 
Hon.  FRED  G,  WoAfE,  JUGtice. 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 
9FP  Q   IQ*^?       "^^^'  opinion  of  the  Court  was  filed  in  the  Clerk's 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-wit: 


Gonerfa  ?Io .  9174  Aie«ida  Mm,   I  9 

In  %tm  /vppellat«  Court  of  Illinois 
SsooBiS     Distrlet 

Fsbruary  Tsrs,  a.  D.  IfBf 

Lena  s:d8on,  ]i!x«outrix  und«r  th« 
Lttot  Will  anA  Testaownt  of  01« 
Maon,  dttooaaftd. 


Appanl  fron  th«  Ciroult  ':7ourt 
•f  Boon*  Go\mt7 


-jpptillfint , 


Chio-iffo  aacS  MorttweBtern  Railway 
Coittp«(ny,  ffl  oorporatlon, 

Appellaa, 


In  t.h©  vlllaga  of  roplar  Grow,  on  July  17,  1990,  Ola 
Bdam »  now  deoa&aod,  was  wiiilkin;^':  north  O'.  tha  aidawalk  on  tha 
east  aide  of  Steta  ..treat;,  triiloh  rune  north  and  aouth,  ^.Bd  ie  tha 
principal  atraat  of  aaid  vlllaga.  Tha  Gbioae©  *  Horth  Kaatam 
k»ilro&d  Company,  maintalnad  «  arnin   traek,  and  iisBadiataly  north 
of  it,  a  awiteh  traok,  lunning  aoroaa  aaid  atreat  in  an  aaatarly 
and  waaterly  direction.  Kaat  of  tha  osrosaing,  tha  nain  track  nma 
in  nearly  a  atralght  line  for  approxiaotely  ona  laila.   t  tha  tlsa 
in  quaation,  there  was  a  weed-killing  oar  which  had  oanTaaa  ax- 
tan  cling  down  to  the  level  of  the  raila,  through  which  a team  wa» 
forced  for  the  purpose  of  kiUlne  weeda  and  other  rapetatlon  on 
the  rrairoad  riKht-of-way.  Thla  weed-killing  oar  waa  headed  east 
on  the  awitch  track*  /Sdaon,  who  waa  on  the  east  aide  of  r-tate 

treat,  stepped  between  the  rails  of  the  »ain  tracr.  intandin'  to 
go  north  acroaa  the  Invaraection,   .t  this  time,  the  weed-kilXiae 
train,  which  o«»iata  of  tha  an^^ne,  tha  weed -k ill in^r  car,  and  a 
caboose,  waa  making  a  loud  hiaaing  noiae  and  began  to  Bore  east 

>n  tht  «ide  track,  blocking  t:  a  aidewnlk  on  which  rcdson  was 
walking,  so  that  he  could  not  ro   on  acroaa  aa  ha  intended,   ^hile 
2dscn  waa  ataadinc,  between  t^e  rail  a  of  the  nain  track,  or  verj' 
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oloae  to  said  &aiia  track,  a  pAaft«jur«r  train  approaobad  fro*  tb* 
•<38t«     :'.(Saon  aav  It  and  Jum:>a(l  buokwarda,  but  did  xiot  'tulta  olaar 
tha  approaohln^  train.     Tb«  and  of  tha  pilot  boa»  abora  tha  ooav 
catobar  atruok  an  d  injurad  biro,   and  fron  tbaaa  injnriaa,  ba  diad* 

Lona  Kdaon,  aa  axaoutrlx  of  tba  laat  will  and  taataaant  of 
Ole  Edaon,   daoaaaad,  startad  ault  in  tba    :irouit  Court  of  3oona 
Count/,  ei(;fdn8t  tba  Railroad  Jomp&nT',  allagibg  tbat  it  «aa  tbrevclk 
its  nagli^anoa  tb&t  Ola  2dMm  wua  killod,  o^nd  aakad  dasiagaa  in 
tba  eaount  of  410, 000.       Tba  dafand&nt  filed  ita  anawar  to  tba 
petition*     Tho  oaaa  was  triad  bafora  a  jury.     ;.t  tba  ooneluaion  of 
tha  plaintiff's  o^aa,  tho  dafondbnt  antarad  n  ctotiob  for  a  diraatad 
vardiot*     Tb&  oourt  suatainod  tha  x&otion,   and  diractad  tba  jury  to 
find  th&  dufeadaat  not  ^ilty*     Tha  jury  so  found.     Jud/piant  waa 
ontar«d  on  the  vardiot  in  faTor  of  the  dafandant.     It  ia  froe 
thia   jud^ant  thttt  tbia  appaal  ia  pros  a  out  ad. 

Tha  appellant  olaiaus  th«t  tha  court  arred  in  austainin«: 
&  apaoial  daBsorrar  to  tba  oo?nplaint.     It  waa  alao  aaai^nad  9 a 
error  that  tl-a  court  erred  in  rafuain^i;  to  ad^nit  proper  aTidanoa  on 
babolf  of  ttta  plaint  iff 'appall  ant*     Tba  aain  orror  raliad  upon 
for  revaraal  is,  th^t  the  oourt  «rr«d  in  granting  l^a  isotlon  of 
tha  dafesdant  to  instruct  tha  Jury  to  find  the  dafandant  not  jrullty. 

%bari  a  trial  court  is  raqvieatad  to  inatruot  tba  jury  to 
find  for  tba  dafandant,  and  contributory  nagligenca  of  tba  plaintiff 
ia  urf^ad,   it  ia  tba  rule  tr.^at  tha  q^aation  of  due  oara  on  tba  part 
of  to  plaintiff  ia  for  t:  a  jury  to  daoida,  when  thara  ia  an)r 
avidan  oa  whi:^,  with  all  la^,itia»ta  infarencaa  nay  ba  lecally 
and  juatifiabljr  drawn  thc.^refrQi&,  tenda  to  abow  tba  uaa  of  dtM  o^^ra, 
but  where  tho  arldanoa  with  all  l€t>i;iti  sta  Infaranoo  that  may  ba 
drttwn  tberefror:;,   doaa  not  tend  to  show  due  osra  on  tba  part  of 
tba  plaintiff,   tha  trial  oourt  should  instruct  tba  jur     to  ratura 
a  verdict  for  tha  dafandant.     Tba  rula  Itaalf  does  not  eirm 
courts  nuoh  trouble,   but   applyins?  this  rula  to  the  facta  in  a 
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partioultir  oetae  has  ouustd  tbo  ooort  aoiio  diffloult/.  icv«r/  oas« 
Bust  be  d«oid»d  on  its  own  psirtloular  faots*  In  this  oas«»  -:d«on, 
II  man  of  7S  ^ears*  otarted  to  walk  aoronB  ti;«  railroad  traoka 
ant)  could  aoa  thnt  tlwro  was  a  train  upon  tba  aida  traok*  On 
aooount  of  tho  moTomant  of  thia  p&rtioular  train,  hia  paaaa^a  was 
blookod  and  ho  stood  in  tha  aiddle  of  tha  icain  traok  on  wbioh 
he  know  tb»t  othor  trains  ware  liualy  to  paaa  at  any  tina.  with 
tha  axoeption  of  a  alig; t  obatruotion  at  ona  partioolar  point, 
ho  bad  ft  olaer  Ti@w  for  a  ^raat  diatanoa  down  tna  aain  tr^ek  to 
tha  eaat,  fros:;  vhiob  the  paaaanijar  train  approaohad  whiob  killad 
him*   io  far  aa  tha  avidanoo  ahowa,  )ia  did  nothing,  aftar  ha 
stoppad  on  t  e  main  lino  of  tha  defendant* a  railroad  treo).  to 
asoorteln  if  a  train  waa  oomin^,  but  fcxniaad  hia  attention  on 
the  w«ed-i£illing  m  aohina  ,  whiob  was  Baking  eo&aidarable  noiae. 

The  laat  paragraph  on  page  29   of  appellant's  brief,  ia 
aa  follow^?;   '^^rhare  can  bo  no  argument  but  that  there  v  aa  oTidenee 
and  plenty  of  it  that  tha  statutory  aignala  «?ere  not  giran  for 
this  orossin^?:.  >\nd  si^tain  It  ia   shown,  without  doubt,  that  tha 
daoeaaad  atooa  on  tha  main  track  ifdtiilo  tho  wead*killinc  train 
obaructad  hia  paaaa^e  to  the  north.  He  stood  there  for  acaae 
Qppreolabl®  tima,  dxtring  whioh  ha  vraa  in  full  view  of  thoae 
opornting  the  ah^ine  on  the  faet  train,  yat  there  was  not  the 
8li,<?l  teat  sound  fror^  the  whiatle  of  th^t  train.  It  gaye  no 
apaoial  warning  to  this  nan  whom  the  operator  oould  sea  standing 
on  tho  track," 

It  appears  to  us  that  if  the  operator  of  this  train  could 
see  tha  deoeaaed  standinpr  on  the  main  track  of  tha  railroad, 
that  all  re&aonable  ssinds  would  agree  that  tho  man  atandinf  in  a 
place  he  knew,  or  should  have  known  to  be  a  d.'Uv»erous  place, 
oould,  and  should  have  seen  the  approaehinr.  train  in  tin-.e  to  haTe 
avoided  injury  to  hisself • 
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It  Is  our  oonoluaion  ttiat  th«  tri«l  oourt  properly  inatrjot- 
•d  th«  jury  to  find  th<.   defendant  not  guilty,  sinoo  pl'^lntlff 
intiOotet*,  :£d0on,  v)a»  i»^allty  of  contributory  na^Ilp.onoo,  «hl«h 
wiia  thfl  proxifmto  e^uoo  of  his  Injury,  and  at  th«  tlao  of  suld 
Injury,  Iko  waa  not  In  the  oxorolae  of  ordinary  oare  and  o«ution 
for  lil»  own  aaf«ty«     Tho  other  assign  oent  of  error  of  the 
appoll&nt  w«  hu7o  not   dlsoustsod  beoause  this  on«  question  dls- 
poaoa  of  the  Kholo  o&a«. 

Tho  judgnwnt  of  the  trial  oouz*t  lo   ^fflrraed. 

JlAAflsent    vfflra*d. 


^al 


vol 


il%      Ji^i^rz-^^^ui, 


STATE   OF   ILLINOIS, 

SECOND  DiSTKiCT  J    ^  I-  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tIio  keeper  of  the  Kccords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  'Whoreof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

^ in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Clerl-  of  ihf  AppeVatf  Court 

(73S15— 5M— 3-S2)  ., 


/  >-/3 


AT   A   TERI.:   OF   THE  APPELLATE  tfOl 

Begun  and  held  at   Ottawa,    on  Tu^h'^fSTVthe  4til|ay   of  May,    ir.   tno 

year  of   our   Lord  one   th&u-r^J  /ine  hiftdred  indJ|Hlrty-oevcn, 

within  and  for    the   Secoifl  Di11irict>i^\the  .;^!%.te   of>illinoio: 


Precent   —   The   Hon.    BLAIIIE   HUFITMAN,    Presilding  Just-ico. 
Hon.    FRANKLIN  R|   DOVE,    JuG%ce. 

Hon.    FRED  G.    WOlFE,    Justice. 


JUSTUS   L.    JOHNSON,    Clerk. 
RALPH  H.    DESPER,    Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 
SEP  9   J9S7      "^^^  opinion  of  the  Court  was  filed  in  the  Clerk'c 
Office  of  caid  Court,  in  the  words  and  figures  following,  tc-wit: 


General  No.  9213  Agenda  10 

In  the  Appellate  Court  of  Illinois 
Second   District 
May  Term,  .^.  D.  1937 
J.  C.  Proctor  Lumber  Co., 
a  corporation. 

Appellant , 
▼s.  Appeal  from  the  Circuit  Court 

Midwest  Investment  &  Finance  Co.,  of  Peoria  County 

a  corporation,  0,  F.  Smith  and 
D.  M.  Smith, 

Appellees, 

WOLFE,  J. 

J.  C.  Proctor  Lumber  Co.,  a  corporation,  brought  suit  apainst 
the  Midwest  Investment  &,  Finance  Co.,  a  corporation,  and  0.  F. 
Smith,  and  D,  M.  Smith,  defendants-appellees,  on  a  note  of  $406.06 
and  interest  thereon.  The  plaint iff -appellant  is  the  asignee  of 
the  payees  of  the  note.  The  case  was  submitted  to  the  court  with- 
out a  jury,  upon  the  pleadings  and  a  stipulation  of  facts.  The 
court  found  the  issues  in  favor  of  the  defendants  and  dismissed 
the  suit,  and  assessed  the  costs  against  the  plaintiff.  From  this 
judgment  the  original  plaintiff  brings  the  case  to  this  court  for 
review. 

It  is  agreed  that  the  following  statement  of  facts  by  the 
appellant,  in  its  brief,  is  substantially  correct/  "On  November  21, 
1930,  the  defendants  signed  and  delivered  to  the  payees  a  note  in 
the  principal  sum  of  $406.06,  pajrable  as  per  separate  agreement  after 
date,  to  the  order  of  Hardin  L.  Stilley  and  Ida  M.  Stilley,  for  value 
received  f^th  interest  at  seven  per  cent  per  «jm\im  after 'date.  On 
the  same  day  the  defendants  also  delivered  to  the  said  payees  the 
certain  separate  agreement  which  was  signed  only  by  L'idwest  Invest- 
ment Co.,  by  l>.  k»   Smith,  secretary,  ¥bich  was  to  the  effect  that 
the  said  note  shall  be  due  and  payable  at  such  time  that  certain 
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purchasers,  Clair  Dillon  and  Eleanor  Jean  Dillon,  or  their  assiic^t, 
reduce  the  principal  due  on  a  contract  for  deed  to  property  known 
as  Lot  39,  Block  3,  /J.tariont  lark,  in  the  City  of  Peoria,  Illinois, 
to  3uch  an  amount  that  we  (meaninc;  the  defendants)  or  they  can  secure 
a  loan  for  anemount  sufficient  to  pay  off  the  balance  due  on  their 
contract  for  deed,  3oth  the  aforesaid  note  and  separate  agreement 
were  written  and  prepared  by  the  said  defencants  or  their  attorney 
or  agent.  At  the  time  of  receiving  the  said  note  and  separate  et^ree- 
ment ,  the  said  Hardin  L.  -'tilley  and  Ida  M.  Stilley  executed  and 
delivered  to  the  defendant,  D.  M«  3mlth,  a  warranty  deed  to  the  said 
real  estate,  and  at  the  sapie  time  the  said  Hardin  L.  Stilley  and 
Ida  M.  Stilley  also  assigned  to  the  said  D  :..  Smith  all  their  right, 
title  and  interest  in  certain  articles  of  agreement  dated  i'ay  17, 
1930,  by  which  the  said  Hardin  L.  §tilley  and  Ida  K.   Stilley  had 
agreed  to  convey  the  said  real  estate  to  Glair  Dillon  and  Eleanor 
Jean  Dillon  for  the  total  sum  of  ,^,000.00,  payable  in  two  payments 
of  t200,00  each,  and  the  balance  at  the  rate  of  v 35,00  per  month. 
By  the  stipulation  of  facts  it  is  shown  that  on  the  aforesaid  date 
of  November  23,  1930,  there  was  also  in  effect  a  mortgage  against 
the  said  premises,  given  by  Hardin  L.  Stilley  and  Ida  M.  Stilley 
to  the  Farmers*  Savings  Loan  and  Homestead  Association  for  the 
principal  sum  of  4'2»600,00,  which  was  dated  and  duly  recorded  on 
August  6,  1930,  which  mortgage  was  later  released  of  record  on 
Deoenber  li,    1935. 

"Suosequent  to  November  21,  1930,  the  said  Glair  Dillon  and 
Eleanor  Jean  Dillon  made  nine  monthly  payinents  to  D,  ¥»   Smith  as 
called  for  by  the  contract  for  deed,  and  on  October  20,  1931,  the 
said  Clair  Dillon  and  Eleanor  Jean  Dillon  fsiiled  to  make  the  payment 
as  provided  by  their  said  contract  for  deed.   On  October  28,  1931, 
the  defendants  sent  by  registered  mail  to  Glair  Dillon  and  Sleanor 
Jean  Dillon  a  demand  for  the  immediate  possession  of  the  property, 
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whloh  demand  was  signed  by  the  Midwest  Invostment  &.  Finance  Co., 
emd  on  December  1,  4-931,  the  Midwest  Investment  &.   Finance  Co., 
sent  by  registered  mall,  a  letter  to  Hardin  L.  Stllleyyktatlnp;  that 
Clair  Dillon  had  defaulted  in  his  obligations  under  the  articles 
of  agreement,  and  that  if  the  defendants  were  expected  to  continue 
to  be  liable  on  their  note  to  the  Stilleys,  the  Stllleys  Bust  come 
In  Immediately  and  pay  up  the  delinquency  of  '143.23  as  clalaed  by 
the  defendants.   The  said  Hardin  L.  ^tilley  and  Ida  M.Stllley  MX^ 
not  make  any  payment  to  the  defendemts  as  reque  ted  by  said  le't«r* 
On  December  17,  1931,  a  quit  claim  deed  covering  said  property  was 
executed  and  delivered  to  the  defendant,  D.  M«  Smith,  by  the  said 
Clair  Dillon  and  Eleanor  Jean  Dillon,  and  later  recorded  on  March 
15,  1932,  and  the  said  Dillons  were  released  from  any  further 
liability  on  their  said  contract  for  deed  by  tne  defaadant,  D.  V, 
Smith,  k)rxJckaxaudc9txSik:xJtzxjgt±laRXK]utxxl±KxasxxtcxKx^ 

gKg«igaKia:xwgyMx]gglrytayYi-1»agYy»wi»Yltk»Yy3rTi»Tiiflt»»iBTB»-!r»itTgTrr»»gii««#T 

teBmxKKjDctMrjtkKxxtxgfatxxjqcxgMxJdMdbcxaadcfeJMJMbxxKJ^ 
WSSnnXiiSiXpsil&iXXJXZSDlXXXX.  On  December   18,   1931,    the    said  Glair 
Dillon  filed  a  petition  in  bankruptcy.     Thereafter  on  : larch   3, 
1932,   the   defendant,    D.   M.   3mlt|i  sold   the  property   on  articles 
of  agreement  to   one  Charles  Beeler,   for   the  sum  of  v 3, 467. 50, 
which  contract  was  paid  off  in  full  on  December  13,   1935,   and 
the  mortgage  against   the  premises  of  the  Far:.ers'    Savings  Loan 
and  Horaest4l4,d  Association  was  satisfied  and  released. 

'■On  February   27,    1935,    the  possession  of  the  note   and  separ- 
ate agreement  was  given     by  the  said  Hardin  L.   Stilley  and  Ida  M. 
Stllley  to  the  J.   C.   Proctor  Lumber  Co.,    a  corporation,    the  plain- 
tiff-appellant  herein,    as   collateral   security  to  secure   an  account 
owed  to  the  plaintiff -appellant  by  the   said  Hardin  L.    3tilley  and 
Ida  M.   Stilley.      Thereafter  ti:e  said  Hardin  L.    Stilley  died,    and 
on  February  25,   1956,   a  further  assignment  for  a  consideration 
was  obtained  by  the   plaintiff -appellant   fro"  Ida  If.    Stilley." 
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The  ooiJiplaint  consists  of  one  oo\xnt  and  alleges  that  the 
defendants,  the  Midwest  Inveatuient  &,  Finance  Co.,  and  the  Smith*, 
made  and  delivered  to  Hardin  Stilley  and  Ida  K,   jtilley,  a  note  for 
^)i406«06,  "payable  as  per  separate  agreement  after  date";  that  th« 
plaintiff  is  the  assignee,  holder  and  owner  of  the  said  note  and 
separate  agreement;  that  no  part  of  the  note  has  been  paid;  that 
all  conditions  necessary  to  be  performed  prior  to  the  duty  of  the 
defendant  to  pay,  have  been  met. 

The  defendants  filed  their  answer  to  the  complaint,  in  which 
they  admitted  the  execution  of  the  note  and  the  "separate  agreement". 
They  neither  admitted  nor  denies  that  the  plaintiff  is  the  owner  and 
the  holder  of  the  written  ihstruments.  The  answer  alleges  that  the 
note  in  question  was  made  upon  the  express  consider atio::  that  Clair 
Dillon  and  Sleanor  Jean  Dillon  were  to  make  payments  as  provided  in 
the  written  contract  for  deed;  tuat  they  failed  to  make  said  pay- 
ments; that  in  said  contract  it  is  provided  that,  "Time  is  the 
essence  of  the  contract";  that  after  the  Dillons  had  made  dcfaxilt 
in  their  payments,  defendants  demanded  im4®<iiate  possession  of  the 
property  ana  served  a  written  demand  therefor;  that  defendants 
notified  Hardin  Stilley,  of  the  Dillon's  default  in  carrying  out 
their  obligation  and  offered  the  otilleys  the  opportiinity  of  pay- 
ing the  deficiency,  which  amounted  to  '?143«23;  that  the  Stilleys 
did  not  avail  themselves  of  the  opportunity  to  pay  the  delinquency; 
that  on  December  13,  1931,  Clair  Dillon  filed  his  petition  in 
bankruptcy  in  the  District  Court  of  the  United  States,  Southern 
District  of  Illinois,  and  by  said  action  he  forfeited  any  and  all 
rights,  title,  and  interest  in  the  propertjr;  Uiat  the  plaintiff, 
the  irootor  Lumber  Co.,  as  assignee  of  the  Stilleys,  took  the 
note  subject  to  all  the  defenses  that  the  defendants  had  against 
tixe  otilleys. 

The  plaintiff  filed  a  replication  to  the  defendant's  answer. 
They  admit  some  of  the  allegations,  and  some  they  neither  admit  nor 
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deny,  but  call  for  strict  proof  of  the  same.  The  note  sued  upon  is 

as  follows: 

"$406.06      Peoria,  Illinois,  November  2l8t,  1930 

As  Per  Separate  /■.greement  after  date  We  promise 
to  pay  tu  the  orderoof  Hardin  L.  Stllley  and  Ida  U, 
Stilley  ^'our  Hundred  Six  and  06/100  T/Ollars  at  704 
Peoria  Life  Bldg.,  Peoria,  Illinois. 

Value  received  with  interest  at  7  per  cent  per 
annum  after  ciate. 

Midwest  Investment  Co. 
0.  F.  Smith 
D.  v..   Smith 

No,  Due 

On  Reverse  Thereof: 

Ida  IvI.  Stilley 
Hardin  L.  Stilley" 

The  separate  agreement  referred  to  in  the  note  is  as  follows: 

Agreement. 

"This  Agreement  made  at  Peoria,  Illinois,  this  21st  day  of 

November,  A.  D.  1930. 

With  reference  to  the  note  for  Tour  Hundred  Six  and  06/100 
Dollars,  dated  this  date  and  given  by  the  Undersighed  Company  to 

Hardin  L.  Stilley  and  Ida  I.:.  Stilley,  this  note  hall  be  due  and 
payable  at  such  time  that  the  purchasers,  Clair  Dillon  and  Eleanor 
Jean  Dillon,  or  their  assigns,  reduce  the  principal  due  on.  a  contract 
for  Deed  to  property  known  as  Lot  Thirty-nine  {30j,   Block  Three  (3), 
Altamont  Park  to  such  an  amount  that  we  or  they  can  secure  a  loan  for 
an  amount  sufficient  to  pay  off  the  balance  due  on  the  aforesaid  con- 
tract for  Deed. 

"If  the  aforesaid  purchasers  continue  their  payments  according 
to  the  contract  without  default,  it  is  agreed  that  the  aforesaid  note 
shall  be  paid  to  the  above  iLeritio.i«=i<i  payees  without  regard  to  whether 
the  contract  can  be  refinanced  or  not,  five  years  from  date. 

Midwest  Investment  Co.    (Seal) 
By  D.  ?.'.  Smith,  Secy.       (3eal)" 

It  is  insisted  by  the  appellant  that  by  the  terms  of  the 

nSte,  and  by  the  separate  agreement,  the  conditions  upon  urtiich  the 

note  was  to  be  paid,  had  been  complied  with,  and  therefore,  the 

defendants  should  be  compelled  to  pay  their  obligations;  that  the 

defendant  had  destroyed  the  condition  on  which  the  note  should  be 

paid,  and  therefore  could  not  escape  liability.  In  support  of  their 

contention,  the  appellant  cites  the  case  of  Jordan  vs.  Busch,  £85  111. 

App.  217,  in  which  it  is  stated:  'The  rule  of  lav.  is,  that  i^en  the 

plaintiff  agreed  to  pay  out  money  from  a  fund  which  is  derived  only 

from  a  certain  source,  this  condition  is  for  the  benefit  of  the 
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promisor,  and,  if  he  alienates  the  source  of  that  fund,  he  cannot 
escape  liability.   It  is  a  principle  of  fundamental  Justice  that  if 
a  promisor  himself  ia  the  cause  of  a  failure  tcfperform,  either  of 
an  obligation  due  him,  or  of  a  condition  upon  wnicli  his  own  liability 
depends,  he  cannot  take  advantage  of  the  failure.'  The  same  effect 
is  the  ruling  in  the  case  of  the  Central  Illinois  Company  vs.  Hichola, 
286  111.  j,.pp.  66. 

The  appellees  seriously  contend  that  they  have  done  nothing 
to  alienate  or  destroy  the  condition  upon  which  this  note  should  be 
paid.  In  their  answer  they  expressly  charge,  that  the  Dillons  de- 
faulted in  their  payments  on  their  contract  for  a  deed;  that  they 
served  a  written  notice  upon  the  Dillons  to  pay  or  surrender  their 
contract;  that  they  also  served  notice  on  the  Ttilleys,  that  the 
Dillons  v/ere  in  default,  and  that  if  the  Htilleys  expected  payment 
on  their  noto  they  should  keep  the  payments  on  the  contract  of  sale 
in  full  force  and  effect,  otherwise  the  defendant  v,'ould  be  released 
from  paying  the  note;  that  shortly  after  the  Dillons  becaiie  in  default 
on  their  payments,  Dillon  went  into  bankruptcy.  These  facts  i»ere  all 
admitted  to  be  true  at  the  hearing  of  the  case.  They  were  set  forlih 
In  the  answer  vis  a  legal  def  ense  t  o  the  cause  of  action,  and  if 
proven,  would  be  a  good  defense  to  the  suit.   The  sufficiency  of  the 
answer  as  being OLlegal  defense  to  the  plaintiff's  cause  of  action 
was  not  challenged.  The  suit  went  to  trial  upon  the  theory  that 
these  facts,  if  proven,  were  a  defense  to  the  cause  of  action. 

It  is  our  conclusion  that  the  defendants  had  a  riglit  to  rely 
upon  the  written  contract,  that,  "Time  was  the  Bseenoe  of  the  contract", 
and,  if  the  Dillons  did  not  pay  according  to  the  contract,  the  sane 
could  be  forfeited,  a  .d  the  note  would  becojae  void.  The  Stilleys  had 
notice  of  all  the  transactions  between  the  Dillons  tmd  the  defendants. 
The  Dillons,  aad  not  the  defendants,  were  the  ftnes  thit  destroyed  tha 
condition  upon  which  the  note  should  become  due  end  payable.  The 
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note  was  not  assigned  to  the  plaintiff  until  more  them  three  year* 
after   Dillon's   default   and   bankruptcy.      The  assignee   of  the   bote 
stood  in  no  better  position  than  the  Gtilleys,    its  aeeignor,    ae  to 
the  defense,   against  the   collection  of  the   note. 

We  find  no  reversible   error  in  the   case,   and  the  jud/rroent   of 
the   Circuit  Court  of  Peoria  County  is  hereby  affirmed. 

Affirmed. 


ilttm  llXtalsi  .a^lBBB 

■xon8l8«i.  lOi.tlaoq  teHod  or 


STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J   *"  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  nnd  the  keepov  of  the  Eecords  and  Seal  thereof,  do  herebv 

certify  that  the  fore.soing  is  a  trne  copy  of  the  opinion  of  the  said  Aiipellate  Court  iu  the  above  entitled  cause, 

of  record  in  my  office. 

Iu  Testimony  Whorcof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this "iar  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hinidred  and  tlurtv- 


Clerl-  of  tlir  Appellate  Court 

(73S15— 5M— 3-32)    ,^^^7 


^/7 


AT  A  TERl.:  OF  THE  APPELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tuenday,  the  4th  daw  of  May,  in  th: 


year  of  our  Lord  one  thousand  nine  hundred  and  iftirty-oevcn, 


h 


i^^^Miki^ 


within  and  for   the  aecoa<l  District   o 


Precont   —   The   Hon.    BLAME   HUF!FMAN,    Presiding 

\  '9 

Hon.    FRANKfa,!!  K.    DOVE,    J-|8tice 

Hon.    FRED  G-    iVOijFFKjuati^ 


JUSTUS 


.CHtiy(^i: 


RALPH  H.  DESrER.'tbhcri^f. 

V. 


91I.A.  622^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

liLl  A.O   icl^      "the  opinion  of  the  Court  was  filed  in  the  Clerk's 
Office  of  said  Court,  in  the  words  and  figures  following,  tc-vrit: 


GEN.  NO.  9173  AGENDA  NO.  2 

IN  THE  APPELLATE  COURT  OP  ILLINOIS, 
SECOND   DISTRICT 
MAY  TERM,  A.  D.  1937. 

JAMES  MARSH, 

Appellee 

Appeal  from  Circuit  Court 
VB.  Boone  County. 

NATIONAL  LOCK  COMPANY  and 
F.  0.  HOGLAND, 

Appellants, 

HUFFMAN  -  P.J. 

This  Is  a  suit  for  libel  brought  by  appellee  against  appellants 
in  the  Circuit  Court  of  Winnebago  County.   It  was  tried  in  Boone 
County  on  change  of  venue.   Trial  resulted  in  a  verdict  in  favor  of 
appellee  for  $1000,  and  appellants  bring  this  appeal  from  Judgment 
entered  thereon. 

Appellee  charged  appellants  with  publishing  a  libelous  ai^icle 
on  September  10,  1933,  in  the  Rockford  Morning  Star.   The  article 
referred  to  was  a  full  page  publication  inserted  in  said  paper  on  the 
above  date  at  the  instance  of  appellants.   It  grew  out  of  a  strike  in 
appellants'  plant  in  which  it  appears  appellee  was  one  of  the  in- 
stigators and  leaders.   Appellee  entered  the  employment  of  appellants 
May  10,  1933.   He  was  discharged  August  11,  1933,  due  to  complaints 
of  appellants*  employees  and  foremen.   Following  appellee's  discharge, 
events  transpired  out  of  which  the  matters  complained  of  herein  arose. 
Appellee  in  his  complaint  alleged  that  he  was  a  married  man,  living 
with  his  wife  and  four  minor  children;  that  appellants  caused  the 
article  in  question  to  be  published,  maliciously  intending  thereby 
to  injure  him  and  to  bring  him  into  public  hatred,  ridic\ile,  scandal 
and  disgrace.   Appellants  filed  three  pleas  to  the  complaint,  the 
first  being  what  was  then  designated  as  the  general  issue;  the 
second  was  a  plea  that  the  matters  and  things  set  forth  in  the 
publication  were  true  and  published  with  good  motives,  without 
malice,  and  for  Justifiable  ends;  and  the  third  plea  was  that  of 
pFivilege.   In  this  plea  appellants  set  up  that  the  National  Lock 
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Company  was  a  corporation  with  a  large  number  of  stockholdera  and 
bondholders,  and  with  many  persons  employed  by  it,  all  of  whoa  were 
mutually  Interested  In  the  successful  operation  of  the  factory.   It 
also  set  up  that  the  corporation  had  outstanding  orders  for  goods, 
which  It  was  by  contract  obligated  to  fill;  that  it  was  the  duty  of 
the  oorporatlon  and  of  its  President  Hogland,  to  keep  the  plant  In 
operation  so  that  those  of  Its  employees  who  desired  to  work,  might 
work,  and  that  undue  harm  might  not  come  to  its  stockholders,  bond^ 
holders,  and  those  relying  upon  it  for  material  under  contract. 
Appellants  set  up  that  they  had  the  right  and  it  was  their  prlrilege 
to  discuss  publicly  and  in  print  the  matters  in  controversy,  and  to 
present  for  the  information  of  its  employees,  facts  and  circumstances 
connected  with  the  strl«](^  In  order  that  its  employees  might  decide 
of  their  own  accord  what  action  they  wished  to  take  with  reference  to 
continuing  work  In  appellant  plant. 

The  record  contains  over  a  thousand  pages  of  evidence,  which 
renders  impracticable  any  discussion  of  the  facts  and  many  points 
urged.   A  discussion  of  a  part  of  the  facts  would  serve  no  good  pur- 
pose.  The  record  has  Isen  fully  reviewed  and  such  reference  to  same 
as  hereinafter  made,  is  solely  for  the  purpose  of  convenience,  and  not 
upon  a  comparative  basis. 

In  the  publication  appellee's  employment  and  discharge  by  appel- 
lant company  was  set  out,  together  with  the  date  thereof.   It  was 
stated  therein  that  appellee  would  leave  his  work  before  the  regular 
quitting  time  and  repair  to  the  wash  room,  which  habit  caused  opera- 
tions to  cease  with  respect  to  the  other  employees  yrho   were  engaged 
in  the  particular  department  in  which  appellee  might  then  be  working. 
These  employees  were  paid  by  what  is  commonly  called  piece  work. 
Appellant  plant  had  contracts  for  fittings  with  such  companies  as  the 
Kelvinator  Company.   These  workmen  objected  to  appellee  leaving  his 
work  in  the  above  manner  because  it  prevented  them  from  finishing 
with  the  work  that  they  then  had  on  hands.   It  then  states  that 
following  appellee's  discharge,  he  became  instrumental  in  the  forma- 
tion of  a  union  styled  the  Federal  Labor  Union;  that  on  August  31, 
1933,  he  went  to  the  main  entrance  of  the  plant  and  forbade  the  work- 
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men  from  entering,  stating  to  them:  "There  la  no  work  here  todaj 
by  order  of  the  Government  through  the  Federal  Labor  Union";  that 
he  continued  this  conduct,  and  that  as  a  consequence  thereof  some 
six  hundred  out  of  approximately  twelve  hundred  employees  did  not 
return  to  work.   It  was  further  set  out  that  no  demand  had  ever  been 
made  on  the  plant  executives  respecting  any  grievances.   It  was  then 
suggested  that  a  committee  from  the  various  departments  of  the  plant 
be  selected  by  the  employees  to  present  to  the  management  any  grievances 
or  other  questions  to  be  settled.   The  publication  alleged  that  the 
plant  was  operating  under  the  Federal  Industrial  Code  provided  for  it 
by  the  N.R.  A.  ,  and  that  It  was  observing  the  terms  and  conditions  of 
such  code,  and  solicited  the  employees  to  select  their  representatives 
to  meet  with  the  plant  executives  In  accordance  therewith.   It  set  out 
that  the  plant  had  an  average  annual  payroll  of  $1,628,098,35,  which 
was  an  average  of  $106,13  per  month  for  each  employee.   It  set  out 
the  rights  of  its  employees  to  organize  and  bargain  collectively 
under  the  N.R.A.  ,  through,  representatives  of  their  own  choosing,  and 
inviting  them  to  do  so.   Certain  references  were  made  in  the  publica- 
tion to  appellee  with  respect  to  his  employment,  wherein  it  was 
stated  that  he  represented  to  the  company  at  the  time  of  his  employ- 
ment that  he  was  a  married  man  living  with  his  wife  and  four  children, 
and  that  he  needed  the  employment.   It  further  appears  therein  with 
reference  to  appellee  that  he  lived  in  Waukegan,  Illinois,  prior  to 
moving  to  Rockford,  and  that  he  had  certain  unpaid  obligations  there; 
that  he  was  dissatisfied  with  his  work  and  was  fussy;  that  he  was  an 
agitator  and  would  tell  the  employees  that  they  should  strike;  and 
that  he  had  had  a  fight  at  a  school  house  in  Rockford,  where  he  had 
previously  been  employed. 

There  is  evidence  on  behalf  of  appellants  tending  to  prove  each 
of  the  allegations  above  referred  to,  which  were  made  with  reference 
to  appellee.   References  to  other  events  appeared  in  the  publication, 
which  were  not  charged  to  appellee.   It  appears  from  the  evidence 
that  appellee  was  married  and  lived  with  his  wife  and  four  children; 
that  he  came  to  Rockford  from  Waukegan;  that  he  had  certain  outstand- 
ing accounts  there;  that  he  had  had  a  fight  with  another  employee  at 
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a  achool  house  In  Rockford,  where  he  was  employed,  that  h«  would  leare 
his  work  at  appellant  plant  prior  to  the  other  workmen  who  were  en- 
gaged In  hla  group;  that  these  workmen  complained  of  this  conduct;  that 
the  foreman  thereupon  reported  these  complaints  to  the  plant  executlTei, 
who  had  appellee  plaaed  in  other  groups;  that  the  same  complaints  were 
made  by  the  workmen  in  the  other  groups,  and  that  as  a  result  thereof, 
appellee  was  discharged  and  advised  at  the  time  that  he  was  being  dis- 
charged because  of  these  complaints  and  because  of  the  fact  that  he  iiad 
manifested  a  disposition  not  to  be  satisfied  with  his  work;  and  that  he 
was  fussy  and  an  agitator  among  the  employees.   The  evidence  shows  that 
on  August  31,  when  appellee  stationed  himself  at  the  entrance  of  appel- 
lant plant  and  advised  the  men  then  coming  on  shift  that  there  would  m 
no  work  that  day,  that  upon  the  attempt  of  one  workman  to  enter, 
appellee  struck  him,  knocking  him  to  the  ground;  that  he  held  his  arm 
across  the  door  and  announced  that  the  factory  was  closed  by  order  of 
the  Government  through  the  Federal  Labor  Union;  that  he  assisted  in  the 
organization  of  various  demonstrations  outside  the  plant  grounds  over  a 
period  of  several  days,  and  took  part  therein;  that  he  intercepted 

appellants'  workmen  on  their  way  to  work,  and  threatened  them  if  they 

at 
returned  to  work.  No  arrests  were  made/the  plant  due  to  any  activities 

of  appellee.   It  further  appears  that  appellee  and  his  associates  refused 

to  attend  any  meeting  with  the  plant  executives  and  refused  to  submit 

any  grievances  for  consideration. 

Special  damages  are  not  alleged  or  claimed  by  appellee  in  his 
declaration.  Where  the  publication  itself  is  not  libelous,  some 
special  dajnages  resulting  to  the  plaintiff  must  be  specifically  set 
forth  in  the  declaration  and  such  damages  must  be  the  regular  and  natural 
consequence  of  the  words  used.   To  sustain  an  action  on  the  ground  of 
special  damages,  it  is  necessary  that  the  plaintiff  set  forth  precisely 
in  what  way  such  damages  resulted.   Failure  to  so  allege  same  in  an 
action  for  libel  precludes  the  plaintiff  from  offering  any  evidence 
thereof  and  from  any  recovery  therefor. 

When  the  language  used,  from  its  nature  will  have  a  reasonable  and 
natural  tendency  to  degrade  or  disgrace  the  person,  or  to  render  hia 
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rldioulous  or  contemptible,  such  worlB  are  actionable  per  ae  because, 
the  natural  and  proximate  consequence  therefrom  will  occasion  pecuniary 
loss.   The  general  rule  of  conetruotlon  with  reference  to  publications 
alleged  to  "be  libelous  la,  that  the  words  are  to  be  taJcen  In  the  sens* 
which  Is  moat  obvious  and  natural.   It  Is  not  the  Ingeniously  possible 
construction,  but  the  plainly  normal  construction,  which  detemlnes  ths 
question,  and  in  ascertaining  whether  the  words  are  actionable,  ths 
court  will  not  resort  to  a  strained  construction  of  the  language  used, 
but  will  look  to  the  meaning  which  the  words  are  naturally  calculated 
to  convey,  and  in  so  doing,  the  entire  writing  will  be  considered.   The 
meaning  of  any  particular  phraae  or  sentence  will  be  construed  in  con- 
nection with  the  remainder  of  the  publication  of  which  it  fomis  a  part. 
The  fact  that  a  single  phrase  if  standing  alone,  or  used  In  a  different 
connection,  may  be  capable  of  a  different  meaning  than  that  to  which  it 
is  susceptible  in  the  connection  In  which  It  Is  actually  used,  will 
make  no  difference.   The  fact  that  superser|tiye  or  imaginatiye  persons 
may  be  able  by  reading  between  the  lines  of  an  article,  to  discover 
what  they  consider  to  be  libelous  and  defejnatory  meaning,  is  not  suf- 
ficient to  make  the  article  so.   Neither  can  a  party  support  a  charge 
of  libel  by  showing  that  the  publication  libeled  another.   The  publica- 
tion must  be  libelous  as  to  the  plaintiff,  and  the  malice  supporting 
the  charge  muet  flow  from  the  defendant  to  the  plaintiff  and  be  personal 
to  him.   We  d4  not  find  here  that  plaintiff  was  charged  with  the 
commission  of  such  crime  or  other  acts  as  could  be  said  to  subject 
him  to  public  hatred,  contempt,  ridicule  or  disgrace,  or  anything 
that  would  engender  an  evil  opinion  of  him  in  the  minds  of  the  people 
and  deprive  him  of  his  station  in  society.   Appellee  claims  that  he 
was  acting  within  his  legal  rights.   It  is  not  libelous  to  charge 
one  with  doing  what  the  law  approves, 

Appellaints  conceded  in  the  oublication  the  right  of  its  employees 

to 
to  quit  their  employment,  and/ax  organize  and  make  collective  bargain- 
ing through  representatives  chosen  by  themselves.   If  the  words  used 
in  the  publication  with  reference  to  appellee  are  not  actionable 
per  se,  nothing  appears  to  show  any  pecuniary  damage  to  the  plaintiff. 
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and  under  the  declaration  filed,  he  would  not  be  entitled  to  recover 
special  damages.   Uncomplimentary  and.  unkind  things  frequently  transpire 
In  consequence  of  a  mutual  controversy,  which  at  the  time  may  leave  th« 
parties  highly  incensed,  but  when  when  viewed  in  retrospect  are  dis- 
covered to  have  lost  their  seeming  vlciousnese.   Taken  in  the  view  of 
the  ordinary  course  of  human  conduct,  we  do  not  consider  the  publica- 
tion was  such  as  to  bring  the  defendant  Into  public  hatred,  contempt 
or  ridicule,  and  cannot  of  Itself  be  calculated  to  have  prevented 
him  from  enjoying  the  same  rights  as  a  member  of  society,  which  were 
previously  enjoyed  by  him. 

On  the  whole  of  the  record,  the  court  Is  of  the  opinion  that 
the  verdict  is    against  the  maiiifeac  weight  of  th9  evidence.   The 
Judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHN  SOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeoords  and  Seal  thereof,  do  herd)y 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this^ •is^  ^^ 

_in  the  vear  of  our  Lord  one  thousand  nine 
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ARTHUR  L.   FOGELIvlAN,    as   AEIIIN- 
ISTRATOR  Of   the  ESTATE   OF  MAEE- 
LINE  FOGED.TAN,    DECEASED, 

Substituted  Plaintiff- 
Appellee, 

TS, 

STEVE  CHRIST  OFF, 

Def en  dant -App  ellan  t 


291  I.A.  622 


'/ 


Appeal  from  the  Circuit  Court 
of  Montgomery  County, 


DAVIS,    J,; 

Madeline  Fogelman  in  her  life  time  recovered  a   judgnent   for 
$4,000.00  upon  the  verdict  of  a    jury,  against  oteve  Christoff,    th« 
defendant,    in  the  Circuit   Court  of  Montgomeiy  County,   Illinois,    from 
which   judsaent  appellant  took  this  appeal.       The  death  of  lladelins 
Fogelman,    plaintiff-appellee,   was  suggested  and  Arthur  L.  Fogelnan, 
Administrator  of  the  Estate  of  li^deline  Fogelman,    Deceased,  was  sub- 
stituted as  plaint  iff -appellee  in  said  cause   in  this   court. 

cJhe   alleges  in  her  complaint   tmt  on  or  about  February  5,1935, 
she  was  driving  a  1934  Chevrolet   truck  delivery  oar  in  a  southerly 
direction  on  U.S.  Route  66,   about  two  and  one-half  miles  south  of 
Litchfield,   Illinois;   that   the  defendant,   Steve  Christoff,  was 
driving  a  certain  other  motor  vehicle  in  a  northerly  direction  upon 
said  Route  66  and  not  regarding  his  duty   in  the  premises  he  so 
carelessly  and  negligently   dro^  and  operated  his  automobile  that 
by  maans   thereof  said  automobile  of  defendant  collided  with  the  au- 
tomobile driven  by  plaintiff  and,   as  a  result  thereof,    the  plaintiff 
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was  greatly  injured  both  internally  and  externally. 

The  answer  of  defendant   admits  he  was   drlvlne  an  aut (mobile  at 
the   place   charged  in   the  complaint,    but  denies  that  plaintiff  waa 
in  the  exercise  of  due  care  for  her  own  safety  aoi  denies  that  he 
disregarded   any  duty  in  the   praraises;     denies  that  he   carelessly 
and  negligently  drove  and  operated  his   automobile  or  that   he  was 
guilty  of  any  negligence. 

By  leave  of  court,    obtained  more  than  five  months  after  the 
filing  of  his  answer,   the  defendant  filed  a  counter-claim  in  which 
he  charged  that  the  plaintiff  so  carelessly  and  negli^ntly  dro^e 
and  managed  said  delivery  truclc  that  by  and  through   such  conduct 
the  plaintiff  ran  into  and  struolc  with  great  force  and  violence    the 
sedan  which    Ihe  defendant  was  driving  and  greatly  inj\red  him.        In 
count  two  of  his  counter-claim  the   defendant  charged  that   at  the 
time  there  were  no   other  vehicles  on  the  highway;     that  he  was  driv- 
ing in  a     northerly  direction  a^d  that  plaintiff  was  driving  in  a 
southerly  direction  towards  defen dealt;      that,  about  300  cr    400  feet 
south  of  where  the  two  automobiles   came  in  contact  with  each   other, 
the  right  rear  tire  of  his  automobile  had  a  blow  out  and  thereby 
caused  it  to  lose  its  balance  and  equilibrixm  and  became  difficult 
to  control;      that  at   a  point  1,000   or  1,200  feet  ixirth  of  irtiere   the 
impact  of  the  cars  ooc\xrred  the  plaintiff    saw  defendant  was  having 
great   difficulty  to  control  his  oar,   and  when  plaintiff  saw  defend- 
ant's car  was  out   of  balance   and  equilibrium  it  became  and  was  her 
duty  to  stop  the  truclc  she  w£»s  driving,   but  disregarding  her  duty 
she  negligently  continued  to  drive  towards  and  against  the  automo- 
bile of  the  defendant. 

In  her  answer  to  the  counter-claim  plaintiff  denied  all  of  the 
charges  of  negligence,   and  denied  that   the  right  rear  tire  on  de- 
fendant's automobile  had  a  blow  out,    thereby  causing  it  to  lose   its 
balance,   and  denied  that  at  a  point   1,000  or   1,200  feet  north  of 
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where   the  Impact  of  the    cars  ooourred  she  saw  that  defeadant  was 
having  difficulty  in  controlling  his  car. 

Upon  a  trial  of  said  cause   the    jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  -H, 000. 00,   upon  which   Judtiment  was  ren- 
dered. 

Appellant  alleged,    as  groxmds  for    reversal  of  said  Judgnent, 
that  the  court  erred  in  denying  his  notion  for  a  directed  verdict 
at  the  close  of  plaintiff  *s  evidence  and  again  at  the  close  of  all 
of  the  evidence,   and  in  refusing  the  instructions  accompanying  said 
motions;     that  the  couirt  refused  to  admit   proper  evidence  and  ad- 
mitted Improper  evidanoa  for  plaintiff  over  the  objection  of  de- 
fendant;    that  the  verdict  of  the   jxiry  is  contrary  to   the  evidence 
and  that  the  court  improperly  gave  instruction  ITo.5  for  plaintiff 
and  improperly  refused  to  give  defendant's  instructions  2,    3,   4 
and  5. 

At  the  close  of  the  plaintiff's  evidence  and  again   at  the  close 
of  all  the  evidence  appellant  moved  the   court   to  direct  a  verdict 
In  his  favor,  which  motions  the  court   denied  and  marked  the  in- 
struct i  en  s  accompanying  said  motions  "refused."       Counsel  for  ap- 
pellant  argues  at  great   length  that  the  trial  court  should  have 
directed  a  verdict  against  the  plaintiff  because  the  record  shows 
that  she  was  guilty  of  contributory  negligence  and  therefore  could 
not  recover  as  a  matter  of  law.       A  motion  to  instruct  the   jury  to 
find  for  the  defendant  is   in   the  nature  of  a   demurrer  to  the  evi- 
dence,  and  the  rule  is  that  the  testimony  demurred  to,    together 
with  all  reasonable  inferences  arising  therefrcm,  must  be  taton 
most   strongly  in  favor  of  plaintiff.       MoCune  v.  Reynolds,   283  111. 
188,    123  U.S.  317;      It   is  not   the   province  of   tiie  trial   jud^e 
on   such  motion  to  weigh  the   evidence  and  determine  where    ttie 
preponderance  is.       Neither   the  trial   court  in  the  first   instance 
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nor  the  oourt  of  review  haa  anything  to  do  with   the    ^ueatlon  of  the 
preponderance  of  the  evidence  or  the  oredlblllty  of  the  witneesee, 
vnhen   considering  this   question.        Gelger  v.   Gelger,    247  111.   629, 
93  N.D.   314, 

"The  question  of  law  presented  to  the   court  upon  a  motioa  at 
the  close  of  all   of  the   evldenoe  is  whether,   when  all  of   the   evldenoe 
Is  considered,   together  with  all  reasonable   inferenoes  from  it  la 
its  nost  favorable  aspect  to    Ihe  party  against  whom  the  motico.   is 
directed,    there  is  a  total  failure   to  prove  a   necessary  element   of 
his  case."       Nelson  v.   Stutz,   Chicago  Factcry  Branch,   Inc.,   341  111. 
387,    173  N.£.   394.        One   of   the  necessary  elements  being  that  the 
plaintiff  was   in  the  exercise  of  ordinary  care  when  the  injury  was 
received. 

While  the  burden  of  proof  is  always   on  the  plaintiff,    in  pro- 
ceedings of  this  kind,  to  show  that  immediately  prior  thereto  and 
at  the  time  when  the  injury  was  received  he  was  in  the   exercise   of 
ordinary  care,   that  question  is  one  of  fact,   which  must  be  determined 
by  the   circumstances  attending  and  surrounding  the  injury.     Aether 
the  evldenoe   tends  to   prove   such  care  is  a   question  of  law.       A 
oourt   can   only  determine  adversely  to  the   plaintiff  when  no  other 
conclusion  can  be  reasonably  drawn  from  the  uncontradicted  facts  and 
from  the  evidence  that  is  favorable  to  the  plaintiff,       Pient^  v. 
Chicago  City  Gy.  Co.,    284  111.    246,    120  N.E.I. 

There  is  no  rule  of  law  which  prescribes  any  particular  act  to 
be  done  or  omitted  by  a  person  who  finds  himself  in  a  place  of  dan- 
ger.      In  the  variety  of  circumstances  which  constantly  arise  it  is 
impossible  to  announce  such  rule.       The   only  requirement  of  the  law 
is  that   the  conduct  of  the   person  involved  shall  be  consistent  with 
what  a  man  of  ordinary  prudence  would  do  under  like  oiroucistanoes. 
Staok,    Admx,    v.   East   St.   L.   &  Sub.   Ry.  Co.,    245  111.    308;    92  N.2. 
241.        Dfe  are   of  opinion  from  the   evidence   in   the  record  that  the 


-4- 


eitt-  '10  aoijaeu,:    aitr   Ailw  ob  oi  ^ald^xsiB  uerf  weiven  to  t'sujoo  sd^t   aon 
.aeeascfiw  Qdt  lo  Tj^MIidlfieio  en;?  no  aonefijhr©  exl3   lo  ©oxrfliefciiqqeuq 

*fl  osli^ojs  B  noqy  rf'iuco   odd-  o;)-  £>»cfiis&s*X',i  wal   lo  acid-aei/p   axfT" 
so£i©£»lV9   9/ijf   lo  XliB  cerfw   I'j.sdtailw  ai  90xi©j&iY©   sil;!-  "io   XJJa  lo  •aolo  sxf* 
ffijt  ?i  moi'i  aooxisaelci:   oIcfeisoaBoi  IIb  rid-iw  i©i{;}-8soi^  ,f)9^«&laDi00  el 
ai  iicIJOffl  ©£!;}•  iMoxiw  S-sxtiaas  Y^TtiJu'  ycif-    o3-  fo©qas  eltfjarrcTBt  #-Bofif  a*2 

♦  Hi  lh&    ,.onI    ^ikniyxG  -^TOtOB'!  ogso-txlO    tRtift-     .•    ■>    ?,1qK       ",«8so  aiil 

aew  Y^irt^-t  ©^J^  oeriw  sibo  -^ijsai&'io  "lo   seioiaze   ei;{cf   n:f.    ssw  HUnlalg 

,i)©vlaoen 
-oiq  al    ^ttitaisSq  axlJ  no  ©YiwXs  ei  loo-iq  'i  o  nsXJit'Cf  oxi^  elir? 

baB  otfsieiiJ-  loxttq  YXe.}"BlX)Sjfflrrl  i.Mi&  wcr;.a  o  ;f   ^JbciJl  a.i:rij-  'io  esjrxif>9eo 

'lo   saloiaza  sxl*  nl  sbw  ail  feavlaosrE  sew  jiulnl  ^dt  neilw  einlS'  exfi-  its 

Jb»ciiaii&*©ii  ©cf  ^ui/ffl  iloijli?  to  ©xxc  ei  noicf"aoi.",  •i6nil>no 

"lexf^ailW      .Y"xuflaX  ^xi*  srtjtfijax/oTUja  i>aB  ^alba&i&a  seoaeitmavoilv  oAt  x<i 

A       »W3I  Ic  uoJtffa&ifp   £j  si  ©16  0  rlojja   ©vo'iq    od"  aSnaJ   soca&lv©  erf* 

ledto  on  asdw  Tlitf'nijBlq   adtf  o*  v,iea'3;evI)jB  eflicrrQ*8J&  yXao   ubo   i"iifoo 

J&iiis  aJ-osl  be;totbBi^aooms  ail*  iccil  cweT-fi  Y-^oanoessi  ecf  iubo  noiaxrlofloo 

,v  B^xiai^        .•Jctii-fliBlq  Qd^  o^  aicfsiovs'l  ei  &Bdt  eea^blre  &di  ijcrt 

.i.a.M  oax  ,d:^s  .xxi  :^8a   ..       ,  afioiiio 

a  ^ct'.  isiyoi^TSq  <yia  aatfiaoseiq  doiriw  ttjbX  xo  aXjJi  oa  ai  ©larlT 

-n;;i>  i:    aoeXq  a  ci  IXeexciif  aLail  oriw  cosnaq  b  ^d  J&«3-*iuro   ao  saob  od 

.iiB   '{Xitnts^anoo  xloiiiw  QBotxatzmjoilo  to  ^itTairrBv  oiii-  nl       .leg 

3il;f  Io  ^iiaflreiiupei  ^XxiD   i^rlT        ,eXjiT[  riojjs   sonjjiDiiiifi  ocf  aXrfiaaoqinl 

diilM  «*fl8S-Bia(cco  9c'  IXaxfe  fiayXovni  floaieq   srirf-  lo  3'0iLfi)noy  ©rij-   iadu  ai 

,&&oaaiamjQriio  63{il  lafciii/  ob  6ii;ow  aonofcjLf^  x'^C'-'^^'-^o  "^o  nfixn  s  itariu 

.a.'K  SG    ;80e   .III  di-  .  ec?;;-- 

ejl;}-  Jfiri*  ijaooai  ar{j   ni   ©onafiire   ariJ  ittoTTt  xioi.aiqo  lo   :;-ib  w:        .X^S 


question  of   contributory  negligenoe  was  properly  submitted  to   the 
jury. 

Covinsel  for  appellant  inaiats  that   the   trial  court  should  hare 
dlreotsd  a  verdict  against   the  plaintiff  and  submitted  the  case  to 
the    Jury  on  the  defendant's  counter-claim.        It  i  a  apparent  that  un- 
der the    record  in   this  case  the  trial  court  was  v»lthout  authority 
to  direct  a  verdict  against   the  plaintiff. 

It  appears  that  appellee  left  Litchfield  on  February  5,    1935, 
about  2:00  p.m.,   to  visit  her  mother  at  Benld,    going  south  on  U.S. 
Route   66.        She   stopped  at   Rut's  corner  for  a   cup  of  coffee,    after 
which  she  started  south  down  the  road;      at  Monlce's  crossing  the 
passed  a  truck  about  a  mile  from  where   the  accident  happened,    driving 
at  the  rate  of  35  or  40  miles  par  hour,  after  which  she  slowed 
down  to  35  miles  per  hour.       At  ^uite  a  distance   she  saw  a  oar  com- 
ing towards  her,    and  there  was  a  car  ahead  of  her  about   75  or  80 
feet;     as  she  got   about  to  the  crossing  the  first  thing  she  Icnew 
the  oar  coming  from  the  south   just  seemed  to  fly  right  in  front   of 
her,   and  she  tried  to   stop  and  applied  the  brakes;       the  driver  of 
the  oar,  when  it  came  across  in  front   of  her,   had  his  hand  up  and 
Just  seemed  to  be  going  wild;      she  was  on    liie  west   side  of   the 
road;      the   next   she  remembered  some  people  were  assisting  her;      she 
was  driving  a  Chevrolet  delivery  sedan.       She  did  not  see  appellant's 
oar  get  off  of  the  slab  on  either  side  before   the  accident.       He  was 
coming  straight  up  the  road  and  the  oar  was  weaving.     She  saw  de- 
fendant's oar  headed  in  her  direction  just  long  eno\i^  to  get  across 
the  road;     her  car  probably  traveled  twenty  feet  from  the  time  ap- 
pellant's oar  crossed  the  blaok  line  until  the  collision  occurred. 
The   Oldsmoblle  was  headed  towards   the  ditoh  on  tl£   left  side  of   tbe 
road,   going  north.     The   truck  had  jammed  into  the  oar,     Baok  of  the 
truck  was  a  plain  skidding  mark  where  the    tires  had  slid   for  a   dis- 
tance of  ten  feet.       They  were  straight  with  the  road,      -ji  autcmo- 


-5- 


od'  siSAo  ©rid"  ^siJ-d- iffidij-e  Laa  ^tii'xiiaXq  ©xltf   tzalB^B  *oJ:f)isv  s  JDe^oaiUfe 

-fix;  ^adi  ^a.e'xaq(i&  ;  . liiiBlo- is ^^iiii co  b ' d"ne£>£»lell>  9ii  ao  X'^^l   ®d* 

YJU'XoditiJS  !^ijoAiifi   Sow  ffiuoo  iai^a  a4-  tsaeo  airf^f   £t.t  fiTLOoaa    arf?  isjb 

,SSei    ,3  >r^fiif^cfa''i  no  i)X<rJl1xlo*lJ  *l©i   e©IIeqqs  &&dt  eiBsqqfi  ;tj: 

.2. IT  ao  dtuoH  S'ttiog   46Xa©a  ifs  lewa'ani  lojtl  tflej^v  o*    ,»JKi«q  00|&  i'jjotfs 

gnlvi-xo    tfi©i3;s»Qqfii£l  Jnsi)  iooa  ©jad^   aierlw  iacyil  elisi  fi  iuQ6&  ^losjii   s  fieaasg 

J&swola  e.d3  doiriw  i&tia  ^liscil  'seq  aelinx  Q^  no  SS  lo  9*a5  silt  ts 

-cro;  «as   «ds   eoru3tf--.  .  : .     r<   '.;  ;yq  eeXiiS  52  otf  nwc; 

06   'iO    viV     tifOde  l&d    lO  iijiua**   'Ai>«    Ji   iaiiW   &  Iferi.rf  iJOB     ,'BBii    ^bissvo^  2'  i 

'io  inQ'il   al  idBi"^  xl'l  oi  iaafijssa  ^cul  dtuoa  edit  mcil  anlaoo  ibo  &tU 

to  i&vtib  ^d^       j£9a/3'id  oxl;^  b&llqqa  ha.B  goiJe    o*  belit  ©da  Jbas   ,ieif 

J&cfi  qi;  Ijxxad  exd  bAd   fifn^i  ^o   ifconl  ai  &&oio&  eaido  *x  ao4ir  ,iao  erf* 

exid"   lo  ©i)l8  *a$w  e£sr    co  auvj  ©xte      ;i)Ixw  .Biilo^  ed  oi  beaeez  \taul 

ails      ilea  giai.t8.1&6a  aiew  elqoaq  tteoa  I>anacficscida  9da  *x3fl  ad*      ;1)Boi 

e'rfnalieqqjb  ©83  *oii  i>i6  erf,        .neiiea  \;ieTiIel)  *eioaT9dO  a  arUtvItsJE)  saw 

asw  all        .tne&ioojs  wd;f   dueled    fs6  l<i  lerijxs  no  tfala  ediJ-  lo  llo  ^eg  aao 

-f>b  waa  ©dw      .anirv^ew  aaw  lao  ad*  bats  Jbeoi  ariJ  qx/  *rIgiaT:;ra  ^JLisoo 

aao^OB  ^©3  o4-  itwoas  j^ol  ;tE;jt  noi*ooxti>  led  aJt  bsbaed  ibo  a'^^dabcol 

-Q»  a£ax^   ad*  aoa^  ;J-8ol  ^^tfnswi)'  l)sievs^d-  yJ.dadoiq  i&o  ned     ibBO'x  ed* 

.boiiuooo  aclailloo  &di  li^fnu  eall  :io&ld  ad*  fiaascno  lao  a**xtBlIe 

ed*   lo  abie  *•;    '  doi  lb  s>d*  eMairo*  JbeJbaad  aaw  alicfcffiafeXO  edT 

i»d*  lo  ifOBf.:     .  ic 0  &ri^    oiJiii  I-^oiMOBl;  f) fid  'jiou-y:  .dtioa  saJtog   jfison: 

-ail)   B  10'!:    oxXa  fieri  acsrxi-    i-jdi  eiedw  af-xsjai  3aii.ijiai£  nlaXq  a  saw  aJoirsa- 

-oiJwJt;*^  flx.     .jDxsoi  Oiii'-  ;j-x«f  jdsifii*a  »i©w  xedl       .^esl  n«*  lo-eont- 


bile  meohanlo  and  garage  operator  hooked  onto   the  Gherrolet   to 
move  the  oars  and  found  the   brakes  set,   he  released  them  and  pulibd 
the  oars  apart.     There  wen;  skidding  marks  behind   the  Chevrolet, 
irtien  ha   tried  to  move  It.     The   speedometer  was   locked  between   25 
and  30  miles  per  hour.        The  right  rear  fender   of   the  Oldmoblle 
was   pushed  down.        It  was  agaiis  t  the    tlie,    and  the   tire  was   out   In 
two  places.        The   Oldsmoblle  had  been  off  of   the  oonorete   on  the 
east  side  of  the  road  and  the  driver  was   trying  to  get  beok  on  the 
slab. 

The  evidence  of   the  defendant  discloses  that  he  purchased  his 
oar  on  NovQ;iiber  15,1954,   and  had   driven  it  about  22oo  miles.        It 
was   eciuipped  wl  th  4  ply  U.3,   oord  tires.        On  the    day  In  question, 
he  was   driving  to  Litchfield,   and,  as  he  got    to  Monke's  crossing, 
he   testified  that  the  right  rear  tire   on  his   oar  blew  out  and  his 
car  started  swayliig.       He  stepped  on  the  brake  and  turned  the   car 
to  the  left  side  of    the  road  and  pulled  to  the  rl^t  side  and  went 
a  ways  off  of   1iie  road  on  the  right   side  and  back  on  the  road;      tried 
to  right   it  the  bast  he  could  and  when  he  got   abo^it   150  or  175  feet 
from  where  Xh.9  tire  had  blown  out  he  got   orosswise  of  the  highway 
and  swung  in  front   of  her  oar  and  there  was  a  crash  and    xs,   yoeel- 
man  drove  into  him.       He  had  passed  a  oar  going  towards  lit.   Olive 
about   a  quarter  of  a  mile  before  he    reached  the  place  of  the  acci- 
dent.      Appellant  testified  liiat  l^lrs.  Fogelman  visited  him  while  he 
wa&  in  the  hospital,   came   in  a  wheel  chair;     with  reference  to  her 
husband,    she    said  she  was  waiting  for  the  car  and  was  going  to  see 
her  mother  at   Benld  and  had  to  wait  until  her  husband  cane  with  the 
car,   and  he  was  about  an  hour  late.        I  asked  her,  why  didn't  she 
try  to  stop  before   she  hit  me?        ^e  said  that  is  how  she  broke 
her  ankle,    stepping  on  the   brake  trying  to  stop.       The   tires  on 
his  oar   did  not  show  wear  and  had  never  been   repaired  and  were 
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Inflated  properly.       The  automobile  dealer,  who   sold  the  car  to  ap- 
p«llant,   saw  It   the    day  following  the  aocident  at  a  garage   in  Ut. 
OllTa,       The  right  tire  was  down  and  he  loo  Iced  at  it,   and  it  was 
blowed  out.       There  was  also  testimony  tending  to   show  that  there 
was  no  oar  50  to  75  feet  in  front  of  Mrs.  Pogelman  at  the   time  of 
the   aooident* 

On  re-direot-examination  I  Irs,  Fogelman  denied  she  had  told  ap- 
pellant that  her  husband  was  late  in  bringing  the   car  and  that,    if 
he  had  not  been  Date,    the  aooident   would  not  ha  ye  happened;      and  she 
also  denied  having  any  conversation  with  him  about  the  accident. 

A  nurse,   who  attended  Mrs.  Fogelman  when  she  was   in  the  hospital, 
testified  that  she  took  her  into   the  room  occupied  by  Lr,   Ghrlstoff 
and  was  there  all  of   the  time  Mrs.   Fogelman  was   in  the  rocm,    that 
she  heard  the  conversation  between  them,     and  that  Mrs.   Fogelman  and 
herself  and  a  patient  in  the  other  bed  in  the  room  were  present,    and 
Mr.  Ghrlstoff  was  there   in  his  bed;     that  Mrs.  Fogelman  did  not   tell 
appellant  that  her  husband  was  an  hour  late  and  that,   if  he  had  not 
been  the  accident  wovild  not  have  happened;      that  Mrs.  Fogelman  did 
not  tell  appellant  that  she  never  would  forget  when  his  car  came 
across  the  road,     that  he  had  both  hands  gripped  on  the   steering 
wheel  and  his  face  looked  tragic;     that  Mrs.   Fogelman  did  not   tell 
appellant  that  she  saw  that  he  had  lost  control  of   the  oar  but  she 
could  not  stop,      that   she  broke  her  ankle  stepping  on  the   brake. 

iL^pellant  takes  the  position  that  the  road  was  straight  and 
clear  of  oars  far  a  Ions  distance,  that  appellee  was  driving  fast 
and  that  there  was  no  oar  ahead  of  her  75  or  60  feet,  or  more,  near 
the  scene  of  the  accident,  to  obscure  her  vision  of  the  approaching 
car,  and  that  appellee  must  have  seen  that  appellant  was  in  trouble 
and  should  have  stopped  her  car,  and,  having  failed  to  exercise  or- 
dinary care  for  her  own  safety,  she  was  quilty  of  contributory  neg- 
ligence;    that  appellant  had  a  blow  out  which  he  could  not  have 
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forsean  and  was  not  guilty  of  negllgenoe  whloh  was  the  proximate 
oaust;   of  the  Injury  to  appellee;   and  that  appellant  made   out  a 
perfeot   case  of  accident   and,    beoauae   of  the  Injury  belnt:  purely 
aooldental,   no  recovery  coiild  be  had. 

The  evl  denoe  was  oonfllotlng,   and  the    Jury  saw  and  heard  th« 
witnesses  testify  and  It  was  their  province  to  determine   the  facte 
in  the  case.         ippellant  testified   that  he  had  a  blow  out  which  wa» 
the  cause  of  the  accident;     and  as  to  when  the  blow  oxit  occurred, 
whether  before  or  at   the   time  of  the  accident,   was  for  the    jury  to 
determine. 

The    evidence  shows  that    the  right  rear  fender  of  the   Oldamobil* 
was    Jammed  down  upon  the   tire   and  the   tire  was   cut  in  two  places. 
Appellant   Tsas  contradicted  both  by  appellee  and  the  nurse  who  took 
Mrs.   Fogelman  into  his  room,   and  who  was  there  during  all  of  the  timt 
that  she  was   in  the  room  at  the  hospital.     Me  are  of  opinion  that 
the   verdict  of  the   Jury  was  not   contrary?'  to  the  manifest  weight  of 
the  evidence. 

Appellant  contends  that  the  court  committed  reversible  error 
in  refusing  to  give  his  instructions,  numbered  2,3,4  and  5,    offered 
on  the  theory  of  an   accident  on  his  i^art,    and  applying  the  rules  of 
law  concerning  accidents  to    liie  facts  disclosed  by  -ftie  record,   when 
no  other  instruoti  jn     was  given  on  this  theory  of  the  defense , 

The  instruoticns  while  worded  somewhat  differently  Infonaed 
the    Jury  that  if   the  collision  was  unavoidable,   so  far   a3  the   de- 
fendant was  concerned,   or  Itiat  if  they  believed  from  the  evi<!tonoe 
that  the  right  rear  tire  on  appellant's  automobile  blew  out  about 
175  feet  from  the  place  of  the  accident  and  that  the  accident  would 
not  have   happened  except   for  the  blow  out,   or  that  the  accident  was 
not  in  any  manner  due  to  the  negligence   on  the  part  of  appellant  but 
was   an  unavoidable  accident,    so   far  a     he  was  concerned,    then  the 
Jury  should  find  the   defendant  not   guilty.     We  are  of  opinion  that 
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the   court   did  not  oommlt  reversible  error   in  refusing  the  instruc- 
tions. 

v;e  quote  one  of  the  refused   instruotioae;      "The  court  instructs 
the    Jury  that    it   is  not   every  accident  which  makes  a  Defendant   lia- 
ble for  damages  for   a   personal   injury.        If  the  accident   is  unavoid- 
able  so  far  as  the  defendant  is  concerned,    then  no   liability  is  in- 
curred by  him,   whether  as  a  result  of  it  a  person  is  slightly  or  se- 
riously injured,   and  if  in  tiiis  oaoe  the    jury  believes  from  all  the 
evidence  and  under   the  instructions  of  the  court  that   so  far  as  the 
defendant   is   concerned,    the  injury  to  the   plaintiff  was  unavoidable, 
then  the    jury  should  find  the  defendant,    Jteve  (Jhristof f ,not  guilty." 
We  can  only  point  out  in  a  general  way  some    of   the  defects   in  these 
instructions. 

Each  instruction  is  argumentative    in  farm  and  each  contain  mere 
abstract  propositions  of  law,   without  any  direct  application  of  it 
to  the  facts  in  the  case,   and  they  do   not    state  the   facts  which  the 
evidence  fairly  tends  to  prove  and  advise  the   jurors  what   rule  of 
law  shall  bo  applied  in  reaching  a   verdict.       j'oods  v.    G,3.&  ....R.R. 
Co.,    306   111.    217,    137  N.E.    806. 

2ach  of  the  instructions  direct  a  verdict  for   the  defendant. 
Wheru  a  court  directs  a  verdict  if  the  jury  should  find  certain 
facts  to  be  true,    the  instiruction  should  embrace  cill  the  facts  and 
conditions   essential  to  such  verdict.       ^m  ijistruotion  directing  a 
verdict  must  necessarily  leave  to  the  jury  all  issues  of  fact  necess- 
ary to   auiaiorize  the   verdict  by  such  instruction  directed.      ?he   111. 
Iron  &  Metal  Go.  v.   Weber, 196  111.   526,    63  N.S,  1008;     Nat,   Import- 
ing Go.  V.    Bear  &  Co.,    324  111.    346,    155  N.E.    343. 

All  of  the  instructions  except  number  5  contain   the  word   "acci- 
dent'' and  do  not   qualify  the  word  by  informing  the  jury  that  it  must 
be  without  the  negligence  of    the  defendant.        In  the  case  of  Paulsen 
V.   McAvoy  Brewing  Co.,    226  111.   ..pp.    605-616,    it   is    said:      ""ijome 
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courts  have  held  that  the  words  '  mere  accident '  are  to  be  understood 
as  excluding  negligence  or  careleasness.  In  this  State, hoireTer 
the  decisions  seem  quite  definitely  to  hold  that  the  word  "accident* 
or  the  phrase  'mere  accident'.  If  used  In  an  Instruction  upon  the 
subject  of  negligence,  connotes  something  more  than  that  which  is 
unexpected  and  unavoidable  and  without  fault  or  blame,  and,  accord- 
ingly, should  always  be  qualified  so  as  to  exclude  the  attribute  of 
negligence." 

The  word  "unavoidable"  and  the  phrase  "tmavoldable  accident"  as 
used  in  some  of  these  Instructions  would  be  very  apt  to  convey  to 
the  minds  of  the  jurors  that  what  occurred  at  the  time  of  the  colli- 
sion and  immediately  prior  thereto  was  what  was  referred  to  as  "\in- 
avoldable"  and  "tmavoldable  accident",  but  under  the  record  in  this 
case  to  find  that  the  accident  was  unavoidable  the  Jury  would  have 
to  consider  the  testimony  as  to  the  condition  of  the  tire  in  vlbb   by 
appellant  that  he  testified  blew  out  and  find  that  he  was  not  negli- 
gent in  using  the  sane. 

The  instructions  are  misleading  In  not  informing  the  Jury  it 
was  their  duty  in  determining  whether  the  accident  was  unavoidable 
to  find  from  the  evidence  that  the  defendant  was  not  guilty  of 
nirglicence  • 

The  office  of  Inatmictions  Is  to  give  information  to  the  Jiiry 
concerning  the  law  of  the  case  for  immediate  application  to  the 
subject  matter  before  them.  The  test,  then,  is  not  what  meaning 
the  ingenuity  of  counsel  can  at  leis\ire  attribute  to  the  instruc- 
tions, but  how  and  in  what  sense,  under  the  evidence  before  them  and 
the  circumstances  of  the  trial,  ordinary  men  acting  as  Jurors  will 
understand  the  ins txnict ions.  Reitlvz  v.  Chicago  Rapid  Transit  Co., 
527  111.  207-213;  158  N.e.SSO. 

Instruction  nvimber  six  given  on  behalf  of  appellant  cured  any 

-10- 


Doocra'iOjjx:;/   oc    oc   oib      ri-n©f:ij;ui)^   o-i&.:.;    ■    e;':L'-j«r   ti;ivj    j;jfw    ".i^a   ©-vTii-;   a JiJ/c -,- 

•r  Lo;.i?Ofl"  blow  sjrfi  ;Jjar^-'      r,  .r   ...  --Xad'ifiiief)  ©d'lifp  msea   enoieJtoaJb  erf:? 
"      -        rroWoH^trfaxi-L  "" ''    ■  '-'•neMsoja  ©i©a'    oesadq  «xl^  ic 

-oTu;;)d   ji-ruj   ,8fiiBld  to  ;tijjK  ,.    ^   uri;flw  bus  eldablovanxr  brtc  fcedoeqxan:' 

-.i;-"  t, .     y>     .•9tt9lf-'     -'   •-"    '"•'"'    ^"^  o;J^©ier£rf   lolnq  Y^^^-^-t^e^ntg?^  Sag  aoiu 

-"-'■    -"    :      '.   -    .  ,,;    ,  ,.,    .    c'l^hXooA  oLcijibloY&asf*'  bsu?  '■■■■'r,-,u^r.,ra 

■  •,.T?T    rsfv«    '  llX;ta©c;   ...  -'    "  ■■^"'['^qqa 

,...:..,..,  .i.,  ....... .- ...i  aao*:^"""t- afiJt  ©xfT 

'fo    v^T^^'■v•'    .-tnr    ,-i:.-^?j-   .-<■<■  a  "v  f.'?»*T^r-;    t.'-r.r    rrprT-f    '^'i.-T!=>bfve    edd"    fiTCrt    ball    Ow 
.:-'. ,...^.- ..-.  ^     ..      ...      ,..._.;.;_:■..  OXfT 

-OJTT:#aj:t.t  e."!;?  .  .'.'•x.^.^rs  e-tr  -f::-:  Xaafiijoo    ...    ,  ^  ;  ..  : 

bna  r!i«y£l;f   ©lolstf  sonefal  i,  :xfir  fll  bna  woxi     „      ^^:';cJ;:f 

I'".tw  cton-jj-Jt  es    \'-fl:'r  •aT.^b'jto   ,I«jVi*  9il;f  to  8eoxta:fBaxro*i:lo  ad-i 

*axifitT  ..  .      ■  .iJ.taF   ..'•:.rfol;Jojt/«xc:  aal    f^rlrf    ortsdaiebiB 

.:'..'    •  "  '  .    -       ■    ..LCI   VSo 


error  that  the  court  might  have  comnltted  In  refusing  hla  Instruc- 
tions numbered  2-3>4  and  5,  and  Is  as  follows: 

"The  court  Instructs  the  Jury  that  It  Is  not  sufficient  to 
entltlei  the  plaintiff  to  recover  In  thf  s  case  for  her  to  sLoit 
any  negligent  breach  of  duty  on  the  part  of  the  defendant,  but 
It  devolves  upon  the  plaintiff  to  further  show  that  such  breach 
of  duty  was  the  proximate  or  Immediate  or  real  cause  of  the  In- 
Jury  to  plain':  Iff  J  that  In  no  case  can  a  recovery  be  Imd  for 
the  negligent  breach  of  duty  unless  the  evidence  shows  that  such 
negligent  breach  of  duty  was  the  proxljnate.  Immediate  or  real 
cause  of  the  Injury  occiarrlng.  And  you  are  further  Instructed 
that  If  you  believe  the  right  rear  tire  on  defendant's  car  blew 
out  and  that  the  defendant,  exercising  the  care  and  caution  of  a 
reasonable  person,  had  no  reason  to  expect  said  tire  to  blow  out; 
and  If  you  further  believe  from  the  evidence  that  the  blowing 
out  of  the  tire  was  the  proximate.  Immediate  or  real  cause  of 
the  Injury,  then  you  should  find  the  defendant  not  guilty," 

The  dourt  did  not  commit  reversible  error  In  refusing  the  In- 
stinictlons  which  appellant  contends  should  have  been  given. 

Appellant  also  contends  that  plaintiff's  Instruction  on  the 
measure  of  damages  was  erroneous;  that  the  complaint  alleged  that 
she  had  become  sick,  sore^  lame  and  disordered  and  was  cozi^}elled  to 
pay  out  large  sums  of  money  in  endeavoring  to  become  healed  and 
cured,  and  offered  proof  of  the  amoxmt  of  her  medical  bills  and  also 
offered  proof  as  to  the  usual  and  customary  charges  for  nursing  ser- 
vices; that  this  instruction  told  the  jury  that,  to  enable  them  to 
estimate  the  amount  of  damages  sustained  by  plaintiff,  it  was  not 
necessary  that  any  witness  should  have  expressed  an  opinion  as  to 
the  amount  of  such  damages;  that  this  instruction  was  good  as  to 
the  physical  Injury,  but  the  complaint  charged  that  plaintiff  had 
been  forced  to  expend  a  large  stun  of  money  in  being  cured  and  such 
elements  were  capable  of  pecuniary  measurement  and  it  was  necessary 
that  the  amount  be  proven  and  that,  as  to  such  allegatlcm,  the  In- 
struction WQs  erroneous. 

The  jury  were  told  by  an  Instruction,  given  on  behalf  of  the 
defendant,  that  it  Is  not  necessary  that  any  witness  express  an  o- 
pinion  as  to  the  amount  of  such  damages,  but  that  the  jury  might 
make  such  estimate  from  the  facts  and  circumstances  in  proof.     In 
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hla  counter-claim  h«  asked  daraaf^ea  for  his  pain  and  Buffering,  and 
charged  that  he  had  laid  out  large  auma  of  money  In  endeavorlnf^  to 
be  cured.  Under  thla  state  of  the  record  appellant  la  not  In  a  po- 
sition to  criticize  the  Instruction  riven  on  behalf  of  appellee. 

TNhlle  it  is  true  that  appellee  offered  evidence  aa  to  auma  of 
money  paid  out  and  expended  by  her  In  endeavoring  to  be  cia-ed,  by 
the  Introduction  of  Exhibits  A  to  K,  Incluaive,  yet  theae  exhlbita 
were  all  withdrawn,  Wiere  remained  in  the  record  the  testimony  of 
Dr,Slhler,Jr,,  as  to  his  services  and  the  amount  due  hln. 

This  instruction  among  other  things  Informs  the  Jury  that  in  de- 
termining the  amotint  of  damages  which  plaintiff  is  entitled  to  re- 
cover they  should  take  Into  consideration  all  evidence  pertaining  to 
the  physical  injuries  sustained  by  her  and  all  money  expended  by  her 
for  doctor  bills  or  for  which  she  became  liable,  and  find  for  her 
atlch  sums  as  in  the  judgment  of  the  jury  under  the  evidence  and 
inatructions  of  the  court  will  be  a  fair  compensation  for  the  Injur- 
ies she  has  sustained  and  that  to  enable  them  to  estimate  the  amount 
of  damages  it  is  not  neoessary  that  any  witness  should  have  expressed 
an  opinion  as  to  the  amount  thereof,  but  the  Jury  themselves  may  make 
such  estimate  from  the  facts  and  circumstances  In  proof, 

Under  this  Instruction  the  Jury  In  estimating  the  damages  must 
take  into  consideration  the  facts  and  circumstances  in  proof  and  If 
any  amotint  is  Included  for  money  expended  for  doctor  bills  paid  or 
for  which  the  plaintiff  became  liable,  the  Jury  necesssirily  would 
take  into  consideration  the  evidence  bearing  upon  that  question. 

Appellant  also  complains  because  the  witness  Barrow,  in  de- 
scribing the  damage  done  to  the  car  of  appellee,  testified  among 
other  things  that  the  speedometer  was  locked  between  25  and  55  miles 
per  hour,  and  that  the  court  over  the  objection  of  appellant  permit- 
ted the  answer  to  stand.  No  reversible  error  was  committed  by  the 
court  in  so  ruling 
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It  Is  also  objected  that  the  court  perm  tted  appellee  to  step 
oyer  to  the  jury  and  exhibit  to  them  jxiat  whert'  the  soars  on  her 
faoe  were*  The  co\xrt  permitted  her  to  point  out  ftiere  she  waa  in- 
jured • 

Under  the  law  appellee  coi..ld  not  recover  danagee  for  any  dis- 
figurement or  marring  of  her  personal  appoarance.  The  pointinc  out 
df  where  she  was  Injtired  while  it  mlrht  call  attention  to  the  fact 
that  her  personal  appearance  was  disfl^?:ured  and  marred  by  such  scars ^ 
yet  we  are  of  opinion,  considering  the  entire  recoird  in  the  case« 
that  the  verdict  of  the  Jury  ought  not  to  be  dislurbed  because  ths 
cotirt  in  its  discretion  permitted  the  plaintiff  to  point  out  Just 
where  th©  scars  on  her  face  were. 

Pot  the  reasons  sot  forth  In  this  opinion  the  Judgment  of  ths 
Circuit  Court  of  Montgomery  County  is  affirmed, 

Af finned. 

Opinion  modlfiod  and  petition  for  rehearing  denied ♦ 
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h  »^ '  ^(>-  Arthur  L.  Fogelman,  as  Administrator  of  the  Estate 

of  Madeline  Fogelman,  Deceased,  Substituted 
Plaintiff-Appellee,  v.  Steve  Christoff, 
Defendant- Appellant. 

Appeal  from  the  Circuit  Court  of  Montgomery  County. 

January  Tkr.m,  A.  D.  1937. 

Gen.  No.  9005  Agenda  No.  5 

Mr.    Justice   Davis   delivered   the    opinion    of   the 
Court. 

Madeline  Fogelman  in  her  life  time  recovered  a 
judgment  for  $4,000.00  upon  the  verdict  of  a  jury, 
against  Steve  Christoff,  the  defendant,  in  the  Circuit 
Court  of  Montgomery  County,  Illinois,  from  which 
judgment  appellant  took  this  appeal.  The  death  of 
Madeline  Fogelman,  plaintiff-appellee,  was  suggested 
and  Arthur  L.  Fogelman,  Administrator  of  the  Es- 
tate of  Madeline  Fogelman,  Deceased,  was  substituted 
as  plaintiff-appellee  in  said  cause  in  this  court. 

She  alleges  in  her  complaint  that  on  or  about  Feb- 
ruary 5,  1935,  she  was  driving  a  193-4  Chevrolet  truck 
delivery  car  in  a  southerly  direction  on  U.  S.  Route  66, 
about  two  and  one-half  miles  south  of  Litchfield,  Illi- 
nois ;  that  the  defendant,  Steve  Christoff,  was  driving 
a  certain  other  motor  vehicle  in  a  northerly  direction 
upon  said  Route  66  and  not  regarding  his  duty  in  the 
premises  he  so  carelessly  and  negligently  drove  and 
operated  his  automobile  that  by  means  thereof  said 
automobile  of  defendant  collided  with  the  automobile 
driven  by  plaintiff  and.  as  a  result  thereof,  the  plain- 
tiff was  greatly  injured  both  internally  and  ex- 
ternally. 

The  answer  of  defendant  admits  he  was  driving  an 
automobile  at  the  place  charged  in  the  complaint,  but 
denies  that  plaintiff  was  in  the  exercise  of  due  care  for 
her  OT\m  safety  and  denies  that  he  disregarded  any 
duty  in  the  premises ;  denies  that  he  carelessly  and  neg- 
ligently drove  and  operated  his  automobile  or  that  he 
was  g-uilty  of  any  negligence. 

By  leave  of  court,  obtained  more  than  five  months 
after  the  filing  of  his  answer,  the  defendant  filed  a 
counter-claim  in  which  he  charged  that  the  plaintiff 
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HO  ciir(!l(!HHly  aiul  iioKliK«.'ii1ly  diovo  and  managed  said 
(lolivory  truck  Hint  by  and  through  Mn:\\  conduct  the 
plaintiff  ran  into  and  Hiruck  witli  v,YMii  force  and  vio- 
lence Iho  Hcdan  wlilcli  the;  dcfctidant  vvaH  driviuK  and 
greatly  injured  him.  In  count  two  of  his  counter- 
claim the  defendant  charged  tliat  at  tlie  time  there 
were  no  other  veliicies  on  the  higliway;  tluit  he  was 
driving  in  a  northerly  direction  and  that  plaintiff  was 
driving  in  a  southerly  direction  towards  defendant; 
that,  about  'M)  or  400  feet  south  of  where  the  two 
automobiles  came  in  contact  with  each  other,  the 
right  rear  tire  of  his  automobile  had  a  blow  out  and 
thereby  caused  it  to  lose  its  balance  and  eMuilibrium 
and  became  difficult  to  control;  that  at  a  point  1,(J<X) 
or  1,200  feet  north  of  where  the  impact  of  the  cars  oc- 
curred the  plaintiff  saw  defendant  was  having  great 
difliiculty  to  control  his  car,  and  when  plaintiff  saw  de- 
fendant's car  was  out  of  balance  and  equilibrium  it 
became  and  was  her  duty  to  stop  the  truck  she  was 
driving,  but  disregarding  her  duty  she  negligently 
continued  to  drive  towards  and  against  the  automo- 
bile of  the  defendant. 

In  her  answer  to  the  counter-claim  plaintiff  denied 
all  of  the  charges  of  negligence,  and  denied  that  the 
right  rear  tire  on  defendant's  automobile  had  a  blow 
out,  thereby  causing  it  to  lose  its  balance,  and  denied 
that  at  a  point  1,000  to  1,200  feet  north  of  where  the  im- 
pact of  the  cars  occurred  she  saw  that  defendant  was 
having  difficulty  in  controlling  his  car. 

Upon  a  trial  of  said  cause  the  jury  returned  a  ver- 
dict for  plaintiff  in  the  sum  of  $4,000.00,  upon  which 
judgment  was  rendered. 

Appellant  alleged,  as  grounds  for  reversal  of  said 
judgment,  that  the  court  erred  in  denying  his  motion 
for  a  directed  verdict  at  the  close  of  plaintilT's  evi- 
dence and  again  at  the  close  of  all  of  the  evidence, 
and  in  refusing  the  instructions  accompanj-ing  said 
motions ;  that  the  court  refused  to  admit  proper  evi- 
dence and  admitted  improper  evidence  for  plaintiff 
over  the  objection  of  defendant;  that  the  verdict  of 
the  jury  is  contrary  to  the  evidence  and  that  the  court 
improperly  gave  instruction  No.  5  for  plaintiff  and 
improperlv  refused  to  give  defendant's  instructions 
2,  3,  4  and"  5. 

At  the  close  of  the  plaintiff's  evidence  and  again  at 
the  close  of  all  of  the  evidence  appellant  moved  the 
conrt  to  direct  a  verdict  in  his  favor,  which  motions 
the  court  denied  and  marked  the  instructions  accom- 
panying said  motions  "refused."  Counsel  for  appel- 
lant argues  at  great  length  that  the  trial  court  should 
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liave  directed  a  verdict  agaiiiHt  tfie  piaintifT  because 
the  record  hIiowh  tliat  slie  was  K"''ty  of  contributory 
iiegliKOiice  and  tlienjloro  could  not  recover  an  a  mat- 
ter of  law.  A  motion  to  instruct  tlie  jury  to  find  for 
the  defendant  is  in  the  nature  of  a  demurrer  to  the 
evidence,  and  the  rule  is  that  the  testimony  demurred 
to,  tof^ethor  witli  all  .ireasonabie  inferences  arising 
therefrom,  must  be  taken  most  strongly  in  favor  of 
plaintiff.  McCunc.  v.  Rcynobh,  288  ill.  188,  12:5  N.  Yl. 
317:  It  is  not  the  province  of  the  trial  judge  on  such 
motion  to  weigh  the  evidence  and  determine  where  the 
preponderance  is.  Neither  the  trial  court  in  the  first 
instance  noi'  the  court  of  review  has  anything  to  do 
with  the  question  of  the  preponderance  of  the  evidence 
or  the  credibility  of  the  witnesses,  when  considering 
this  question.  Geiger  v.  Geiger,  247  111.  629,  93 
N.  E.  314. 

"The  question  of  law  presented  to  the  court  upon 
a  motion  at  the  close  of  all  of  the  evidence  is  whether, 
when  all  of  the  evidence  is  considered,  together  with 
all  reasonable  inferences  from  it  in  its  most  favorable 
aspect  to  the  party  against  whom  the  motion  is  di- 
rected, there  is  a  total  failure  to  prove  a  necessary 
element  of  his  case."  Nelson  v.  Stutz,  Chicago  Fac- 
tory Branch,  Inc.,  341  111.  387,  173  N.  E.  394.  One  of 
the  necessary  elements  being  that  the  plaintiff  was  in 
the  exercise  of  ordinary  care  when  the  injury  was 
received. 

While  the  burden  of  proof  is  always  on  the  plaintiff, 
in  proceedings  of  this  kind,  to  show  that  immediately 
prior  thereto  and  at  the  time  when  the  injury  was  re- 
ceived he  was  in  the  exercise  of  ordinary  care,  that 
question  is  one  of  fact,  which  must  be  determined  by 
the  circumstances  attending  and  surrounding  the  in- 
jury. Whether  the  evidence  tends  to  prove  such  care 
is  a  question  of  law.  A  court  can  only  detennine  ad- 
versely to  the  plaintiff  when  no  other  conclusion  can 
be  reasonably  drawn  from  the  uncontradicted  facts 
and  from  the  evidence  that  is  favorable  to  the  plain- 
tiff. Pienta  v.  Chicago  City  Ry.  Co.,  284  111.  246;  120 
N.  E.  1. 

There  is  no  rule  of  law  which  prescribes  any  par- 
ticular act  to  be  done  or  omitted  by  a  person  who  finds 
himself  in  a  place  of  danger.  In  the  variety  of  cir- 
cumstances which  constantly  arise  it  is  impossible  to 
announce  such  rule.  The  only  requirement  of  the  law 
is  that  the  conduct  of  the  person  involved  shall  be 
consistent  with  what  a  man  of  ordinary  prudence 
would  do  under  like  circumstances.  Stack,  Admx.,  v. 
East  St.  L.  S  Sub.  Ry.  Co.,  245  111.  308;  92  X.  E.  241. 
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Wo  iin;  ol'  ()|)iiiioii  I'loiri  tlio  cvidoricc  in  tlio  record 
that  tlie  (jucstioii  of  coiilributory  negligence  was  prop- 
erly Hubnriitlcd  to  tlio  jury. 

Counsel  for  ai)pr!llant  insiHt  that  the  trial  court 
should  have  diroetod  a  verdict  against  the  plaintiff 
and  submitted  the  case  to  the  jury  on  the  defendant's 
oounter-claim.  It  is  ay)pareiit  that  under  the  record 
in  this  case  the  trial  court  was  williout  authority  to 
direct  a  verdict  against  the  plaintiff. 

It  appears  Uiat  appellee  left  Litchfield  on  February 
.5,  193.5,  about  2:00  p.  m.,  to  visit  her  mother  at  Beidd, 
going  south  on  U.  S.  Route  G6.  She  stopped  at  Rut's 
corner  for  a  cup  of  coffee,  after  which  she  started 
south  down  the  road;  at  Monke's  crossing  she  passed 
a  truck  about  a  mile  from  where  the  accident  hap- 
pened, driving  at  the  rate  of  o.5  or  40  miles  per  hour, 
after  which  she  slowed  down  to  35  miles  per  hour.  At 
quite  a  distance  she  saw  a  car  coming  towards  her, 
and  there  was  a  car  ahead  of  her  aljout  7.")  or  80  feet ; 
as  she  got  about  to  the  crossing  the  first  thing  she 
knew  the  car  coming  from  the  south  just  seemed  to 
fly  right  in  front  of  her,  and  she  tried  to  stop  and 
applied  the  brakes ;  the  driver  of  the  car,  when  it  came 
across  in  front  of  her,  had  his  hand  up  and  just 
seemed  to  be  going  wild;  she  was  on  the  west  side  of 
the  road;  the  next  she  remembered  some  people  were 
assisting  her;  she  was  driving  a  Chevrolet  deliveiy 
sedan.  She  did  not  see  appellant's  car  get  off  of  the 
slab  on  either  side  before  the  accident.  He  was  com- 
ing straight  up  the  road  and  the  car  was  weaving. 
She  saw  defendant's  car  headed  in  her  direction  just 
long  enough  to  get  across  the  road;  her  car  probably 
traveled  twenty  feet  from  the  time  appellant's  car 
crossed  the  black  line  until  the  collision  occurred.  The 
Oldsmobile  was  headed  towards  the  ditch  on  the  left 
side  of  the  road,  going  north.  The  truck  had  jammed 
into  the  car.  Back  of  the  truck  was  a  plain  skidding 
mark  where  the  tires  had  slid  for  a  distance  of  ten 
feet.  They  were  straight  with  the  road.  An  automo- 
bile mechanic  and  garage  operator  hooked  onto  the 
Chevrolet  to  move  the  cars  and  found  the  brakes  set, 
he  released  them  and  pulled  the  cars  apart.  There 
were  skidding  marks  behind  the  Chevrolet,  when  he 
tried  to  move  it.  The  speedometer  was  locked  be- 
tween 25  and  30  miles  per  hour.  The  right  rear  fen- 
der of  the  Oldsmobile  was  pushed  down.  It  was 
against  the  tire,  and  the  tire  was  cut  in  two  places. 
The  Oldsmobile  had  been  oft'  of  the  concrete  on  the 
east  side  of  the  road  and  the  driver  was  trying  to  get 
back  on  the  slab. 
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Tlio  c'vidonco  of  tlio  defendant  discloHes  that  he 
jjurclia.sed  his  car  on  November  ]'>,  I'X'A,  and  had 
driven  it  about  2200  miif;H.  It  was  efjuipped  witli  4  ply 
IJ.  S.  cord  tires.  On  the  day  in  question  he  was  driv- 
ing to  Ijitchfield,  and,  as  he  got  to  .Nfonke's  crossing, 
lie  testified  tliat  tlie  rigiit  rear  tire  on  liis  car  hlew  out 
and  his  car  started  swaying.  Ho  stepperl  on  the  hrake 
and  turned  the  car  to  the  left  side  of  llie  road  and 
pulled  to  the  right  side  and  went  a  ways  off  of  the 
road  on  the  right  side  and  hack  on  the  road;  tried  to 
right  it  the  host  he  could  and  when  he  got  about  150 
to  175  feet  from  where  the  tire  had  blown  out  he  got 
crosswise  of  the  highway  and  s^vung  in  front  of  her 
car  and  there  was  a  crasli  and  Mrs.  Fogelman  drove 
into  him.  He  had  passed  a  car  going  towards  Mt. 
Olive  about  a  quarter  of  a  mile  before  he  reached  the 
place  of  the  accident.  Appellant  testified  that  Mrs. 
Fogelman  visited  him  while  he  was  in  the  hospital, 
came  in  a  wheel  chair ;  with  reference  to  her  hu.sband, 
she  said  she  was  waiting  for  the  car  and  was  going 
to  see  her  mother  at  Benld  and  had  to  wait  until  her 
husband  came  with  the  car,  and  he  was  about  an  hour 
late.  I  asked  her,  why  didn't  she  try  to  stop  before 
she  hit  me?  She  said  that  is  how  she  broke  her  ankle, 
stepping  on  the  brake  trying  to  stop.  The  tires  on  his 
car  did  not  show  wear  and  had  never  been  repaired 
and  were  inflated  properly.  The  automobile  dealer, 
who  sold  the  car  to  appellant,  saw  it  the  day  follow- 
ing the  accident  at  a  garage  in  Mt.  Olive.  The  right 
tire  was  down  and  he  looked  at  it,  and  it  was 
"blo-\ved"  out.  There  was  also  testimony  tending  to 
show  that  there  was  no  car  50  to  75  feet  in  front  of 
Mrs.  Fogelman  at  the  time  of  the  accident. 

On  re-direct-examination  Mrs.  Fogelman  denied  she 
had  told  appellant  that  her  husband  was  late  in  bring- 
ing the  car  and  that,  if  he  had  not  been  late,  the  acci- 
dent would  not  have  happened;  and  she  also  denied 
having  any  conversation  with  him  about  the  accident. 

A  nurse,  who  attended  Mrs.  Fogelman  when  she  was 
in  the  hospital,  testified  that  she  took  her  into  the 
room  occupied  by  Mr.  Cliristoff  and  was  there  all  of 
the  time  Mrs.  Fogelman  was  in  the  room,  that  she 
heard  the  conversation  between  them,  and  that  Mrs. 
Fogelman  and  herself  and  a  patient  in  the  other  bed 
in  the  room  were  present,  and  Mrs.  Christoflf  was 
there  in  his  bed;  that  Mrs.  Fogelman  did  not  tell  ap- 
pellant that  her  husband  was  an  hour  late  and  that, 
if  he  had  not  been,  the  accident  would  not  have  hap- 
pened; that  Mrs.  Fogelman  did  not  tell  appellant  that 
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Hlie  would  iKfvor  for^f^t  wlion  liis  car  oamo  acroHS  the 
road,  tliat  lie  had  bolli  liaud.s  mnppcA  on  llio  Htocririj? 
wluHil  and  hiw  faco  looked  tragic;  that  MrH.  FoKolman 
did  not  t(*ll  appellant  that  slie  saw  that  ho  had  lost 
control  of  tho  car  hut  she  could  not  stop,  that  aha 
broke  luu-  ankle  stepjiinf?  on  the  brake. 

AppciUant  takes  the  position  that  the  road  was 
straifiht  and  clear  of  cars  for  a  lonj,'  distance,  that  ap- 
pellee was  driving  fast  and  that  there  was  no  car 
ahead  of  her  75  or  80  feet,  or  more,  near  the  scene  of 
the  accident,  to  obscure  her  vision  of  the  approaching 
car,  and  that  appellee  must  have  seen  that  appellant 
was  in  trouble  and  should  have  stopped  her  car,  and, 
having-  failed  to  exercise  ordinary  care  for  her  own 
safety,  she  was  guilty  of  contributory  negligence;  that 
appellant  liad  a  l)low  out  which  he  could  not  have  fore- 
seen and  was  not  guilty  of  negligence  which  was  the 
proximate  cause  of  the  injury  to  appellee;  and  that 
appellant  made  out  a  perfect  case  of  accident  and,  be- 
cause of  the  injury  being  purely  accidental,  no  recov- 
ery could  be  had. 

The  evidence  was  conflicting,  and  the  jury-  saw  and 
heard  the  witnesses  testify  and  it  was  their  province 
to  determine  the  facts  in  the  case.  Appellant  testi- 
fied that  he  had  a  blow  out  which  was  the  cause  of  the 
accident;  and  as  to  when  the  blow  out  occurred, 
whether  before  or  at  the  time  of  the  accident  was  for 
the  jury  to  determine. 

The  evidence  shows  that  the  right  rear  fender  of  the 
Oldsmobile  was  jammed  down  upon  the  tire  and  the 
tire  was  cut  in  two  places.  Appellant  was  contra- 
dicted both  by  appellee  and  the  nurse  who  took  Mrs. 
Fogelman  into  his  room,  and  who  was  there  during  all 
of  the  time  that  she  was  in  the  room  at  the  hospital. 
We  are  of  opinion  that  the  verdict  of  the  jury  was  not 
contrary  to  the  manifest  weight  of  the  evidence. 

Appellant  contends  that  the  court  committed  re- 
versible error  in  refusing  to  give  his  instructions,  num- 
bered 2,  3,  4  and  5,  offered  on  the  theory  of  an  acci- 
dent on  his  part,  and  applying  the  rules  of  law  con- 
cerning accidents  to  the  facts  disclosed  by  the  record, 
when  no  other  instruction  was  given  on  this  theory  of 
the  defense. 

The  instructions  while  worded  somewhat  differently 
informed  the  jiiry  that  if  the  collision  was  unavoid- 
able, so  far  as  the  defendant  was  concerned,  or  that 
if  they  believed  from  the  evidence  that  the  right  rear 
tire  on  appellant's  automobile  blew  out  about  175  feet 
from  the  place  of  the  accident  and  that  the  accident 
would  not  have  happened  except  for  the  blow  out,  or 


l'nu:<'  7  Gen.  No.  9005 

lliiil  tli(!  accirloiil  wuh  not  in  any  rnannr-r  thu-  to  the 
iiof^liKcnco  on  tlio  part  of  appellant  Itut  was  an  una- 
voi(lal)lc  acciflent,  ho  far  aH  ho  was  concornod,  thf;n  the 
jury  alioiihl  fiMd  th(!  (Icfcndant  not  f-^iiilfy.  VVc  are 
of  opinion  that  tho  conrt  did  not  commit  roverKible 
error  in  refusing  tlio  instructions. 

We  (|Uote  one  of  tiic;  refused  instructions.  "The 
court  instructs  the  jury  tliat  it  is  not  every  accident 
whicli  maizes  a  defendant  liable  for  dartiaj^es  for  a  per- 
sonal injury.  If  the  accident  is  unavoidable  so  far  as 
the  defendant  is  concerned,  then  no  lial^ility  is  in- 
curred by  him,  whether  as  a  result  of  it  a  person  is 
slightly  or  seriously  injured,  and  if  in  this  case  tlie 
jury  believes  from  all  the  evidence  and  under  the  in- 
structions of  the  court  that  so  far  as  the  defendant  is 
concerned,  the  injury  to  the  plaintitT  was  unavoidable, 
then  tho  jury  should  find  the  defendant,  Steve  Chris- 
toff,  not  guilty."  We  can  only  point  out  in  a  general 
way  some  of  the  defects  in  these  instructions. 

Each  instruction  is  argumentative  in  form  and  each 
contain  mere  abstract  propositions  of  law,  without  any 
direct  application  of  it  to  the  facts  in  the  case,  and 
they  do  not  state  the  facts  which  the  evidence  fairly 
tends  to  prove  and  advise  the  jurors  what  rule  of  law 
shall  be  applied  in  reaching  a  verdict.  Wond.<i  v.  C.  B. 
S  Q.  R.  R..  Co.,  306  III.  217,  137  N.  E.  806. 

Each  of  the  instructions  direct  a  verdict  for  the  de- 
fendant. Where  a  court  directs  a  verdict  if  the  jury 
should  find  certain  facts  to  be  true,  the  instruction 
should  embrace  all  the  facts  and  conditions  essential 
to  such  verdict.  An  instnietion  directing  a  verdict 
must  necessarily  leave  to  the  jury  all  issues  of  fact 
necessary  to  authorize  the  verdict  by  such  instruction 
directed.  The  III.  Iron  £  Mvfal  Co.'y.  Weber,  196  111. 
526;  63  N.  E.  1008;  Nat.  Importing  Co.  v.  Bear  £  Co., 
324  111.  346;  155  N.  E.  343. 

All  of  the  instructions  except  number  5  contain  the 
wo  I'd  "accident"  and  do  not  qualify  the  word  by  in- 
forming the  jury  that  it  must  be  without  the  negli- 
gence of  the  defendant.  In  the  case  of  Paulsen  v. 
MeAvoii  Brewing  Co.,  226  111.  App.  605-616,  it  is  said: 
"Some  courts  have  held  that  the  words  'mere  acci- 
dent' are  to  be  understood  as  excluding  negligence  or 
carelessness.  In  this  State,  however,  the  decisions 
seem  quite  definitely  to  hold  that  the  word  'accident' 
or  the  phi-ase  'mere  accident,'  if  used  in  an  instnie- 
tion upon  the  subject  of  negligence,  connotes  some- 
thing more  than  that  which  is  unexpected  and  una- 
voidable and  mthout  fault  or  blame,  and,  accordingly, 


Page  8  Gen.  No.  9005 

kJiouI(1  always  }k3  qualified  so  as  to  exclude  the  attri- 
bute of  iieKJigence. " 

The  word  "unavoidable"  and  tlie  phraHo  "unavoid- 
able accident"  as  used  in  Honrie  of  tlie.se  iiiHtructionH 
would  be  very  apt  to  convey  to  the  minds  of  the  jurors 
that  what  occurred  at  the  time  of  the  collision  anrl  im- 
mediately prior  thereto  was  what  was  referred  to  as 
"unavoidable"  and  "unavoidable  accident,"  but  un- 
der the  record  in  this  case  to  find  that  the  accident  was 
unavoidal)le  the  jury  would  have  to  consider  the  testi- 
mony as  to  the  condition  of  the  tire  in  use  l)y  appel- 
lant that  he  testified  blew  out  and  find  that  he  was 
not  negligent  in  using  the  same. 

The  instructions  are  misleading  in  not  informing 
the  jury  it  was  their  duty  in  determining  wliether  the 
accident  was  unavoidable  to  find  from  the  evidence  that 
the  defendant  was  not  guilty  of  negligence. 

The  office  of  instructions  is  to  give  information  to 
the  jury  concerning  the  law  of  the  case  for  immediate 
application  to  the  subject  matter  before  them.  The 
test,  then,  is  not  what  meaning  the  ingenuity  of  coun- 
sel can  at  leisure  attribute  to  the  instructions,  but  how 
and  in  what  sense,  under  the  evidence  before  them  and 
the  circumstances  of  the  trial,  ordinary  men  acting  as 
jurors  will  understand  the  instructions.  Reifivz  v. 
Chicago  Rapid  Transit  Co.,  327  111.  207-213;  158  N. 
E.  380. 

Instruction  number  six  given  on  behalf  of  appellant 
cured  any  error  that  the  court  might  have  committed 
in  refusing  his  instructions  numbered  2-3-4  and  5,  and 
is  as  follows : 

"The  court  instructs  the  jury  that  it  is  not  suf- 
ficient to  entitle  the  plaintiff  to  recover  in  this 
case  for  her  to  show  any  negligent  breach  of  duty 
on  the  part  of  the  defendant,  but  it  devolves  upon 
the  plaintiff  to  further  show  that  such  breach  of 
duty  was  the  proximate  or  immediate  or  real 
cause  of  the  injury  to  plaintiff ;  that  in  no  case  can 
a  recovery  be  had  for  the  negligent  breach  of  duty 
unless  the  evidence  shows  that  such  negligent 
breach  of  duty  was  the  proximate,  immediate  or 
real  cause  of  the  injury  occurring.  And  you  are 
further  instructed  that  if  you  believe  the  right 
rear  tire  on  defendant 's  car  blew  out  and  that  the 
defendant,  exercising  the  care  and  caution  of  a 
reasonable  person,  had  no  reason  to  expect  said 
tire  to  blow  out ;  and  if  you  further  believe  from 
the  evidence  that  the  blowing  out  of  the  tire  was 
the  proximate,  immediate  or  real  cause  of  the  in- 
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jury,    then    you    sho\il(l    find    the    defendant    not 
Kuilty." 
Tli(!  court  did  not  corriniil  reverHible  error  in  refns- 
hig  the  instructioiiH  wliicii  appellant  contends  should 
have  been  given. 

Appellant  says:  "But,  independent  of  this  ques- 
tion, the  record  contains  anolher  error  for  which  the 
judgment  must  be  reversed.  Appellant  requested  the 
court  to  give  to  the  jury  the  following  instruction: 

'If  the  jury  l)elieve  from  the  evidence  that  the 
alleged  injury  was  accidental  and  that  neilher  the 
plainliff  nor  the  defendant  was  negligent,  the  jury 
should  find  the  defendant  not  guilty.'  " 
We  have  searched  the  abstract  and  the  tran.script  of 
the  record  itself  and  fail  to  find  where  such  instruction 
was  requested  by  appellant.    For  this  reason  the  ques- 
tion is  not  before  us  for  determination. 

Appellant  also  contends  that  plaintiff's  instruction 
on  the  measure  of  damages  was  erroneous;  that  the 
complaint  alleged  that  she  had  become  sick,  sore,  lame 
and  disordered  and  was  compelled  to  pay  out  large 
sums  of  money  in  endeavoring  to  become  healed  and 
cured,  and  offered  proof  of  the  amount  of  her  medical 
bills  and  also  offered  proof  as  to  the  usual  and  cus- 
tomary charges  for  nursing  services ;  that  this  instruc- 
tion told  the  jury  that,  to  enable  them  to  estimate  the 
amount  of  damages  sustained  by  plaintiff,  it  was  not 
necessary  that  any  witness  should  have  expressed  an 
opinion  as  to  the  amount  of  such  damages;  that  this 
instruction  was  good  as  to  the  physical  injuiy,  but  the 
complaint  charged  that  plaintiff  had  been  forced  to  ex- 
pend a  large  sum  of  money  in  being  cured  and  such 
elements  were  capable  of  pecuniary  measurement  and 
it  was  necesary  that  the  amount  be  proven  and  that,  as 
to  such  allegation,  the  instruction  was  erroneous. 

The  jury  were  told  by  an  instruction,  given  on  be- 
half of  the  defendant,  that  it  is  not  necessary  that  any 
witness  express  an  opinion  as  to  the  amount  of  such 
damages,  but  that  the  jury  might  make  such  estimate 
from  the  facts  and  cii'cumstanees  in  proof.  In  his 
counter-claim  he  asked  damages  for  his  pain  and  suf- 
fering, and  charged  that  he  had  laid  out  large  sums 
of  money  in  endeavoring  to  be  cured.  Under  this  state 
of  the  record  appellant  is  not  in  a  position  to  criticize 
the  instruction  given  on  behalf  of  appellee. 

While  it  is  true  that  appellee  ottered  evidence  as  to 
sums  of  money  paid  out  and  expended  by  her  in  en- 
deavoring to  be  cured,  by  the  introduction  of  Exhibits 
A  to  K,  inclusive,  yet  these  exhibits  were  all  with- 
drawn.    There  remained  in  the  record  the  testimony 
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of  Dr.  Sillier,  Jr.,  as  to  IiIh  sorvicoH  and  tho  amount 
duo  liim. 

This  iiiHtriicliori  amoii^'  oIIkt  lliiriKH  iiiformH  the 
jury  that  in  determining  the  amount  of  damage.4  which 
plaintiff  in  entitled  to  recover  they  should  take  into 
consideration  all  evidence  fxjrtaining  to  the  physical 
injuries  sustained  l)y  her  and  all  money  expended  by 
her  for  doctor  bills  or  for  which  she  became  liable,  and 
find  for  her  such  sums  as  in  the  judgment  of  the  jury 
under  the  evidence  and  instructions  of  the  court  will 
be  a  fair  compensation  for  the  injuries  she  lias  sus- 
tained and  that  to  enable  them  to  estimate  the  amount 
of  damages  it  is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  thereof, 
but  the  jury  themselves  may  make  such  estimate  from 
the  facts  and  circumstances  in  proof. 

Under  this  instniction  the  jury  in  estimating  the 
damages  must  take  into  consideration  the  facts  and 
circumstances  in  proof  and  if  any  amount  is  included 
for  money  expended  for  doctor  bills  paid  or  for  which 
the  plaintiff  became  liable,  the  jury  necessarily  would 
take  into  consideration  the  evidence  bearing  upon  that 
question. 

Appellant  also  complains  because  the  witness  Bar- 
row, in  describing  the  damage  done  to  the  car  of  ap- 
pellee, testified  among  other  things  that  the  speedom- 
eter was  locked  between  25  and  35  miles  per  hour,  and 
that  the  court  over  the  objection  of  appellant  per- 
mitted the  answer  to  stand.  No  reversible  error  was 
committed  by  the  court  in  so  mling. 

It  is  also  objected  that  the  court  permitted  appellee 
to  step  over  to  the  jury  and  exhibit  to  them  just  where 
the  scars  on  her  face  were.  The  court  permitted  her 
to  point  out  where  she  was  injured. 

Under  the  law  appellee  could  not  recover  damages 
for  any  disfigairement  or  marring  of  her  personal  ap- 
pearance. The  pointing  out  of  w^here  she  was  injured 
while  it  might  call  attention  to  the  fact  that  her  per- 
sonal appearance  was  disfigured  and  marred  by  such 
scars,  yet  we  are  of  opinion,  considering  the  entire 
record  in  the  case,  that  the  verdict  of  the  jury  ought 
not  to  be  disturbed  because  the  court  in  its  discretion 
permitted  the  plaintiff  to  point  out  just  where  the  scars 
on  her  face  were. 

For  the  reasons  set  forth  in  this  opinon  the  judg- 
ment of  the  Circuit  Court  of  Montgomery  County  is 
affirmed. 

Affirmed. 
(Thirteen  pages  in  original  opinion) 
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Mr.  Justice  Fi^LTONldelivered^Jthe  opinion  of  the 
Court.  I         I  \ 

This  appeal  wa4  prosecuted  to  reldcw  a  judgment 
of  the  Circuit  Courfcsj^jGreene  CounrjB  awarding?  the 
sum  of  $2,0.'3().00  to  theJp^st^Jlee,  ArnofV^Ieek,  against 
The  Eldred  Drainage  aM  Le^^ii^^istricH,  Appellant, 
for  damages  to  growing  (^ops  resulting  from  the  over- 
flow from  a  Drainage  Dit(fti  constri*ted  by  Appellant. 

The  declaration  consists,  of  fou/  counts,  which  in 
general  terms,  are  almost  i'(Seo.ti<^l  with  the  declara- 
tion filed  in  a  case  formerly  considered  by  this  Court 
entitled  Farrow  v.  Eldred  Drainage  and  Levee  District, 
reported  in  268  111.  App.  432.  That  declaration  de- 
scribed in  detail  the  organization  of  the  Drainage 
District  which  is  the  Appellant  in  this  case,  together 
with  the  relation  thereto  of  certain  water  courses,  their 
location  and  effect  upon  the  drainage  ditch  which  is 
the  subject  of  this  controversy.  The  Plaintiff  in  that 
case  owned  lands  adjoining  the  premises  of  Appellee 
in  this  case  and  the  claim  was  for  the  loss  of  gi'owing 
crops  because  of  overflow.  The  first  and  third  counts 
of  the  declaration  in  this  case  covers  damages  to  grow- 
ing crops  during  the  years  1926  and  1927,  because  of 
the  defective  construction  of  a  drainage  ditch  by 
Appellant  adjoining  the  lands  on  which  said  crops 
wei'c  growing,  the  ditch  having  been  constructed  for 
the  purpose  of  diverting  the  waters  of  Buslinell  Creek, 
Hurricane  Creek  and  Schaefer  Creek.  The  two  counts 
further  allege  and  charge  that  the  drainage  ditch  was 
not  constracted  of  sufficient  size  and  capacity  to  carry 
off  the  said  waters,  and  as  a  result  thereof  the  lands 
on  which  the  said  crops  were  growing  became  flooded 
and  the  crops  damaged  and  destroyed. 

The  second  and  fourth  counts  charge  that  the  Apiiel- 
lant  failed  to  keep  the  drainage  ditch  in  proper  repair, 
and  by  reason  of  the  negligence  of  Appellant  in  that 
respect  the  said  drainage  ditch  filled  uii  and  would 
not  carrv  the  waters  of  said  courses,  and  the  same 
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were  cast  upon  the  lands  of  tho  Appc-llee,  where  Haid 
crops  were  growing  and  damaged  and  destroyed  the 
same. 

A  plea  of  the  fi;("ncral  isHno  wan  filed  and  also  a 
number  of  spcc-ial  phtas.  Domurror.s  were  .sustainod 
to  all  special  pleas  and  the  case  wont  to  trial  before 
a  jury  upon  the  declaration  and  the  plea  of  tho  (jonoral 
issue.  The  jury  roturnod  a  verdict  for  Af)f)('ih'c  for 
the  sum  of  $2,500.00,  which  on  motion  for  now  trial 
was  reduced  by  romillihir  of  ^-t'jO.OO  to  the  sum  of 
$2,050.00,  for  which  amount  jud,i,'mont  was  entered. 

Tho  Appellant  district  was  orfrauized  in  tho  County 
Court  of  Greene  County  in  the  year  1909,  and  tho  re- 
port of  the  Engineer  for  the  District  shows  that  the 
levee  proposed  to  be  built  was  for  the  purposo  of  pre- 
venting the  overflow  of  tho  high  waters  of  tho  Illinois 
River  and  also  diverting  tho  waters  which  came  from 
the  hills  and  creeks  which  ran  through  the  lands  in- 
cluded in  the  boundaries  of  said  district.  The  Engi- 
neer's report  showed  that  the  district  comprised  about 
8,,500  acres  of  land  in  the  western  part  of  Greene 
County  adjacent  to  tho  Illinois  River.  In  part  the 
report  stated  as  follows: 

"There  are  a  number  of  small  streams  which 
drain  from  tho  hills  onto  the  lands  which  are  pro- 
posed to  be  reclaimed.  The  waters  from  all  of 
these  streams  are  to  be  taken  into  channels  and 
carried  to  the  river,  so  that  they  Avill  not  overflow 
the  lands  proposed  to  be  reclaimed,  and  this  will 
avoid  the  necessity  of  pumping  the  hill  waters. 
Following  is  a  list  of  the  principal  streams,  which 
will  be  drained  to  the  North  of  the  District :  Bush- 
nell  Creek,  1,200  acres;  Hurricane  Creek,  6,400 
acres. 

All  of  the  streams  which  emerge  from  the  hills 

carry  very  small  quantities  of  water  except  after 

heavy  rains,  or  with  the  melting  of  the  snows  in 

the  spring.     They  all  overflow  the  lands  and  do 

not  maintain  channels  through  the  bottom  lands 

sufficient  to  carry  the  flood  waters." 

Under  the  plan  adopted  by  said  District  a  levee  was 

constructed  protecting  the  lauds  in  the  District  from 

being  submerged  by  waters  of  the  Illinois  River  and 

alsofrom  overflow  from  the  waters  of  the  three  creeks 

above  named.     Before  the  levee  was  constructed  the 

water  from  these  hill  streams  flowed  across  the  lands 

of  the  District  and  emptied  into  the  Illinois  River. 

East  of  the  lands  embraced  in  the  Levee  District  is  a 

range  of  high  bluffs  which  extend  nortlicrly  and  south- 
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erly.  Land  lyiiiK  I'^usl  oi'  thJH  rari;,'(;  <,i'  bluffH  iH  about 
llio  khuk;  olovatioii  aw  the  said  bluffH.  The  land  which 
Iho  Appolleo  was  farming  was  Hituatcd  woHt  of  .said 
lanf^e  of  bluffs,  and  oast  of  and  adjacent  to  the  drain- 
a^'e  ditch  of  the  District.  The  levee  was  WMistructed 
on  the  west  side  of  tlie  ditch  opposite  from  Appellee's 
hinds  at  a  heif,dit  of  from  12  to  15  feet  above  the  level 
of  the  ground. 

As  a  part  of  the  scheme  of  drainage  when  said  Dis- 
trict was  organized,  an  exterior  ditch  was  provided 
for  on  the  outside  of  the  levee  to  carry  the  waters  from 
Bushnell  Creek,  Hurricane  Creek  and  Schafer  Creek 
and  the  waters  which  naturally  flowed  upon  the  lands 
adjacent  thereto.     Bushnell  Creek  emerged  from  the 
bluff  about  one  mile  south  of  the  land  on  which  Appel- 
lee was  farming  and  before  the  construction  of  the 
levee,  flowed  in  a  westerly  and  southwesterly  direc- 
tion.   Hurricane  Creek  emerged  on  a  line  almost  due 
east  of  the  southerly  line  of  the  land  farmed  by  Ap- 
pellee and  prior  to  the  constmetion  of  the  levee  flowed 
in  a   westerly   and   southwesterly   course   across   the 
lands  of  the  district.     Schafer  Creek  emerged  from 
the  blutTs  about  one  mile  north  of  the  lands  occupied 
by  Appellee  and  flowed  in  a  westerly  and  southwest- 
erly direction  across  the  lands  of  the  district.    In  1912, 
the  Chicago  and  Alton  Railroad  extended  its  railroad 
line  from  the  Village  of  Eldred  west  into  said  Drain- 
age District,  and  constructed  a  fill  through  the  lower 
lands  on  which  the  track  was  laid.    The  height  of  the 
railroad  track  was  slightly  lower  than  the  levee  of 
the  drainage  district.    At  the  same  time  a  ditch  was 
dug  on  the  south  side  of  the  railroad  embankment 
connecting  with  Hurricane  Creek  as  it  came  out  of 
the  bluff  and  extending  to  the  point  where  the  rail- 
road crosses  the  levee.     The  exterior  ditch  of  Appel- 
lant was  constructed  before  the  extension  of  said  rail- 
road into  the  district  was  made,  and  an  opening  was 
made  in  the  railroad  embankment  immediately  east  of 
the  levee  to  permit  the  waters  carried  by  the  exterior 
ditch  to  flow  under  said  railroad  track  and  on  north 
in  accordance  with  a  plan  devised  when  the  ditch  and 
levee    were    constructed.     The    railroad    embankment 
was  constructed  along  the  south  side  of  the  lands  occu- 
pied by  Appellee  as  a  tenant  and  is  situated  between 
said  land  and  the  channel  of  Hurricane  Creek. 

A  Bill  of  Particulars  was  filed  by  the  Appellee  speci- 
fying the  number  of  acres  of  standing  corn  which  was 
destroyed  and  the  number  of  acres  damaged  by  over- 
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flow  (luring  llio  year  of  192G  and  also  the  jiumhor  of 
acres  of  standinj^  corn  damaged  in  1927,  together  with 
15  acres  of  wlieat  and  some  clover  seed  destroyed  in 
1027.  The  Appellee  testified  that  he  leased  the  land 
of  Beverly  Farrow  containing  550  acres  on  the  10th 
day  of  August,  102G,  which  includes  the  lands  de- 
scribed in  his  declaration.  lie  further  testified  that 
there  was  about  65  or  70  acres  of  corn  growing  on  the 
land  adjacent  to  the  drainage  ditch  when  he  took  pos- 
session and  that  he  purchased  this  corn,  which  ap- 
peared to  be  in  good  condition,  for  the  sum  of  $.30.00 
per  acre;  that  on  the  night  of  September  4th,  1926, 
the  water  from  Hurricane  and  Bu.shiiell  Creeks  over- 
flowed this  land  and  ruined  the  corn.  His  testimony 
also  showed  that  50  acres  of  the  corn  was  totally 
destroyed  and  five  or  six  more  acres  damaged  about 
40  or  50  per  cent.  He  further  testified  that  he  planted 
about  25  acres  of  corn  next  to  the  drainage  ditch  on 
or  about  the  1st  of  July,  1927,  and  that  in  October  of 
the  same  year  the  water  from  the  creeks  and  drainage 
ditch  overflowed  the  said  land  and  caused  damage  to 
the  standing  corn  of  $500.00;  that  he  also  had  15  acres 
of  wheat  about  40  rods  east  of  the  drainage  ditch, 
which  was  sown  in  October,  1926;  that  in  March  or 
April,  1927,  the  water  from  the  creeks  damaged  the 
wheat  to  the  extent  of  $300.00;  that  he  also  sowed  two 
bushels  of  clover  seed  in  the  wheat  during  the  month 
of  February,  1927,  and  that  just  as  the  clover  was  well 
started  it  was  killed  by  the  overflow.  There  was  fur- 
ther testimony  concerning  damage  to  20  acres  of  corn 
in  1926  by  the  waters  from  Schafer  Creek  amounting 
to  $450.00,  but  on  motion  for  new  trial  the  Court  held 
that  it  was  error  to  deny  the  motion  to  exclude  such 
evidence  and  ordered  a  remittitur  concerning  this 
item,  which  was  consented  to  by  Appellee  so  that  this 
item  is  not  in  controversy.  The  Appellee  also  testified 
that  he  had  10  acres  of  standing  corn  in  the  field  east 
of  the  Adellis  Farrow  land  which  was  damaged  by 
the  waters  from  Schafer  Creek  in  1927  to  the  extent 
of  $200.00.  The  Appellee  was  corroborated  as  to  the 
damage  to  the  growing  crops  by  George  ilcFarland,  a 
farm  hand;  Adellis  Farrow,  who  lives  on  the  land 
adjoining  that  occupied  by  Appellee;  by  Arthur  Rob- 
ley  and  Tom  Wollenweber,  neighbors  of  Appellee. 
J.  H.  Cordes,  a  Civil  Engineer,  and  experienced  in 
drainage  work,  testified  that  he  had  made  a  survey  of 
the  ditch  and  surrounding  territory  in  January,  192S, 
and  that  from  calcinations  made  from  standard  ree- 
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o<;iiiz(;(l  i'orrnulas  tlio  ditoh  constructed  by  Appellant 
did  not  have  Hufficioiit  fapacily  to  carry  the  waters 
from  tlie  diverted  .stroam.s.  There  was  also  crjnKid- 
erable  tcHtimoiiy  by  CordeH,  tin;  A ])])<']](:(•.,  and  others 
that  the  exterior  dilcli  had  filled  np  with  dirt  and 
debris  and  Ihat  willows  were  permitted  to  ujow  on  its 
banks  so  that  the  flow  of  the  water  was  seriously 
obstrncted. 

On  behalf  of  Appellant,  several  witnesses  testified 
that  much  of  the  corn  wliieh  Appellee  pnrchased  in 
An<?nst,  192(],  had  been  destroyed  by  the  flood  over 
such  lands  in  June,  192C).  Appellant  also  introduced 
the  testimony  of  a  nnmber  of  other  witnesses  who  tes- 
tified that  whatever  damaj^e  there  was  to  the  crops 
of  Appellee  was  caused  by  backwater  from  the  Illinois 
River  and  not  from  overflow  from  the  creeks  or  the 
draina^-e  ditch.  IT.  L.  Caldwell,  Engineer  for  the  Ap- 
pellant Drainage  District,  testified  that  in  his  opinion 
the  ditch  was  sufficient  size  and  capacity  to  carry  the 
waters  from  the  creeks  above  named. 

The  Appellant  assises  numerous  grounds  for  re- 
versal of  the  judgment  but  in  his  final  arsrument  covers 
questions  of  fact  only.  However,  we  will  discuss 
briefly  the  other  points  contained  in  his  briefs.  He 
first  insists  that  the  Court  erred  in  refusing  the  Ap- 
pellant's motion  for  a  directed  verdict  at  the  close  of 
the  Plaintiff's  testimony  on  the  grounds  that  there 
was  a  variance  between  the  allegations  of  the  declara- 
tion and  the  proof.  The  averment,  which  it  is  claimed 
was  not  proven,  was  that  the  ditch  caved  in  and  it  be- 
came out  of  repair.  While  it  is  a  well  established 
principle  of  law  that  the  allegations  of  the  declaration 
and  the  proof  must  both  correspond  for  the  purpose 
of  specifically  advising  the  opposite  party  of  what  he 
must  answer,  still  the  variance  must  be  a  substantial 
departure  and  tend  to  prove  a  different  cause  of  ac- 
tion than  the  one  averred.  In  this  case  the  proof  of 
the  averment  complained  of  was  not  essential  to  the 
right  of  recovery  by  the  Appellee  and  such  averments 
might  have  been  wholly  stricken  from  the  declaration 
without  in  anj-  way  disturbing  Appellee's  cause  of 
action.  At  the  trial  the  Appellee 's  theory  was  to  prove 
that  the  ditch,  as  originally  constructed,  did  not  have 
sutficient  capacity  to  carry  the  waters.  The  second 
and  fourth  counts  were  based  on  the  negligence  of  the 
Commissioners  in  permitting  the  drainage  ditch  to 
fill.  The  failure  to  prove  the  averment  complained  of 
was  not  fatal. 
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TJio  claim  of  I  he;  Apijcllaiit  tliat  tlu;  Courl  orrod  in 
nsfiiHiiifj;  to  Htriko  tlio  toHtimoriy  of  tho  Appolloc  as  to 
damuf^o  of  whcsat  and  Iohh  of  clovor  Kcod  occurring  in 
the  spriiif?  of  1927  because  it  did  not  corrcHpond  to 
the  allef?ation.s  of  the  declaration  or  the  Bill  of  Par- 
ticnlar.s  is  not  supported  by  the  record.  The  Appel- 
lant claims  that  the  Bill  of  Particulars  limited  the 
proof  of  damages  to  crops  in  1027  to  the  month  of 
October  of  that  year.  An  examination  of  the  liill  of 
Particulars  shows  that  Appellee  claimed  loss  for 
wheat  and  clover  seed  in  the  year  1927  without  speci- 
fyinji;  any  date  when  the  loss  occurred. 

The  Appellant  further  urjijes  that  it  was  error  for 
the  Court  to  permit  the  Appellee,  after  the  close  of  the 
Appellant's  testimony,  to  amend  his  declaration  to  in- 
clude the  overflow  from  Hurricane  Creek,  Bushnell 
Creek  and  Schacfer  Creek  as  well  as  from  Appellant's 
draina,a:e  ditch  and  in  denyins:  Appellant's  motion  for 
a  continuance  to  enable  the  Appellant  to  meet  the  alle- 
,2:ations  of  the  declaration  as  amended.  The  motion 
for  continuance  made  by  the  Appellant  was  supported 
by  an  affidavit  of  F.  A.  MHiiteside,  the  attorney  for 
the  Appellant  District.  The  Court  in  denying  the 
motion  said  that  Appellant  had  had  ample  opportunity 
to  produce  evidence  covering  the  overflow  on  said 
lands  from  the  waters  of  Schaefer  Creek  and  that  the 
Court  would  afford  the  Appellant  ample  opportunity 
to  produce  any  evidence  it  might  see  fit  to  meet  such 
amendment. 

Par.  1  of  Sec.  46  of  the  Civil  Practice  Act,  provides 
that  amendments  may  be  made  at  any  time  before 
final  judgment  in  a  civil  action  on  such  terms  as  are 
just  and  reasonable.  Rule  14,  Par.  4,  adopted  by  the 
Supreme  Court  in  1935,  provides  as  follows : 

"No  amendment  shall  be  cause  for  continuance 
unless  the  party  affected  thereby,  or  his  agent  or 
attorneys,  shall  make  affidavit  that  he  is  unpre- 
pared to  proceed  to  or  with  the  trial  of  the  cause, 
and  if  the  cause  thereof  is  the  want  of  material 
evidence,  such  continuance  shall  be  granted  only 
on  such  further  showing  as  may  be  required  for 
continuance  for  that  ciiuse." 
In  the  case  of  Ferrell  v.  So.  III.  Light  <£■  Poicer  Co., 
206  111.  App.  169,  the  Court  held : 

"Where  the  original  declaration  charged  that 
the  defendant  had,  by  the  construction  of  its  rail- 
way, prevented  the  escape  of  water  naturally  com- 
ing upon  plaintil¥'s  premises  and  the  amendment 
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julded  Uk;  churf^c  of  (Jiv(;rtin;<  Hurfaco  watr;r  out  of 

the  coiirHG  of  riiiturHl  drainaKo  and  caHtinj?  it  upon 

plaintiff's   promi.soH,   lu.'ld    that   Hurrh   amendment 

iH  f^ormane  to  the  orif^inal  dechiration,  and  the 

charf^c'H   of   nef^lij^ence    remained   the    same;    the 

amtmdment  added  merely  an  additional  element  of 

injury." 

AA'c  cannot  see  how  any  prejudice  resulted  to  the 

Appellant  by  the  f^rantinjij  of  the  amendment  to  the 

declaration  and  do  not  think  the  Appellant  made  the 

showing  required  by  the  rule  of  the  Supreme  Court  in 

order  to  entitle  it  to  a  continuance.    Nor  do  we  believe 

that  tlie  Court  abused  its  discretion  in  permit tinj;  the 

amendment  to  be  made  and  in  denying  the  motion  for 

continuance. 

T'he  objections  to  the  given  and  refused  instructions 
do  not  point  out  any  substantial  error.  The  reading 
of  the  entire  instructions  show  that  the  jury  were  fully 
instructed  as  to  the  law  and  measure  of  damages. 

The  entire  argument  of  the  Appellant  was  devoted 
to  the  questions  of  fact  urging  that  the  verdict  was 
manifestly  against  the  weight  of  the  evidence  and  the 
result  of  misappT'ehension,  prejudice  or  passion  on 
the  part  of  the  jury.  It  is  well  established  law  in  Illi- 
nois that  a  levee  drainage  district  organized  for  agri- 
cultural purposes  is  liable  for  damage  to  and  loss  of 
crops  on  account  of  overflow  from  diverted  water 
courses,  where  the  evidence  supports  the  verdict  of  a 
jury.  Farrow  v.  Eldred  Drainage  and  Levee  District, 
268  App.  432;  Bradbury  v.  VandaUa  Drainage  Dis- 
trict, 236  111.  36.  In  the  latter  case  the  Court  said,  on 
page  48: 

"So  far  as  appears,  this  district,  with  its 
scheme  for  a  levee,  was  organized  for  the  purpose 
of  improving  the  lands  within  the  district  for 
agricultural  purposes,  which  is  not  an  exercise  of 
police  power,  and  it  was  organized  upon  the  peti- 
tion of  a  majority  of  the  owners  of  lands  in  the 
belief  that  they  would  be  benefited  by  the  organi- 
zation. To  deny  to  the  plaintiffs  a  recovery  of 
the  damages  they  have  sutTered  by  the  efforts  of 
the  owners  of  lands  within  the  district  to  benefit 
themselves  would  be  against  natural  right  and 
every  sentiment  of  justice,  and  we  find  no  suffi- 
cient reason  for  exempting  the  district  from  lia- 
bility, whether  the  levee  is  regarded  as  a  wrong- 
ful obstruction  to  the  waters  of  the  river  or  as  a 
lawful  one  under  the  decree  of  the  countv  court." 
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All  of  tlio  '(ucHlioiiH  t)i'  fnci  in  IIiIh  cuho  won;  prop- 
(trly  siil)mil(('(l  lo  llio  Jury,  who  saw  llic  witnoHHOs  and 
?ieard  lluiir  IcHlimony  and  it  was  tlioir  sole  anrl  c-xclii- 
Hive  province  (o  dclormiiK!  sncli  qiioHtions.  Wo  holiove 
in  thiH  case  tliat  tlio  verdict  of  tho  jury  was  ontiroly 
supported  by  tho  evidence  in  the  case  and  a  reviewing 
('ourt  would  be  ontiroly  nnwarrantod  in  reversing  a 
judgmont  on  8uch  verdict  on  any  question  of  fact  in- 
volved in  the  case. 

The  complaini  of  Appellant  that  the  verdict  of  the 
jury  was  influenced  by  unnecessary  remarks  and  the 
loaning  of  Iho  trial  Judge  toward  the  side  of  the  Ap- 
pellee is  not  l)orne  out  by  the  record  in  tho  case. 

For  the  reasons  assigned  the  judgment  of  the  trial 
Court  is  affirmed. 

Affirmed. 

(Nino  pages  in  original  opinion.) 
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James  Howat,  et  al.,  Appellants,  v.  Internationa! 

Union  United  Mine  Workers  of  America, 

et  al.,  Appellees. 

Appeal  from  Circuit  Court,  Tazewell  County. 
Transferred  from  Supreme   Court. 

January  Tkb.m,  A.  D.  1937.      29    X     I»A«     O   ^  O 
Gen.  No.  9038  Agenda  No.  12 

Per  Curiam: 

Tlie  Circuit  Court  of  Tazewell  County  sustained  a 
motion  of  the  defendants,  now  appellees  herein,  to  dis- 
miss a  complaint  in  eciuity  filed  by  the  plaintiff  ap- 
pellants and  otliers,  containing  a  prayer  for  injunction 
and  relief,  and  thereupon  entered  an  oi'der  dismissing 
the  complaint  for  want  of  equity. 

A  vcriiied  complaint  was  originally  filed  by  thirty- 
eight  persons  as  individuals  and  as  members  of  a  local 
union  of  the  Progressive  Miners  of  America,  an  unin- 
corporated voluntary  organization,  against  the  Inter- 
national Union  United  Mine  Workers  of  America,  an 
imincorporated  voluntary  organization  and  its  subor- 
dinate branches  and  officers,  and  Fred  Schaefer,  Jr., 
the  latter  doing  business  as  Pekin  Mining  Company, 
as  codefendants. 

It  appears  from  the  complaint  that  the  individual 
l)laintiffs  had  been  employed  as  coal  miners  by  the 
David  Grant  Coal  Company  at  its  mine  in  the  vicinity 
of  Pekin,  Illinois,  and  were  members  of  said  Progres- 
sive Miners  Union  or  association  of  coal  miners,  or- 
ganized for  the  purpose  of  furthering  and  bettering  the 
condition  of  employees  engaged  in  the  coal  mining  in- 
dustry. The  local  union  to  which  employees  of  the 
David  Grant  Mine  then  belonged  was  designated  as 
Local  District  No.  25. 

That  on  October  7,  1935,  David  Grant,  who  was  then 
the  owner  and  operator  of  the  David  Grant  Mine, 
signed  an  agreement  with  said  Union  to  which  his  em- 
ployees belonged,  wherein  it  was  stated  that  David 
Grant,  being  an  independent  operator,  was  desirous  of 
operating  his  mine  or  mines  located  at  Pekin,  Illinois, 
under  a  contract  entered  into  and  to  become  el¥ective 
on  October  1,  1935,  and  to  expire  on  ^larch  31,  1937, 
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I)(;lwo(;ii  fli(!  I'ro/^rciHHivo  Mincrw  of  Arncricji,  Oi.strict 
No.  1,  S(,iit.(!  of  IlliiioiH,  and  tho  (Joul  ProduccTH'  A.hho- 
cijition  of  lllinoi.s,  iiiidcr  the  vvago  Kfialo  uh  CHlaljlishcd 
by  Hiii<l  allcf^cd  couivncA. 

TliG  complaint  furllicr  nlli-^cs  tliaf  the  a^eemcnt 
fixed  the  rate  of  pay  for  minorw  in  various  districts,  a 
wage  scale  for  meclianical  loading,  division  of  work, 
charge  for  i)owder,  price  of  coal  to  employees,  and 
nnmerouH  other  questions  which  might  arise  in  the 
mining  of  coal,  and  I  hat  prior  to  March  4,  MK'G,  David 
Grant  operated  Ihe  mine  in  accordance  with  the  terms 
of  the  above  mentioned  contract. 

On  February  2(5,  19150,  David  Grant  and  Louisa 
Grant  conveyed  the  premises  upon  which  the  Grant 
mine  was  located,  with  the  underlying  coal,  mineral 
and  mining  rights,  and  equipment  used  in  oijerating 
the  mine,  by  warranty  de(!d,  1o  the  defendant  Fred 
Schaefer,  Jr.,  of  Pekin,  Illinois.  However,  the  pos- 
session of  the  mine  was  reserved  by  the  grantors  until 
March  4,  1936,  at  which  time  the  defendant  Schaefer, 
as  such  grantee,  entered  into  possession  and  began 
operation  of  the  mine  under  the  name  of  Pekin  Mining 
Company. 

It  is  further  alleged  that  after  defendant  Schaefer 
entered  into  possession  of  the  coal  mine  and  premises 
on  March  4,  1936,  he  entered  into  a  contract  with  de- 
fendant United  Mine  Workers  of  America  by  which 
he  agreed  to  operate  the  coal  mine  with  employees 
who  were  members  of  that  union ;  that  after  the  above 
mentioned  change  in  ownership,  four  of  the  parties 
plaintiff  herein  were  continued  in  the  employment  of 
the  defendant  Schaefer,  and  that  on  learning  that  he 
had  entered  into  a  contract  A\'ith  the  United  ]\Iine 
Workers,  they  gave  written  notice  to  him  of  their 
membership  in  the  Progressive  Miners  Union  and  of 
their  desire  to  retain  membership  therein;  that  on 
April  13,  1936,  a  petition  by  a  number  of  defendants 
was  also  served  on  the  defendant  Schaefer,  in  which 
they  stated  that  they  were  desirous  of  continuing  mem- 
bership with  the  Progressive  Mine  Workers,  and  be- 
lieved they  had  the  right  to  bargain  collectively 
through  representatives  of  their  own  chosing,  free 
from  the  interference,  restraint,  or  coercion  of  the 
employers,  and  that  no  one  seeking  employment  should 
be  required,  as  a  condition  precedent,  to  join  any  com- 
pany or  union. 

It  is  further  alleged  in  substance  that  the  defendant 
Fred  Schaefei-,  Jr.,  was  persauded  not  to  recognize  the 
contract  entered  into  by  and  between  tlie  David  Grant 
Coal  Company  and  the  Progressive  Miners  bv  threats 
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of  boycott,  of  iiitcrrc^iiii;^  willi  liis  ]>UHinoKH,  and  of 
lal)or  (liHiculfios,  which  ro.snlted  in  loss  of  property 
rif^hts  by  jjIaintiffH  an  to  cmploymont  in  said  mine,  even 
tboii.t;]!  there  had  be(!n  a  clian.'^e  of  ownerHliip,  and  that 
the  right  to  continue  siu-h  employment  after  franHfer 
and  change  of  owner.sliiy)  \h  an  establislied  custom  and 
as  such  is  recognized  tiirougliont  the  coal  fwlda  of 
Illinois. 

The  complaint  further  alleges  that  defendant  Fred 
Rchaefer,  jr.,  refused  to  give  further  employment  to 
plaintiffs  unless  they  agreed  to  work  under  the  con- 
tract which  he  had  entered  into  with  the  United  Mine 
Workers ;  that  an  agent  of  the  latter  union  threatened 
personal  violence  to  an  employee  member  of  the  plain- 
tiff union,  and  that  they  were  being  deprived  of  their 
lawful  rights  to  continue  their  employment  and  labor 
under  the  terms  of  the  former  contract  between  the 
Progressive  miners  and  Grant,  the  former  o\STier,  here- 
inabove referred  to. 

They  further  alleged  a  conspiracy  by  defendants  to 
interfere  with  their  constitutional  rights  to  member- 
ship and  their  right  of  collective  bargaining  by  organi- 
zations and  representatives  of  their  own  choosing  and 
of  their  legal  right  to  continue  emplojinent  in  said 
mine. 

Th  complaint  seeks  in  substance  to  restrain  the  de- 
fendants from  interfering  with,  hindering,  obstructing, 
or  stopping  the  plaintiffs  from  unlawfully  persuading 
any  of  the  plaintitTs  to  take  membership  in  a  union  not 
of  their  0A\ni  choosing,  or  from  interfering  with  any  of 
the  plaintiffs  or  their  officers  in  rendering  services  and 
discharging  their  duties  as  employees  of  defendant 
Schaefer. 

On  April  30,  1936,  the  defendants  filed  their  respect- 
ive verified  answers  to  the  above  complaint,  in  which 
they  replied  in  substance  that  they  disclaimed  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
truth  of  numerous  allegations  of  the  complaint  and 
made  specific  denials  of  the  truth  of  numerous  other 
allegations  therein. 

On  May  5, 1936,  plaintifT  William  Howat  and  twenty- 
three  others,  by  leave  of  Court,  withdrew  as  plaintitTs 
in  said  cause  and  were  dismissed  from  the  suit.  The 
answers  of  the  defendants  were  thereupon  also  with- 
dra\\ai  and  a  motion  to  dismiss  the  complaint  was,  by 
leave  of  the  Court,  tiled  by  the  defendants.  On  June 
17,  1936,  this  motion  to  dismiss  the  suit  at  the  cost  of 
the  plaintiff  was  allowed,  and  upon  such  dismissal,  the 
plaintiffs  elected  to  abide  by  the  allegations  of  their 
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complaint,  and  appeal  lifjm  lli<'  ruling'  and  docroo  en- 
tered hy  the  Trial  Court  therein. 

Ajjpeal  bond  was  f^iven  hy  the  plainlifT.s  and  the 
(•auK(f  was  apj}oaled  fo  the  Suftreme  Court,  and  it  ap- 
peai'inf,'  under  the  I'actH  hh  alleged  that  no  constitu- 
tional (|ue.stion  was  involved,  the  cause  was  transferred 
to  this  Court  for  hearinf^  on  such  appeal. 

The  motion  to  dismiss  alle<,'es  the  insnfTiciency  of  the 
complaint  in  law,  pleads  in  substance  that  the 
;ill(',nations  of  the  complaint  setting  up  al- 
Icf^'cd  custom  under  which  plaintiffs  claimed  that 
the  assifj:nee  of  defendant  Grant  Coal  Company  was 
bound  to  carry  out  the  contract  with  David  Grant  Coal 
Company  expiring  on  March  .31,  19.37,  would  undertake 
to  create  an  agreement  not  to  be  performed  within  one 
year  from  the  time  of  making  thereof  on  March  4,  1936, 
when  the  coal  properties  changed  hands,  which  was 
not  in  writing  and  therefore  contravened  the  express 
provisions  of  the  statute  of  frauds;  that  the  alleged 
contract  so  relied  upon  was  not  binding  upon  the  de- 
fendant grantee  Schaefer,  was  without  consideration, 
and  was  wanting  in  mutuality,  and  further  alleged 
that  the  facts  set  forth  in  the  complaint  did  not  state  a 
cause  of  action  and  prayed  dismissal  of  the  suit  at  cost 
of  plaintitTs. 

Although  this  action  was  decided  upon  the  pleadings 
alone,  the  plaintiffs'  counsel  saw  fit  to  abstract  only 
part  of  the  complaint,  and  failed  to  abstract  exhibits 
one,  two,  and  three,  which  were  attached  thereto  and 
made  a  part  of  the  complaint.  The  defendants  filed  an 
additional  abstract  containing  many  of  the  omitted 
portions  of  the  complaint,  and  exhibits,  but  the  Court 
has  been  compelled  to  read  the  record  in  order  to  en- 
able it  to  arrive  at  a  clear  understanding  of  the  issues 
in  this  case. 

It  appears  from  the  record  that  the  four  former  em- 
ployees who  gave  notice  of  membership  in  plaintiff 
union  and  were  re-employed  by  defendant  Schaefer 
when  he  purchased  the  mine  in  question  withdrew  as 
plaintiffs  in  the  court  below  on  May  5,  1936,  before  the 
motion  to  dismiss  was  heard  and  sustained  by  the 
Court,  and  are  therefore  no  longer  parties  to  this  suit. 
It  is  not  claimed  that  any  of  the  plaintiffs  who  are  ap- 
pellants herein  were  ever  employed  by  defendant 
Schaefer  after  he  piirchased  the  mine. 

It  therefore  follows  that  the  argument  of  plaintiffs' 
counsel  is  based  on  the  fallacious  premise  that  the 
complaint  shows  a  relationship  of  employer  and  em- 
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ployo(!,  b(!iwo(;ii  till!  rfni!iiiiiiif<  individual  plaintiffH  and 
tlio  doroiidaiit  Scli!icf(!r,  wIkti  an  a  mattor  of  fact  no 
such  rolalioriHliip  is  sliowu  by  Ihc  pIcadin^H  to  cxJKt. 

No  colli racl  in  writiiif,^  was  over  ontcrod  into  between 
Scliaofer  and  any  of  llic  r'laintiffs  who  wen;  in  his  em- 
ploy. It  is  neither  all('f,'od  nor  claimed  in  the  comi»laint 
that  ho  orally  aj-rfHid  to  continue  any  of  the  plaintiffs 
in  his  emfjloymcnt  for  any  period  of  time,  after  he 
purchased  the  mine  in  (luestion. 

Even  thouji:h  defendant  Schafer  had  verbally  prom- 
ised to  rocofijnizo  and  assume  the  alleged  aj^reement 
previously  entered  into  between  the  David  Grant  Coal 
Company  and  the  members  of  plaintiff  union,  the  con- 
tract could  not  be  specifically  enforced  ajijainst  him, 
since  a  contract  can  never  be  so  enforced  bj'  the  Court 
unless  it  is  mutual,  and  can  be  enforced  by  each  of  the 
parties  against  the  other.  Whenever  from  personal 
incapacity,  the  nature  of  the  contract,  or  any  other 
cause,  it  is  incapable  of  being  enforced  against  one 
party,  that  party  cannot  enforce  it  against  the  other. 
Barker  X.  Hanherq,  .325  111.,  .5.38;  Bath  v.  Drr/pner,  .3.52 
id,  135.  In  contracts  involving  personal  service  if  the 
facts  so  warrant,  the  plaintiff  has  his  legal  remedy  and 
may  be  adequately  compensated  in  damages  in  an 
action  at  law. 

A  verbal  contract  by  defendant  Schaefer  to  recog- 
nize and  continue  the  previous  written  contract  be- 
tween plaintiffs  and  the  David  Grant  Coal  Company 
w^ould  contravene  the  express  provisions  of  the  statute 
of  frauds,  wdiich  provide  "that  no  action  shall  be 
brought  whereby  to  charge — any  person  upon  any 
agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof  unless  tbe  prom- 
ise or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  law- 
fully authorized."  Smith-Hurd  Illinois  Revised  Stat- 
utes, 1935,  Chap.  59,  Sect.  1 ;  Illinois  State  Bar  Stat- 
utes, 1935,  Chap.  59,  Sect.  1. 

Under  the  above  express  statutory  provisions  the 
Courts  of  this  state  have  uniformly  held  that  an  em- 
ployment contract  not  in  writing  is  not  enforceable 
unless  entered  into  within  one  year  before  the  time 
required  for  its  completion.  In  the  case  of  Chadirick 
V.  Morris  and  Co.  170  111.  App.,  569,  this  Court  held 
that  an  alleged  agreement  for  a  year's  employment 
made  on  September  2  to  begin  in  about  ten  days  would 
be  Avithin  the  above  provisions  of  the  statute  of  frauds. 
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111  tho  (!!iHO  of  Jlayntt/i  v.  Mason,  30  HI.  App.,  K),  it  wa8 
luild  lluit  a  vorl>iil  contract  ma<lo  on  .Vfarcli  20  to  work 
for  ono  year,  <ho  year  to  commonco  on  March  .''0,  waH 
not  to  1)0  iicrrornncd  williin  tlio  space  of  one  year  of  the 
makiiif?  thereof  and  was  within  the  statute.  See  also 
Washlmrn  v.  JJ oxide,  histitufe,  249  J II.  App.,  194.  De- 
fondant  tSchaofer  look  over  and  bej^an  the  operation  of 
the  mine  on  March  4,  19.3G,  hence  a  continuance  of  the 
employment  of  any  of  the  plaintiffs  under  an  alle^fd 
oral  conti-act  would  not  be  bindinj^  since  the  same 
would  not  expire  until  March  31,  1937,  more  than  one 
year  thereafter. 

Tho  only  plaintiffs  who  were  employed  by  defendant 
Schaefer  after  the  chanj^e  of  ownership  and  operation 
on  March  4,  1930,  voluntarily  withdrew  and  were  dis- 
mis.<?ed  from  this  suit,  hence  there  could  be  no  force  in 
the  plaintiffs'  contention  in  his  brief  that  the  above 
provision  of  the  statute  of  frauds  did  not  apply  to 
plaintiffs  because  of  part  performance. 

The  plaintiffs  claim  that  certain  rights  accrued  to 
them  by  virtue  of  an  alleged  custom  or  usage,  growing 
out  of  the  agreement  with  the  former  owner  of  the 
mine  in  question,  expiring  March  31,  1937,  for  which 
rights  they  seek  an  equitable  remedy  by  injunction. 
Plaintiffs  contend  that  an  establislied  custom  prevails 
in  the  coal  mining  industry  in  the  coal  fields  of  Illinois, 
which  recognizes  as  property  rights  the  miners'  right 
to  continue  employment  in  a  mine  or  mines,  even 
though  there  has  been  a  transfer  of  title  and  ownership 
to  one  who  was  not  a  party  to  the  original  contract. 
The  motion  to  dismiss,  for  the  purpose  of  pleading 
herein,  admits  the  trnth  of  this  allegation.  Conceding 
this  to  be  an  established  and  recognized  custom 
throughout  the  coal  fields  of  Illinois,  snch  alleged  cus- 
tom, if  so  prevailing,  could  not  in  any  way  bind  the 
defendant  Schaefer  to  an  implied  contract  to  employ 
the  defendants,  which  was  not  to  be  performed  within 
one  year  and  which  therefor  would  be  void  as  to  him 
under  the  statute  of  frauds.    111.  Rev.  Stat.,  Supra. 

It  is  a  well  settled  rule  of  law  in  this  state  that  in 
order  for  a  custom  or  usage  to  be  binding,  it  is  essen- 
tial that  it  be  a  legal  one,  and  that  a  custom  will  not  be 
recognized  which  is  contrary  to  established  law.  Eii- 
tichisfJe  V.  Hciil-e,  211  III,  275  (278) ;  Cold  Storage  Co. 
V.  Produce  Co.,  197  id.,  457;  Bissell  v.  Ri/av.  23  id.,  517; 
Youufi  V.  MeKittricl-.  267  111.  App.  267 ;  27  R.  C.  L.,  164. 

Disregarding  all  surplusage,  it  does  not  appear  from 
the  material  allegations  and  recitals  of  the  complaint 
that  the  alleged  right  to  collective  bargaining  or  mem- 
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btTHhip  ill  any  uiiicHi  oi-  orgatiizutioii  by  tint  particH 
lierc'to  i'h  in  isHuo  or  Ih  material  to  the  i.sHue.s  in  paHsing 
upon  the  respective  rights  of  the  parties  un<l<;r  either 
the  contract  or  alleged  custom  referred  to  in  the 
complaint. 

In  view  of  what  has  been  said,  it  is  the  holding  of 
this  Court  that  at  the  time  the  defendant  Schaefer  pur- 
chased and  went  into  possession  of  the  mine  in  ques- 
tion, he  was  under  no  legal  contract  or  obligation  to 
either  the  plaintiffs  or  the  defendants  as  individuals 
or  as  an  organization.  It  therefore  necessarily  follows 
that  the  defendants  had  equal  rights  with  the  plaintiffs 
to  bargain  and  contract  with  the  defendant  Schaefer 
after  he  became  the  owner  of  the  mine  in  question. 
When  they  bargained  and  attemptetl  to  contract  with 
him,  they  were  in  no  way  interfering  with  the  rights 
of  the  plaintiffs  for  the  reason  that  the  plaintiffs,  under 
the  facts  alleged  in  the  complaint,  had  no  legal  rights 
superior  to  those  of  the  defendants. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Judgment  Affirmed. 

(Eight  pages  in  original  opinion) 
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Pleiiitift  wao  a  beneficiary  in  an  inBurtnce  policy, 
icnovai  as  a  lamilj^  polic^* ,  issued  by  ti^e  aelenuaut,  insur- 
ing-: tlie  liifc  ol  plijintill  aua  her  iiusbaiid,  Harry  Liiloe. 
A  trial  with  u  jury  revolted  in  a  veraict  and  Juugaent 
for  plaintiff  for  ^^UQ.  anu  this  appeal  is  iroia  tiu^t 
judgment* 

Defendant  contends  thtt  its  motions  for  a  direcuta 
verdict  and  judgiueut  notwithstanding  the  verdict  shoula 
have  been  allowed  for  the  reason  thtt  tiie  complaint  diu 
not  sufficiently  allege  the  fornishin^  of  proof  of  aeath 
end  thtt  thei'e  is  no  evidence  of  proof  of  death  having 
been  given. 

<rhe  allejjation  in  the  complaint  in  reference  to 
giving  notice  of  death  and  all  other  conditions  is  "Tiitt 
the  said  Harry  Laloe  during  his  liietiiiie  and  the  plain- 
tiff, have  duly  perfor.aed  all  the  oonoition^i  of  saiu 
policy  on  tiieir  d.  it  tu  le  performed  by  them."   L.efendfcnt 's 
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answer  oontuine  a  geuerul  denlbl  of  said  alleeutlon. 
The  policy  provision  wau  that  payment  would  be  waae  within 
sixty  days  after  receipt  of  due  proof  of  death. 

Sub-section  d.   Rule  lu,  of  the  Liupreme  tourt  Rules, 
provides  that  "in  pleading  the  performance  of  a  condition 
precedent  in  a  contract  it  shall  be  sufficient  to  allege 
generally  that  the  party  performed  ull  the  conditions  on 
his  part;  if  the  allegation  be  denied  the  facts  must  be 
alleged  in  connection  with  such  denial  showing  wherein 
there  was  a  failure  to  perform. " 

Under  this  rule  plaintiff's  general  allegation  of 
having  performed  all  the  conditions  reciUired  to  be  per- 
formed by  the  insured  and  the  plaintiff  woula  incluae  the 
condition  that  plaintiff  was  rec^uired  to  furnish  defenuant 
due  proof  and  notice  of  death.   If  defenaant  v-ished  to 
rely  upon  the  defense  that  such  condition  had  not  been 
perforuied  it  would  under  Rule  15  be  re(iuired  to  den^r-  it  ty 
answer  and  allege  facts  showing  wherein  there  was  a  failure 
to  perform.   Defendant's  general  aenial  was  not  in  accord- 
ance V  ith  the  reiiuirements  of  Rule  Ic   and  did  not  raise  an 
issue  on  plaintiff's  perforraance  of  the  conditions  precedent. 

Defendant's  further  contention,  tiiat  even  though  tue 
general  allegation  of  performance  is  deemed  sufficient,  yet 
plaintiff  failed  to  maice  proof  of  notice  of  death  rei^uires 
consideration  of  Rule  lo  in  connection  with  Par.  2,  ^eo.  4w, 
Civil  Practice  Act,  Smith  Kurd,  Chapt.  110  Jec.  lo4,  ?ar.  2 
provides  tliat  every  allegation,  except  allegations  of  oamages, 
not  explicitly  denied  shall  be  deemed  to  be  aduiitted.   consider- 
ing Par.  icJ,  Rule  To,    of  the  Supreme  Court  Ruits  in  connection 
with  this  statutory  provision,  it  would  appear  that  defendant's 
failui'e  to  specifically  allege  facts  showing  wherein  plaintiff 
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had  failed  to  perforia  thu  conditions  precedent  would  leave 
plalntlll'b  general  allegtitlon  of  performanue  oX  conditions 
untra versed  and  should  stund  as  admitted  by  defena^^nt. 

Plaint  111  did  prove  ho\/ev6r,  that  her  attorney  had 
written  a  letter  to  the  defendant  which  stated,  "I  am  en- 
closing herewith  proof  of  death  of  Harry  }:Jiloe  duly  cer- 
tified by  beneficiary  together  with  statement  of  physician, 
death  claim  and  certllied  copy  of  coroner's  certificate  of 
death."  The  proofs  referred  to  in  the  letter  were  not  offer- 
ed In  evidence.   The  policy  made  no  provision  as  to  how  the 
notice  and  proof  of  death  should  be  given  and  contained  no 
provision  that  such  should  be  made  on  blani^s  furnished  Ly 
defendant.   In  Anderson  v.  Inter-State  nccluent  /iss'n., 
854  111.  538,  546,  the  court  said, "It  may  be  stated  as  a 
general  rule  that  sufficient  proof  of  aeath  Is  made  by  evlaence 
in  any  form  which  is  substantial  and  trustworthy-  enough  to 
enable  the  insurer  to  form  an  intelligent  estimate  of  his 
rights  and  liability  under  his  contract,  and  any  succinct  and 
Intelligent  statement  giving  the  inforiaation  c  lied  for  by 
the  policy,  whether  verified  or  not  or  whetaer  by  eye-v.ltnes8es 
or  not,  in  the  absence  of  some  policy  or  statutory  requirement 
to  the  contrary,  is  sufficient  to  put  the  Insurer  upon  intiUlry 
to  determine  whether  he  is  liable." 

Defendant's  final  contention  is  thr.t  the  insured  concealed 
certain  facts  in  making  his  application  for  insurance  and  that 
by  reason  of  such  fraudulent  stateaeut,  the  policy  was  void. 
The  policy  was  Issued  i>iay  2u,  1^4>5  and  insux'ed  died  ^ept.  17, 
follov<ing,  under  circumstances  indicating  he  suffered  a  hei-rt 
attacJc.  The  policy  provided  that  the  application  was  to  be  a 
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p&rt  of  the  cuntraut  of  insurance  •  by   tht  laraku   of  the 
Contract  all  btatementu  loade  by  the  Inuuxed  In  his  bpplicaticB 
for  Inauranue  were  to  be  taken  aa  representations  and  not  as 
warrant ies« 

The  l^th  (question  was,  what  injuries  or  illness  or  titrat- 
mentb  1)^  or  consultations  with  physicians  or  practitioners  have 
you  or  any  ul  these  applicants  had  during-  the  last  seven  years. 
Answer,  none.  Dr.  Cartiaell,  called  by  the  defendant,  testified 
thi^it  he  tre&ted  Harry  Lnloe  two  or  tlj^ee  tiiaes  in  January,  19^5, 
for  a  severt-  cold  and  couj-h,  "'probably  a  s^mptou  of  influenza.'' 
The  doctor  prt  scribed  lor  his  ailment  by  giving  hiia  cou^-h  medicine • 

There  is  a  material  and  substantial  difference  beiv.een  the 
legal  eiiect  of  a  warranty  and  a  representation*  a.   representation 
must  relrte  to  r  material  matter  and  it  ia  only  reiiUired  to  be 
substantially  true  while  a  warranty  must  be  literally  true  and 
its  materiality  cannot  be  called  in  (luestion.   It  is  said  that 
warranties  enter  into  and  are  made  a  part  of  the  contract  while 
representations  are  merely  inducements  to  it.   Minnesota  liie 
Ins*  Go*  V*  Link  ZHQ   111*  273;  Coio-aonly  Ins.  Co.  v*  Rogerii, supra; 
Metropolitan^ns.  Co*  v.  Uoi^ec,  *-14  111*  18o. 

The  answers  made  by  the  insured  in  his  application  *«ere 
representations  and  in  Mianesota  Life  Ins.  Co.  v.  Lixuc,  supra, 
the  court  said  the  appellant  co^ild  not  rest  a  defense  upon  a^oh 
statemtnts  without  avering  and  proving  tueir  materiality  and 
that  they  were  known  to  be  false  by  tht  insui-ed  at  the  tiae 
they  were  made.   It  will  be  noted  from  Dr.  Cartmell's  testimoujr 
quoted  above  that  he  did  not  testily  tlu-t  the  insured  had 
influeu;:a*   He  stated  thut  it  was  merely  a  syuiptoa.   defendant 
did  not  allei_e  or  prove  that  the  answer  the  insured  made  to  the 
I'dth   Liuestion  was  material  tu  the  risk  assumeu  by  it* 
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In  .rfooaruft  v.  ..lutual  life  ino.  Uo.  of  U,    Y.  ii-ij  111,  i*pp. 
Eli^t  <^19,  the  court  Shlii,  'It  lb  not  unrtmoxibble  to  buBuac, 
on  the  queutiun  ol  the  mlarepreueut&tlona  cluiiaed  to  hi^ve  teen 
fraudulently  loaue  by  the  luuoi-ed,  thi.t  lor  au^ht  thbt  appears 
in  evidence,  the  injured,  in  failing  to  discloee  the  f(.ct  tnat 
he  had  an  attack  of  acute  indif^eatiun  and  an  attack  of  tonsilitis, 
and  that  he  had  had  other  temporary  diooruers  before  the  tlae  of 
his  application  for  insui'auce,  and  the  treatments  and  oxedicine 
which  he  had  ti^ken  therefor  from  phyaicians,  could  very  v.ell 
have  had  the  idea  thtt  the  temporaz>y  disorders  were  not  matters 
concerning  which  the  insurance  company  wanted  and  required 
inf  oi-raation. " 

There  ia  eviaence  that  ilarry  Lnloe  purchased  aspirin 
tablfcta  in  large  Ciuantities  ana  that  he  saia  they  were  for  his 
own  use.   Plaintiff  testified  that  her  husband  purchased  aspiriA 
tablets  for  her  and  that  she  ^.sed  theu. 

There  is  uo  eviaenue  that  the  insui-ed,  at  anytime  prior  to 
the  issuance  of  the  policy,  had  axiy   ailaeiit  other  than  the  cold 
and  cough  referred  to  by  Dr.  Uartmell  and  the  fact  that  he  pur- 
chased asi)irin  or  that  he  used  it  do.,  a  not  give  rise  to  any 
presuiuption  that  he  used  it  for  any  ailment  that  he  then  had, 
the  e.^istence  of  which  was  so  material  to  defendant  that  he 
should  have  disclosed  it  by  his  answers  iu  his  apolici  tion. 
The  judgment  of  the  C ire  ait  Oourt  ia  affirmed. 
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